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ADVERTISEMENT. 


FP this Volume no Sertlement-Caſes are inſert- 


ed; becauſe I have already communicated to 


the Public, in a ſeparate Collection (in Quarto) 


All the Caſes upon that Subject, which were de- 


termined within this Period, together with many 


Others. However, for the Sake of thoſe Gentle- 


men who may not be poſſeſſed of that Collec- 
tion, I have, in the Table at the End of this 


Volume, given a full Abridgment of each Set- 
tlement- Caſe that falls within the Compals of it. 


A Cbronological TABLE of the Nanzs of 
the CASES contained in this Volume, ac- 
cording to the Order of their Determi- 


nation. 
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1235 
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Roe, ex dimiſſ. Duke of Bolton v. 
SGrantham | 1250 
Medhurſt v. Waite 1259 
Rex v. George Scott and Edward 
Hams 1262 


Hilary Term 1762, 2 Geo. 3 


Rex v. Barker et al. 1265 
Rex v. Heydon and. Four Others, 

| 1270 
Church-wardens 

Southwark v. Smith, Wh: 
Stephenſon, Gent, 2. Hill, 1273| 
Fenton v. Emblers, Executor of 

May, 1278 
Appleton v. Smith, 1282 
Ingle v. Wordſworth, et al', 1284 
Sone v. Aſhton 1287 
Fair- claim, ex dimiſſ. Fowler et al. 
7. Sham-title, 1290 


of St. Saviour's 
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Rex v. Heydon, Head, and Roper, 
| Page 1304 
Reavely v. Mainwaring Eſq; Wal- 

ker et al', 1306 
Rex v. Clarke et al”, 1308 
Rex v. Inhabitants of Minchin- 

* 1308 


Eaſter Term 1762, 2 Geo. 3. 
Rex v. Smollet, 1313 

v. Hamilton, 1313 
Maxwell v. Mayer, 1314 
Rex v. ian of St. Devereux, 
| 7 1317 
So Williams, 1317 
—— ©, Davis, 1417 


— . Baylis et al', juſtices of 
Peace for the City of Glou- 
ceſter, „ 1318 


Trinity Term 1962, 2 Geb. 3. 
Celebrooke v. Dobbs, 1319 
Rex v. Riſpal, 1320 


Hart, qui tam &c.v. Hawkins, 1322 
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1330 
1330 
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Stephen and Another v. he” and 
Another, 08 
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3 Geo. 3. __ [Brownw, Chapman, 1418 
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Bird . Randall, 1345 Rex v. Sir Francis Blake Delaval, 
Price v. Neale, 1354] William Bates and John Fraine, 
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Palmer v. Needham, 1389 
Le Breton v. Braham, 1389 


Trinity Term 1763, 3 Geo, 3. 
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1391 
Bates v. Gamble, 


1393 
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Glover v. Black, Page 1394 
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1447 
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In-Burgeſſes of Wigan, 1485 


Trinity Term 1764, 4 Geo. 3. 


Swift, ex dimiſſ. Neale et Ux', v. 
Roberts, 1488 
Francis v. Wyatt, 1498 
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Biſhop of Saliſbury v. Wolfor- 
ſtan, | | 1504 


Reed v. Cole, | 1512 
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„ Parliament.” 


The Declaration contained five Counts: Firſt, That the 
Defendant corrupted one Moore to vote for Lord Villiers and 
Sir Robert Burdett, by giving him five Pounds five Shillings ; 
Secondly, A corrupt Agreement to give Moore five Pounds 
{five Shillings ; Thirdly, A corrupt Agreement to lend him 
five Pounds five Shillings upon a Promiſſory Note; Fourthly, 


ing ; Fifthly, For giving the Note and Counter-Note here- 
entered on the firſt Count. 


Mr. Serjeant Hewitt, on Behalf of the Plaintiff, ſhewed 
Cauſe againſt ſetting aſide the Verdict; which had been 
| moved for, on the Part of the Defendant. 


2 


when he made that Motion, 

Firſt, That the Man did not in fad wote for the Perſons 
he promiſed to.vote for ; but, on the contrary, voted for 
their Opponents : And therefore the Defendant, as he did 


them, cannot be ſaid to have abs 744 him to do ſo. 


on the firſt Count, which was for giving him the Money. 


Pazt IV. Vol. III. 1 Sp; To 


A corrupt Agreement to deliver the Note to Moore on vot- 


Mr. Caldecott, on Behalf of the Defendant, had abjetd, | 


I> 


| Secondly, That the Verdict ought not to have FER taken 


Monday, 16 


Nov. 1761. 


HIS was an Action on the Statute of 2 C. 2. e. 24. : 
$7, For the more effeQual preventing Bribery 
and Corruption in the Election of Members to ſerve in 


1 


after mentioned. A Verdict was found. for the Plaintiff, and 


not by any corrupt Agreement procure Moore to vote for 


A Mich, Term -2 Geo. 3. qa 1 


Io the firſt Objecion, tize Caſe of Buſh v. Rawlins in B. R. 
P. and Tr. 29 G. 2. was faid, by the Serjeant, 10 be a full - 
Antwer, being in Point. 


And in Auſwer to the ſecond Objectios, 15 et that 
the Evidence given very ſufficiently ſupported the taking the 
Verdict on the firſt Count; and, for the Truth of his Alle 
gation, appealed ro Mr. Juſtice Foſter, who tried the Cauſe. 


= - Mr. Juſtice Foſter led the Evidence to have been, - 
af That the Detendant gave Moore five Guineas, to vote for 
i | © [ord Villiers and Sir Robert Burdett ;* that Moore gave 
i*i * him a Note for it; and the Defendant gave him a Coun- 
1 „ ter-Note, obliging Himſelf to give up the former Note, 
when the Condition ſhould be performed.” 


* 
* 


— I os 
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Ii} | Mr. Caldecott and Mr. Thurlow, for the Defendant, there- 
1 upon obſerved, that the Act of Parliament ſays, If any 

| Perſon, c. ſhall take : any Money, &c. by way of Gitt, 
3 . Loan, or other Device.“ And though the Plaintiff has 
laid this ſeveral Ways, He has taken a Verdict as upon a 


il Grrr; whereas it appears in fact, not to have been a Gift, 

| but a Loan or other Device, | 

I! Tn order to intitle them to take a Verdi& on the he 

| Count, They muſt have proved it to be a Gift : Which, 

. | appears by the Judge's Report, they could not prove. 5 | 
1 = We have a Verdict 4s the Defendant, as to all the other 
1 Counts. | | 


=_ The Statute — diſtinguiſhes between Gifis and 
| | Loans or other Devices. And ſo indeed does their own 
Declaration : For the firſt Count is founded upon the for- 
mer; the four others, on the 4atter, 


22 AG 


This Action being upon a pon Rn i therefore 
ought to be taken ſtrictly. 


This Caſe, as #t is laid, differs from that of Buſþ v. Pw: 
* That ins- The Reſolution there does “ not interfere with this. 
Reſolution For here, .** Corrupting Moore to give his Vote,” muſt mean 


Was, % That 40 57 
e actually procuring Him to give his Vote.” Whereas the 


« a Bribe to Man did not vote ſo; and conſequently, the other Candidate 
« forbear (Mr. Lurtrel) was not PR at all, by what the Defendant did. 
« yoting at 
« the Elec- | 

tion of a Member to ene was an Offence withia this ſame A& and Clauſe, 
0 alt bougb the Man did not forbear to vote, but actually voted for the Opponent's Candi- 
« date; And * that there was no Need for the Plaintiff to alledge in his Deciaration, 
« that the Man did atually give or  forbear his Vote according to his e 


. — , . 
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Lord Mansfield The firſt Objection is in the Nature of a 
Motion for a new Trial, on account of a Miſ-direQion by 
the Judge. | 


But the Caſe of Bufp v. Rawlins is in Point, And I wonder 


oF 5 how it could ever be a Doubt: For the Offence was completely 
committed by the Corrupter; whether the other Party ſhall 


afterwards perform his Promiſe, or break it. 


| Secondly, As to the VerdiQ's been taken on a wrong 


Count The Evidence does ſupport the firſt Count. For this 
is a GirT: The Note and all the Reſt is mere Evaſion, Co- 
lour, Diſguiſe, and Device, to evade the Law. 


But Vit were not ſo, the Verdict was given generally for 


the Plaintiff. If, by Miſtake, it has been entered upon a Count 


not proved, inſtead of the Count which was proved, That is 


no Reaſon for a new Trial: The Blunder has not injured the 
Defendant. The Court ought rather to reQify the Miſtake, 
by ordering the Verdict to be entered upon the right Count, 
agreeable to the Evidence, and conſequently the true Ground 
upon which the Jury found ſor the Plaintiff. 


However, the Gift is the true and proper Count to take it 
upon: If it was really a Loan, it would be zo Corruption. 


Mr. Juſtice Wilmot held accordingly. This is the right 
and true Count to take the Verdict upon. 


Per Cur”. 


RuLE DISCHARGED, 


Ste venſon verſus Snow. 


7 HIS was 1 Special Caſe reſerved at a Trial at Nift 


prius before Lord Mansfield in London, upon an Ac- 
tion for Money bad and received to the Plaintiffs Uſe, 
brought by the Plaintiff the Inſured, againſt the Defendant 
the Inſurer, for a Return of Part of the Premium. 


Caſe—Tt was an Inſurance upon a Ship, at five Guineas per 
Cent. loſt or not loſt, at and from Londen to Halifax in Newa 
Scotia, warranted to depart with Convoy from Pori/mouth, for 
the Voyage, that is to ſay, the Halifax or Louiſburgh Convoy. 

5 5 Before 


Tueſday, 17 
Nov. 1761. 
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| Before the Ship arrived at Portſmouth, the Convoy was 


G0NE. Notice of this was immediately given by the Inſured 
to the Underwriter: And at the ſame time, he was alſo de- 


fired either to make the long Inſurance, or to return Part 


of the Premium. | | . 


i The ſury find that the uſual ſettled Premium from Lon- 
don to Foriſmouth is One and One-half per Cent. 


They find alſo that it is u/ual for the Und er- writer, in ſuch 
like Caſes, to return Fart of the Premium; But the Quantum 
is uncertaiv: (And the Quantum muſt in its Nature be un— 
certain becauſe it depends upon uncertain Circumſtances.) 


It is tated that the Plaintiff made to the Defendant an Of- 
ferofallawing him to retain One and One-half per Cent. for the 
Riſque he had run on ſuch Part of the Voyage as was per- 
formed under the Policy, wis. from London to Portſmouth. 


Mr. Yates was Counſel for the Plaintiff; and argued that 
as the Defendant had not, by reaſon of this Accident, run the 


whole intended Riſque, He ought not to keep all the Pre- 


miube; bur ought fo return ſo much as is proportionable to 
the latter Part of the Voyage inſured, namely, from Fort ſ- 
mouth Halifax, on which Part of the Voyage He has run 
no Riſque at all. The Plaintiff has offered to let him re- 
tain ſo much as belongs to the ſormer Part of the Voyage, 
is. from London to Portſmouth ; in which, he did run a 
Riſque : And the Premium for that Part of the Voyage is 


Ss \ 


at a ieitled known Price. 


. 


Mr. Wedderburn, contra, fcr the Defendant, endeavour- 
ed to-maintain, Thar'the Defendant was intitled to keep 
the whole Premium, 


The Canſideration was a valuable Conſideration, a ſtipu- 


lated Price agreed upon by the Parties for the whole Voyage: 
And the Voyage Was accordingly entered upon; and Part 


of the Riſque was actually run by the Defendant. 


This Contract was entire, and cannot be apportioned by 
any Court Whatſocver. The Premium muſt have been ori- 
ginally ſettled, upon computing the different Riſques of dif- 
ferent Parts of the Voyage, all blended togelher. One Parc 
of a Voyage is often much more dangerous than another: 
It might be the Cate of this Voyage. * * 
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But even taking it more largely, as a Contract Jure Genti- 
um, and not confined to the ſtrict Common- Law Notion of 


Entirety of Contract; — The Premium is a Matter Atrichi Ju- 
ris » The Inſurer was honeſtly and truly intitled to the Pre- 


mium as ſoon as ever the Riſque was begun. 


The Objed of the Inſurance, wiz. the Yoyage, is alſo a 
Matter Aridi Juris. The Inſured can not ſubſtitute another 
Voyage in its Place; though it ſhould be a ſhorter and eaſter 
One. the Ship had been loſt betereen London and Portſ- 
mouth, the Inſurer would have been liable to pay the Whole, 
If the Ship had made a Deviation, or returned after ſhe had, 
left Portſmouth, and was under Convoy to Halifax, the In- 
ſurer would certainly and without Diſpute have been intitled 
to the whole Premium, notwithſtanding that Fart of the 
Riſque was not run at all. And ſo it is now, as the Voyage 
was entered upon, and his Riſque once begun. $ID 


Mr. Yates, in Reply. The Entirety of Contrad is no Rea- 
ſon in the preſent Caſe. For this Voyage is, in its Nature, 
diwiſible- The Voyage from London to Portſmouth, is a diſ- 
tint Voyage from the Voyage from Portſmouth to Halifax. 


| The departing ith Conwoy is the Condition of the In- 
ſurance. by 


If the Ship had been loſt between London and Portſmouth 
the Inſurer muſt indeed have paid the Loſs ; But the Thirty, 
Shillings per Cent. for that Part of the whole Voyage inſur- 
ed, would have been the Conſideration of it, and a. full 
Conſideration for it. | 


Here, a Part of the Conſideration fails, without the Defaul; 
of the Party inſuring. If the Riſque be not run, the Inſurer, 
in common Juſtice, is not intitled to the Premium for inſur— 


Ing it, 


There are two Ordinances, (One, of Konig/berp, and the 
other, of Stockholm) which direct a Return of the Premium 
to be made, in Caſes where the Policy docs not operate, re- 
taining only a ſmall Proportion of it (Half per Cent) for the 
Trouble of having made the Inſurance. They are in Magens 
on Inſurances; Vol. 2. Pa. 190. Ne. 585. of Konip/berg ; 
Vol. 2. Pa. 266. No. 1070, 1071, of the City of Szockbol. 


And this is a right and reaſonable Rule. We only defire 


a Return of the Premium for that Part of the Voyage 


where no Riſque at all has been run. . 
FE 1 | Lord 
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Lord Mansfield, having firſt ſtated the Caſe, fail had 
not at the Trial, nor have now, the leaſt Doubt about this 
Queſtion, Myſelf. | ny | 


Theſe Contracts are to be taken with great Latitude: 
The ftrift Letter of the Contract is not to be ſo much re- 


garded, as the Object and Intention of it. 


| Equity implies a Condition“ That the . ſhall not re- 
„ celve the Price of running a Riſque, if He runs none.“ 


This is a Contract witnovr any Conſideration, as to the 
Voyage from Portſmouth to Halifax : For he intended to in- 
ſure that Part of the Voyage as well as the former Part of it; 
and HAS NoT. Conſequently, the Inſured received no Con- 
ſideration for Chi Proportion of his Premium. And then this 
Caſe is within the general Principle of Actions for Monies 
had and received to the Plaintiff's Uſe. i | 


I do not go upon the Uſage: For the Uſage found is only 


% That in like Caſes, it is uſual to return à Part of the Pre- 


«© mium; without aſcertaining what Part. 


If the Riſque is NOT run, though it is by the Negled or 


even the Fault of the Party inſuring, yet the Iſurer ſhall 
not retain the Premium. | | | | 


It has been objected. „That the Voyage being begun,” 
and ** Part of the Riſque being py run, the Premium can 
not be apportioned.” But ] can ſee no Force in this Ob- 


jection. This is not a Contract ſo entire that there can be 


Aa 


no Apportionment, For there are two Parts in this Con- 
tract; and the Premium may be divided into two diſtin 
Parts, relative, as it were, to two Voyages. 


The Practice ſhews, © that it has been uſual, in ſuch like 
% Caſes, to return a Part of che Premium ;” though the 
Quantum be not aſcertained. And indeed the Quantum muſt 


vary, as Circumſtances vary: So that it never can have 


been fixed with any preciſe Exactneſs. 


But though the Quantum has not been aſcertained yet 
the Principle is agreeable to the general Senſe of Mankind. 


Mr. Juſtice Deniſon was of the ſame Opinion. 


11 is moſt equitable, that the Defendant ſhould only retain 
the Premium for ſuch Part of the Voyage as He has run the 
Riſque of, The Inſured has a Kight to have the other Part 
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reſtored to Him. And this is agreeable to the general Prin- 
ciple of Actions for Money had and received to the Plain- 
tiff's Uſe : Where the Defendant had no Right to retain it, 


He muſt refund it. 


Mr. Juſtice Foſter declared Himſelf to be of the ſame Opi- 
nion. There is 20 Conſideration for the Remainder of the 
premium; for the Voyage from Poriſmouth to Halifax, 
wherein no Riſque was run by the Inſurer, who only inſured 
the Voyage with Convoy : Therefore he has no Right to re- 
tain the Premium for his. 


Mr, Juftice Wilmot declared his Concurrence moſt clearly 
and ſtrongly. He ſaid theſe Kinds of Contracts are, by the 
Writers on this Head, called Contractus Innominati » And 
the Rule which they lay down concerning them is, That 
«© they are to be determined ſecundum bonum et equum.” 


The Jury have here found Uſage ** to return Part of the 


« Premium, in ſuch Caſes.” Which is a ſtrong Proof of 
the Equity of the Thing. And nothing can be more juſt 
and reaſonable. 


If the Riſque was once begun, the Inſured ſhall not de- 
viate or return back, and then fay “ J will go no farther 
under this Contract, but will have my Premium returned.” 


But upon zh7is Policy, there are two diftin Points of Time, 
in effect, two Voyages, which were clearly in the Contem- 
plation of the Parties; and only One of the two Voyages 
was made; the Other, not at all entered upon. It was a 
Conditional Contract; and the fecond Voyage was not begun. 
Therefore the Premium muſt be returned: For upon this ſe- 
cond Part of the Voyage, the Riſque never took Place at all. 


This is agreeable to what the Writers on this Subject lay 


down: and is the Right and Juſtice of the Caſe, 
Fer Cur,” unanimouſly— 


Let the Pſtea be delivered to the Plaintiff. 


* 1 


: Morris v. Pugh and Harwood. 


| R. Morton ſhewed Cauſe on Behalf of the Plaintiff, 
againſt a new Trial; for which Mr. Morton, who was 

tor the Defendants, had, a few Days ago, moved, becauſe 
| | (as 


Thurſd. 19 
Nov. 170 1. 
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(as Mr. Norton ſaid) the Evidence of the Writ ought not to 
have been admitted. 


4 


It was an Action of Trover, for a Mare. No actual Con- 
verſion was proved: But the Evidence of Converſion was a 


Demand and Refuſal, on the ſecond of May. ; 


ET objected at the Trial, © That this Demand and Re- 
e ſuſa] appeared to be ſub/equent to the bringing of the Ac- 
„ tion:“ For it appeared on the Nz/: prius Roll, that the 


Bill was filed of Eafter Term; and conſequently, as there 


was no Special Memorandum, it muſt refer to the fr Day 
of -that Term, which was in the Beginning of April, (long 
before the Time of the Demand and Refuſal upon the ſecond 
of May.) And there was no other Evidence but this, to 
ſupport the Declaration, | 


In anſwer to this Objection, the Counſel for the Plaintiff 
produced the Hrit; which appeared to be ſued out A r ER 
the ſecond of May. 


The Counſel for the Defendants objecting to this Evi- 
dence, as not. admiſſible. | 


Lord Mansfield reſerved the Point, for the Opinion of the 
Court: And if the Court ſhould be of Opinion, That it 


© was admiſſible,” then the Verdict (which was found for. 


the Plaintiff) was to ſtand; otherwiſe the Plaintiff to be 
nonſuited. | 8 | 


Mr. Morton, on Behalf of the Plaintiff, ſaid, They had a 


Right to produce the Writ, in Antwer to this ObjeRion : 


And the Evidence ariſing from it was ſufficient to entitle the 


Plaintiff to a Verdict. A 


The Relation tothe firſt Day of the Term is only a Fiction: 
The fact was in this Cale quite otherwiſe. ' 


When they grounded their Objections upon this Fiction, 


We ſhewed that iv FACT, the JWrit was ſued out ſubſe 
quent to the Demand. | 5 ä 


Therefore this Evidence of the real Fact anſwers the fic- 
titious Relation of the Declaration to the firſt Day of the 
Term : though there be no Special Memorandum : For the 
Bill could not, in the Courſe of Practice, be filed before the 
Writ was ſued out: and the ſuing out of the Writ is a Mat- 


ter in Paijs, 
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Mr. Morten contra — They are concluded by what appears 


1 upon the Record. The Bill is the firſt Proceſs upon the Title; 
and the Writ can not be ſhewn in Contradigion to it: For 
this would be a Contradiction to the Record. 


Lord MaxsFIELID—Refuſal upon Demand is not an 
actual Converſion, but Evidence of-it. If the Refuſal 
on the ſecond of May had really been after the Action 
brought, I ought to have left it to the Jury, as Evi- 
dence of a Converſion before the bringing of the 
Action. But I had no Doubt of admitting the Wrat, 
to ſhew **© that the Refuſal was before the Com- 
«« mencement of this Suit.” | 


11 is true, If there be no ſpecial Memorandum, the Bill, 


by Fiction of Law, relates to the firſt Day of the Term. But 


Fictions of Law hold only in reſpect of the Ends and Pur- 
foſes for which they ⁊were invented. When they are urged 
to an Intent and Purpoſe not within the Reaſon and Policy 


of the Fiction, the other Party may ſhew the Truth. 


The BILL is not the Commencement of the Suit; the 
Writ is: And being after the Time to which the Bill relates, 
ſhews that there ſhould have been a Special Memorandum. 

Judges ought to lean againſt every Attempt to nonſuit a 
Plaintiff upon Objections which have no Relation to the real 
Merits : Much more, when the Plaintiff is clearly entitled to 
recover upon the Merits, and muſt recover in another Action. 


It is unconſcionable in a Defendant, to take Advantage of 
the Apices litigandi, to turn a Plaintiff round, and make him 
pay Coſts where his Demand is juſt. Againſt /uch Objecti- 
ons every poſſible Preſumption ought to be made, which In- 


genuity can ſuggeſt, How diſgraceful then would it be to 


the Adminiſtration of Juſtice, to allow Chicane to obſtruct 
Right; by the Help of a legal Fiction contrary to the Truth 


of the Fact! | 


Tam clearly of Opinion, that the Writ was rightly ad- 


„ mitted to be given in Evidence.“ 


It has been determined, in Actions upon penal Statues, 
which muſt be brought within a limited Time, ** That the 
** Plaintiff may ſhew the true Commencement of the Proſe- 
*© cution, contrary to the Fiction: And this being done in 
Support of a penal Action, is much ſtronger than the preſent 


Caſe ; where Truth is admitted, to prevent manifeſt Injury. 


2 # 


and Wrong. OR | 
| | Therefore 
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Therefore the Rule ought to be diſcharged. 


* There Mr. Juſtice Deniſon concurred; and mentioned a * Caſe in 


were Two: Lord Hardwicke's Time, where his Lordſhip would not non- 
33 _ ſuit the Plaintiff upon the general Memorandum upon the 
7 


Other, for Record; becauſe it was amendable. a 


an Aſſault i 0 7 

andBattery, This indeed, in the preſent Caſe, was upon Evidence; 
that, in Lord Hardwicke's Time, was upon Record. But 
there is no Difference in Reaſon. NE 


Mr. Juſtice Wilmot concurred: And He ſaid He did not, 

nor ever could underſtand, what was meant by the Hill's 
: being the IRST PRO CESSͤR;“ for there muſt have bee 
ſome other Proceſs prior to the filing the Bill. | 


The Writ is that firſt Proceſs, and may be ſhewn ; and 
the Practice is ſo; and it is right and reaſonable that it 


ſhould be ſo. | 


Lord Mansfield—This too was amendable, in the pre- 
| ſent Caſe. : | 8 | 


Mr. Juſtice Wilmot — There was a Rule made about 


amending it : But I am very glad they have not proceeded 


upon that Rule; becauſe it has afforded an Opportunity of 
ſettling the Point. 


The Ru LE to ſhew Cauſe © why the Verdict ſhould 
not beſet aſide, and a new Trial had,” was pis- 
CHARLG ID... ge | L 


Friday, 20 Wright, ex dimiſſ' William Clymer, verſus 
Nov. 1761, Littler et al. 


HIS was an Ejeament for certain Copyhold Lands 
within the Manor of Barnes in the County of Surry, 
in which Manor, there is a Cuſtom of Burrough-Engliſh, 


The Leſſor of the Plaintiff, William Clymer, made out his 
Title, under a regular and undiſputed Will of his Grandfa- 


ther John Clymer, dated 17th Feb. 1743, and executed in 


the Preſence of three Witneſſes, diſpoſing of his Freehold 
as well as of this Copyhold Eſtate to the Leſſor of the Pla in- 


tiff in Fee; the Teſtator John Clymer having previouſly 


ſurrendered the Copyhold to the Uſe of his Will. 


The 
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The Title of the Defendants (who were Purchaſers under 
another William Clymer, ſecond and youngeſt Son of Fohn, 
and Uncle to William the Leſſor of the Plaintiff,) depended 
upon another ſubſeguent Will (or Inftrument which they 
called a Will) made by the ſaid Fobn, as they alledged, on 
the 20th of September 1745: Which they contended, was 
aʒat leaſt a REvocaTion' of his former will in 1743. And 

jf it be only a Rx voc Arro x of the former Will, then Wil- 
liam the youngeſt Son of John muſt inherit as Heir in Bur- 
= rough-Engliſh. | | 


This Will or Inſtrument of 1745, (which was not under. 


Seal) was all written by one William Medlicott, who was Son- 
in-Law to the ſaid John Clymer, (having married his only 
Daughter Amey.) | ate 


It was alſo indorſed on the Back, in the ſame Hand- 
Writing of the ſaid William Medlicott, in theſe Words 


„The CovenanT and AGREEMENT of John Clymer :” 
XZ *And it was witneſſed by the fame William Medlicott, and one 
= Elizabeth Mitchell. a hy 18 


The Body of it was in theſe Words, Know all Men by 


e theſe Preſents, That I John Clymer of Barnes in the County 
of Surrey, Gent. have this Day covERNAN TED and 


e AGREED in the Manner and Form following, that is to 


« ſay ; for natural Love and Affection which I have and 


bear to my Son and Daughter and Grandfon herein after 
named, I do make, conſtitute and appoint the ſeveral Eſtates 
and Sums of Money following, after the Deceaſe of My- 
«« ſelf and Amey my Wife, to come to and be given to them. 
But firſt of all, my Eſtatę called Barnes and Hopron to my 
% Wife for her Life; and after her Deceaſe, all that Eigh- 
teen Pounds a Year, to my Son William Clymer for his 
Life; and after his Deceaſe, to William Clymer my 
*« Grandſon, And as to all thoſe corynorD Meſ- 
* ſuages, Lands and Tenements at Barnes in the Coun- 
ty of Surrey,” (which is the Eftate in Queſtion) ** To 
my Daughter Amt y the Wife of William Medlicott, her 
*© Heirs and Aſigns for ever ; to take and hold the ſame 


after the immediate Death of myſelf and ſaid Wife, and 


not before. Dated 20 September 1745. John Clymer. Wit- 
** nels, Elizabeth Mitchell==William Medlicott.” _ 


It happened, in Fact, that this Amey Medlicott, Daughter 
of John Clymer, and Wife of this William Medlicoit, died be- 
fore her Father, wt | 


54 | | In 


* 


o 
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—. B R 


In order to be better underſtood, I will give a ſhort Pedi- 


gree of the Family'and ſpecify the particular Times of their 
reſpective Deaths, „ 3 


Old Joux CI VMER, the Teſtator, ) F Auz v, Wife of old Jobn Cly- 
ſeiſed in Fee, died in April 1746. Ae, died in his Life-time, 


He had Iſſue by his Wife Amey, two (I ) viz. 7 February 1745 
Sons and one Daughter. 6 


4 » . g * 
y % +» * * - * * — } 


Joun CLYNMER, Eld- WILLIAM CrymerR, AMEY CLyMtR mar- 


eſt Son, died in his Second Son, died in ried William Medlicott : 


Father's Life-time; November 1745; a She died in her Father's, 
leaving Iſſue, a Son Widower, without T/> Life-time, viz. in Fanu- 


9 $1 R ary 1745, zwitbout Iſſue. 


WILLIAM CLYMER), Aukv CLyYMER, died 
Leſſor of the Plaintiff, an Infant. 


- 


Upon the Death of old John Clymer, in 1746, his ſecond 
Son William Clymer was admitted to this Copyhold Eſtate, 
(the Premiſſes in Queſtion,) as Heir in Brurrough-Engliſh : 
The above mentioned Will of old Fobn Clymer in 1743, be- 
ing then UNKNOWN to every Body except the above named 
William Medlicatt, who had it in his Pofſeffion, but ſecreted it. 


This William, youngeſt Son of Tohn, enjoyed the Eſtate 


until 1751 ; and. afterwards aliened it to one Mitchell; Who 


was admitted in 1751; and afterwards fold it to one Penley, 
Penley was admitted; and afterwards ſold Part of it to Lit- 
ler, one of the preſent Defendants ; Who was admitted to 
that Part: The other Part deſcended to Penley's Heir; who 
was admitted thereto, and then fold it to-Pelham, another 
of the preſent Defendants; who was allo admitted in due 
Manner. x +. | . 


+ 


| During the Time of all theſe Tranſactions, the Leſſor of 


the Plaintiff was at firſt a Minor, then at Sea, always poor, 


and remained ignorant of the Will in 1743 ; till the Death 


of William Medlicott, who produced it when dying, and di- 
refed it to be delivered to the Leſſor of the Plaintiff, 


William Medlicott died in May 1747. He had the Cuſtody, 
of both Wills, till a few Weeks before his Death, The latter 
Will was found amongſt his Papers, The former was deli- 


ered by the ſaid William Medlicait to one Edwards, about 


three Weeks before his Death: And it was, about three 
Months after, delivered to William Clymer the Leſſor of the 
Plaintiff ; who was then about two Years under Age, but 


roved it in I751, 
F After 
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After this Diſcovery, the Leſſor of the Plaintiff did not 
bring this Ejectment, till after an Acquieſcence of 14 or 15 
Years from his Uncle's firſt Admiſſion to it upon old John's 
Death; or at leaſt without the Nephew's ſetting up any Claim 
within that Time; during which his Uncle William, or the 
Purchaſers under him, had been in quiet Poſſeſſion. 


At the Trial, the Leſſor of the Plaintiff produced and 
proved the Will of 1743: Under which, he was Deviſee of 


this Eſtate, in Fee. 


To encounter this Evidence, the Defendants produced 
this Will or Inſtrument of 1745: and Both the Witneſſes to 
it (Elizabeth Mitchell and William Medlicott) being dead, 


they proved their Hand-Writings, and alto the Hand-Wri- 


ting of old John Clymer, in the common and ordinary Form. 


Whereupon the Plaintiffs Counſel inſiſted, That this Will 


or Inſtrument was, in the firſt Place, an abſolute Fo RGER ; 
and, in the next Place, that in Point of Law it could & Oo 
operate as a REVOCATION of the Will in 1743. 


And they called Mary Victor, Siſter to the ſaid William 
Medlicott, who was one of the ſubſcribing Witneſſes to the 
Will or Inſtrument of 1745: Which Mary Vidor ſwore, 
That whilſt She was attending her ſaid Brother William 
*« Medlicott in his laſt Illneſs and about three Weeks before 


his Death, He pulled out of his Boſom the Will of 1743, 
and ſaid, ** It was the TRUE Will of John Clymer,” and 


then delivered it to Her, with Directions to deliver it over 
to William Clymer the Leſſor of the Plaintiff, or to Mr. 
% Faulkner.” And She added, that One Edwards was 
++ preſent at the Time.“ | | 


This Edwards (who had been already called on the Part of 


the Defendants, to prove the Hand-Writing of Elizabeth 
Mitchell, One of the Witneſſes to the Will or Inſtrument of 


1745,) on being croſs-examined on the Part of the Plaintiff, 


confirmed Mary Vidtor's Evidence, That Medlicott did pull 
the Will of 1743 out of his Boſom, and gave it-to Her, 
** with ſuch Directions as She had depoſed.” | 


Upon Mary Victor s CROSs-Examination by the Counſel 
ſor the Defendants, She nor only perſiſted in what She had 
before depoſed, but alſo added, That at the ſame Time that 
William Medlicott produced the Will of 1743, as the true 
Will of old Jabn Clymer, He acxNOwLEDGED and DE- 

CLARED 


2 er — 
N — — 


together, as 
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CLARED to Her, That the ſaid Will or Inſtrument of 
1745 was FORGED BY HIMSELF,” 
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No Ob j ection was made to this Evidence, by the Counſel 
for the Defendants, at the Trial. ERS 


The Judge and Jury (a Special One) peruſed and exa- 
mined the two Inſtruments of 1743 and 1745, and their dif- 
ferent Signatures, and took Notice of the Circumſtances of 
the latter, being all of the Hand-Writing of this William 
Medlicott himfelt ; and diſpoſing of a Fee to Medlicott's own 
Wife: And, upon the Whole, they were All of Opinion 
That it was a Fo RR.“ And the Judge directed the 
Jury to find for the Plaintiff ; Which they did. 


On Tueſday toth November 1761, Mr. Norton moved. on 
Behalf of the Defendants, for a new Trial; upon the Foot 
of a Miſdifrefion by the Judge who tried the Cauſe, upon a 
Point of Evidence: And a Rule was made to ſhew Cauſe why 
the Verdict ſhould not be ſet afide, and a new Trial granted. 


This Cauſe coming on to be argued yeſterday (19th Nowem- 
® 1 have al- Her 1761,) Mr. Juſtice Wi LM Or reported the“ Evidence, 
ready en- from Lord Chief Juſtice Milles; Who tried the Cauſe, 
deavoured and who was ſatisfied with the Evidence; and reported that 
0 moo no Objection was made, at the Trial, to the Evidence given 
"+. .. by this Witneſs Mary Victor. 5 
clearly as I | 
was ab le. Mr. Juſtice Wilasot having made his Report, and ſevera! 

Additional Circumſtances, not mentioned in the Report, having © 
been agreed by the Counſel on both Sides; | 


Mr. Norton proceeded. He objected to the Admiſſion of 
this Evidence, as being only He AR-SAY Evidence. What 
Medlicott faid, ought not to be admitted or regarded: For 
it was not ſaid upon Oath, nor was there any Opportunity 
of Croſs-examining Hun, | 


Indeed, this Evidence would have been of little or no 
Weight, even if he had given ſuch a Teſtimony His ELT; 
after having Himſelf ſolemnly atteſted this Will, as a Wit- 
neſs to it. 5 | | | 


This pretended Declaration was made near fifteen Years 
ago (for he died in 1747: And yet the Ejedtment was not 
brought till 1761.—T his Sort of Evidence ſhall not overturn 
a Title confirmed by fo many Years Poſſeſſion. 


Beſides, 
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\ 
Beſides, We are a Purchaſer for a valuable Conſideration, 


under the Heir at Law; to whoſe Title no Objection was 
= ever made. | 


Mr. Eliab Harvey, for the Plaintiff, admitted the Poſſeſſion 


to have gone in the Courſe of Deſcent in Burrough-Engliſh : 
But obſerved that the granting new Trials is not ſo neceſ- 


ſary in Ejectment as it may be in other Caſes; becauſe it is 


eaſy to bring another Ejectment. 


As to the Length of Time they have been in poi 
William the Grandſon (the Leſſor of the Plaintiff) was poor, 
a Minor, at Sea, and ignorant of the Will in 174.3. 


Our Title ſtood upon an unexceptionable Will, Theirs is 


rather a Deed of Covenants : But they inſiſted upon it as a 


Teftamentary A and Revocation. 7. 


Their own Witneſs, Edwards, proved in the Courſe of 
giving his Evidence, That Medlicott did produce out of his 
*+ Boſom, the Will of 1743, and delivered it to Mary Vifer, 


„to be given to the Leſſor of the Plaintiff, or to Mr. 


„ Faulkner.” 


We called this Mary Victor, not to give Evidence of the 
Forgery, but to impeach the Credit of their Evidence William 
Melllicott. 


Ir Medlicott had been living, He muſt have been called 


to prove the Will. And if he had owned that He forged 
it,” It could not have been eftabliſhed : Or if He had proved 
the Execution of it, We ſhould have been at Liberty 10 diſ- 
credit his perſonal Evidence, by ſhewwing © That he had him- 
** ſelf owned it to be a Forgery. And ſurely, We may 
give the SAME Evidence after he is dead, in Contradiction 
to the Proof made by other Perſons, of his Hand-Writing. 


In this ſecond Inſtrument of 1745, there is a Diſpoſition 


. to Medlicott's Wife, in Fee:“ She died befare the Teſtator. 


But it was no Will, no Teſtamentary Ad, nor even a Deed. 


This is the Verdict of a Special Jury. And Lord Chief 
Juſtice Willes compared the Papers, and declared © That it 
** bore the Appeurance of a Forgery.” The Jury thought ſo 
too. And their Verdict ought to ſtand, | n . 


Lord 
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in 1743. 


Lord MANSFIE LD ordered both the Wills or Inſtru— 
ments to be produced here, to-day: To which 
Time it was adjourned. 


And they being now, accordingly, produced— 


Mr. Norton for the Defendants, proceeded, to the follow- 
ing Effect. We could have proved this Will, even without 
calling [Medlicott, if both the Witneſſes had been living: 
Or it Medlicott himſelf had been alive and been called, He 
might have explained the Occaſion of his ſaying ſuch 
Words to fuch a Perſon and at ſuch a Time, | 


The Conſequence of admitting ſuch Evidence as this is, 
would be fatal: And no Purchaſer under a Will could be 
fate. Bs. 


Here were many notorious Changes of the Property ; and 
an abſolute Acquieſcence all the Time, by the Leſſor of the 
Plaintiff, | | | 


The Wills are now Both of them before the Court. That 
of 1745 enures either as a Will of Copybold Land; or as a 
good Writing, to appoint the Uſes of a Surrender of Copy- 
hold Land; or, at leaſt, as a Revocation of the Will made 


# 


Firſt, It is a good Will of Cegyhold Lands. Copyhold Lands 
are not within the Statute of Frauds: And no Witneſſes at 
all are neceſſary to ſuch a Will. It is a good Will under 
the Statute of Hen. 8, * That Statute only requires That 
* it be a Will in Writing,” 33 


T agree that here is no Diſpoſition of the perſonal Eſtate, 
or any Appointment of an Executor. But ſtill it is a good 
Will of Copyhold Land : For neither of thoſe are neceſſary in 
a Will of Copyhold Land. It gives an Eſtate for Life to his 
Wife, with Remainder to William Clymer, under whom We 
claim. And the Eccleſiaſtical Court have received it, and 
ſuffered it to be proved as a Will. | 


Secondly, It is a good In/irument to abfoint the Uſes of a 


Surrender. 


Any Writing is ſufficient for his Purpoſe : It needed not 
any Atteſtation, 5 is 


Thirely, At lcaft, It will operate as a Reuacation, 


Rewocations 


ot 


Oo 
7" 
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Rewocations are favoured, both in Law and Equity. 
There are many Methods of Revocation; A Will may be 
revoked by mere Operation of Law, without the Intention of 
the Party. A Feoffment without Livery, a Bargain and 
Sale without Inrolment, a Grant without Attornment, are 
ſufficient to do it. | RO 

But by his own Ad, a Man may by Writing revoke One 
Will, without making Another, | * 27 


2 


Before the Statute of Frauds, He might have revoked it 


XZ verbally, by mere Parol only. 


Any Act inconſiſtent with the Will, though ineffeAual to the 
Purpoſe it was intended for, yet being done by the Maker of 
the Will, is a Rewocation ; Becauſe it ſhews his Intention to 
revoke the. Diſpoſition he had before made of his Eſtate. 


_ This Writing fully ſhews the Animus revocandi. Which 
alone is ſufficient. It is indeed a very inaccurate inſtrument: . 
But it is in Writing; and He ſays * I have agreed that my v. ante, 
« Eſtate ſhall go ſo and ſo.” And this Will or Writing ſhews p. 1245+ 
his Intention of a total Revocation of the former; For, by 

this, he diſpoſes of his Land to a very different Purpoſe from 


the former Diſpoſition of it by the Will of 1743. 


Born Wills were read in Court. 


Mr. Harvey and Mr. Lee were for the Leſſor of the Plain- | 
tiff, William Clymer, the Grandſon, ; : 


They obſerved That Mr. Nortsn's Objection was confined 
to the Evidence of Mary Vickor. Siſter to Villiam Medlicott, 
One of the Witneſſes to the Will of 1745 : And they ob- 
ſerved too, that her Evidence was corroborated by the Evi- 
dence of Mr. Edwards, One of their own Witneſſes. 


But it was to be further obſerved, they ſaid, that the Ver- - 
dict was not founded on this Evidence ov V. For the ſpe- 
cial Jury actually ſaw and deliberately peruſed the Will or 
Inſtrument of 1745; and upon ſuch Yiew, Inſpection and 
Examination, and upon all the Circumſtances of the Diſpo- 
ſition, they judged it to be a bo.) ry no Objedion 

was taken to this Evidence, at the Trial, 'They might have 

objected to it then, or demurred to it. 


PART IV. Vol. III. C As 
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As to Acquieſcence=The Leſſor of the Plaintiff was but 
ſeventeen Vears of Age, when his Grandfather died; was 
always poor; and was at Sea, the moſt Part of his Time. 


But as to the EvipE cr itſelf— It was ricthy and legally 
admiſſible. It was not given in order to prove the Forgery ; 
but to p1sCRED1T their Evidence arifing from the Proof of 
Medlicett's Hand. Medlicott muſt have been called, if living; 
and would have overturned the Will or Writing of 1745, 
by giving this Evidence of what Mary Victor ſwears he owned 
to Her, The preſent Proof is only That He was a ſubſerib- 
« ing Witneſs.” And this Evidence might be and was proper 
to be given to take off the Force of ſuch his Atteſtation. 


As to the Legal Operation of this Will or Inſtrument 
of 1745 mn. 5 

Firſt, It is no geod Will of LAND of any Kind: There is 
no Animus te ſtandi; no Publication; no Mark of a Will. 


Secondly, Neither can it be a ſufficient Appointment of the 


es of a Surrender made to the Uſe of a Wir I.; when it is A 


not a Will at all, nor even a teſtamentary Appointment. 


* *" Thirdly, Nor can it operate as a Revocartton of the 
former Will. Here are no Words of Revocation ; no De- 
claration of an Inclination to it: No ſuch Intention appears. 


Revocations are not favoured now: The Statute of * Frauds 


ſetzles the Point, in what Manner they ſhall be made. Feoff- 
ments to Uſes, Bargains and Sales inrolled, and Grants ope- 


rate by Relation to the Life-time of the Teſtator: And a 
Feoffment without Livery, a Bargain and Sale without In- 
rolment, or a Grant without Attornment, are only incom- 
plete. But a mere Covenant © to make a Feoffment in Fee, 
without more, is no Revocation of a Will: As was deter- 


- mined in the Caſe of Montagu v. Teeffereys, in Moore 429. 
and 1 Ro. Abr. 615. pl. 3. Pe | 


little or Nothing is to be found about Revocations of 


Wills of Copybold Lands. But it has never been determined 
That a Will of Copyhold is no! within the revoking 


| «© Clauſe of the Statute of Frauds,” 


A Will of Copyhold Lands can not now be revoked by 
Paro! It muſt be by ſome other Mill declaring the ſame. In 
the Caſe of Eggleſten et al. v. Speke, 3 Mod. 258. the ſecond 


Will did not operate as a Revocation of the former; becauſe 
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it was not a good Will in all Particulars, and there was 9 


| 1 ſuch declared Intention. Carthew 79. S. C. | 


But a mere Covenant and Agreement will not revoke a 
Will. 1 Ro. Abr. 615. pl. 3. Title Deviſe, Letter P. And yet 
that was a Covenant in Felice of a Marriage : Which 
makes it a very ſtrong Cale. | 


The Words © conflitute and appoint” are not teflamentary 
Words : Nor is there any Publication of this Writing. It is 
not under Seal: Which it ought to be, in order to revoke 
what is under Seal. Therefore, as an Appointment, It can 
not revoke the former Will. It ought alſo to have been done 


in the Preſence of three Witneſſes, by the Statute of Frauds. 


The twenty-ſecond Section takes Care of the Rewocation 
even of Wills of PERSONAL Eſtates; though it does not 
meddle with the making them. And this a Ground for a 
Preſumption ** That the Legiſlature confidered Copyhold 
« Wills to be within the Proviſion of the Statute, as to the 
«© Revocation of THEM, too.“ | | ; 


The Revocation in the preſent Inſtance, muſt be extended 
to the Will of the Freehold as well as of the Copyhold, if it 
operates at all: It can not operate as a Revocation of Part 
of the former Will, and not as a Revocation of another Part. 
It muſt be an Intention to revoke the Whole It muſt intend 
to give to another, as well as to take from the former, In 
the Caſe of Onions v. Tyrer, 1 Williams 345, Lord Cowper 
argues upon this Principle, That if the ſecond Deviſee 


too Nothing, the firſt Deviſee could /o/e Nothing.” But 
in this Caſe now before the Court, Nothing is given to an 
bother Perſon. This Covenant is no Revocation of a Will. 


2 Pere Williams 623. Cotter v. Layer, And it can not take 
EffeQ as a teſtamentary Revocation. | 7”, 


The Defendants cannot be Porchefers for a valuable Con- | 


fideration, under a public Notoriety ; and without Notice of 
our Claim. All the Purchaſers were under Notice of a Will : 
And the Defendants conſulted Counſel upon theValidity of it. 


This Evidence is admiffible ; becauſe it was the ſolemn De- 
claration of a dying Man to his neareſt Relation; which is 
equal to an Oath : For ſuch Declarations of dying Men have 
been admitted as Evidence even in Caſes of Murder. So that 
it ought not to be called © Me xe Hearſay Evidence.” 


But their ObjeQion comes tos late ; as it was not taken upon 
the Trial: They even cro/s examined the Witneſs, So is Lu- 


cas's Rep. 202, 203. H. 12 Ann, B, R. Queen v. Corporation 
e Sp 
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of Hel ton If Counſel do not, at the Trial, inſiſt upon an 
Objection, there ought to be no new Trial.“ H. 2 G. 2. 
Fitz-Gibb. 40. Anonymous. Mr. Lee moved for a new Trial, 
becauſe his Client had made a Miſtake in Point of Evidence: 
And it was denied; becauſe ** Vigilanibus non dormientibus 
„Jura ſubſerviunt.” 2 1 : 


This expreſs Evidence of the direct Forgery came out upon 
Mr. Knowler's CROss-Examination of our Witneſs (this 
Mary Vidor ;) not upon our Examination of her. 


Mr. Norton, in Reply.—This Will of 1745, ſays I ap- 
« point my Lands to come to and be given to, & c. It can 
ll not be a Covenant to ſtand ſeiſed : There is u0 Seal, no Cowe- 
4 | nantee ; and beſides, it is Copyheld ; of awhich there can not 
be a Covenant to ſtand ſeized. It muſt operate as a'Revocation. 


| Wills of Copyholds are not within the Statute of Frauds ; 
either as to the Making or as to the Revocation of them. 
1 They ftand juſt as they did: The revoking Clauſe can never 
i extend to them, when the enacting Clauſe does not. | 


| As to the Caſe of Eggleſton et al. v. Speke, 3 Mod. 258.— 
[| The Nature of the Eſtate is different from this. This is a Re- 
vocation of the Will in toto, quoad the Copybold Land, 


=» A Will may be good 6s to Copyhold, though bad as te Free- 
held: Therefore ſo alſo may a Revocation be, 

1 . An Inſtrument may operate as a Revocation ; though it be 

{ ; void as to its profeſſed End and Intention: As, for Inſtance, 

1 2 Will devifing Land to a Papiſl. Za | 


| | As to the Caſe in 1 Pere Williams 245:—There was no 
1 Intention to revoke the Will, and let in the Heir at Law. 


But in the preſent Caſe, the two Acts of the Teſtator are 
inconſſtent. This is not a Covenant to do the Thing: but 
actually doing it : It does not reſt in futuro. N 


| Nothing paſſes by a Feoffment, without Livery ; or by a 
7 | Bargain and Sale, without Inrolment; or by a Grant, with- - 
= out Attornment: And therefore in ſuch Caſe, there can be 


. no Reference backwards. 

9 | | Lord Max SIE LD The Defendants came to the Tri- 
tf | | al, apprized of the Plaintiff's Title, and prepared to 
Ui chcounter it, | | 


— 


There 
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SE 0 5 "21 16-500 
. There is no Doubt as to the Will of 1743; which is the 
I, Plaintiff's Title. The only Anſwer to it, which the De- 
: fendants now alledge, is ©* that the Inſtrument of 1745 has | 
1s 6 | 
| 


X < revoked it.” And they de not ſuggeſt that they can give | 
any new Evidence in Support of that Inſtrument or the Point | 
of Revocation. The Jury have found for the Plaintiff: Con- | 
ſequently, that the Will of 1743 was not revoked.” Lord 

Chief Juſtice Willes is fatisfied with the Verdict. This Mo- | 
tion therefore, and the Argument in Support of it, as there 
is no Pretence that the Defendants can mend their Cafe 
upon a new Trial, is in the Nature of an Appeal from his 
Opinion. | _ 


There are three Grounds, any One of which, if made out, | 
is ſufficient to ſupport this Verdict. If the Inſtrument of | 
1745 Was forged ; If it was obtained by Fraud and Impoſition, | 
though not forged ; Or, though duly and fairly executed, 
if it be no Revocation. | 


| As to the firſt Ground, the Defendants complain, That 
the Chief Juſtice miſdirected theJury, by leaving to them as 
Evidence the Declaration of Medlicort © that he forged it.“ 1 


Anſwer, It came out upon their own Examination. They 
made no ObjeQion to it at the Trial, and it certainly was a 
e- Circumſtance proper for the Jury to conſider. The Compe- 

tence of Evidence depends upon the Circumſtances under 

which it is given. The Will of 1743 is ſet up after fifteen 

Ye ' Years. It was neceflary to ſhew how it was ſecreted, and 

e, how diſcovered. The Declaration of Mealicott in his laſt 

| Illneſs, when he produced and delivered it for the Uſe of 

the Plaintiff, is allowed to be competent and material Evi- 

10 dence. The Inſtrument of 1745 was equally in his Cuſtody 

and ſecreted. The Account He gave of it in his laſt Moments 

is equally proper. Even though it had been upon an Exami- 

e nation by the Plaintiff, (eſpecially as it was All written and 
Ut witneſſed by Him, and gave the Premiſes in Queſtion to his _ 

Wife,) As the Account was a Confeſſion of, great Iniquity, 

and as He could be under no Temptation to ſay it, but to do 


S OO NEN 
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a Juſtice and eaſe his Conſcience; I am of Opinion The | 
1- Evidence was proper to be left to the Jury.“ 
K | 

But independent of this Declaration, Forgery or Fraud 1 
: was apparent. Medlicott appears to have been a bad Man, ." 
ws It is All written by Him, and pres the Fee to his Wife, in £ 
” Prejudice of John Clymer's Male Iſſue. It is worded as an 


irrevocable Settlement; without , Cauſe or Conſideration. 
Medlicott never dared to produce it; and choſe rather to 
| i conceal! 
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conceal the Will of 1743, that the younger Son might be 
admitted and poſſeſs the Premiſſes. 


But laſtly, This Paper is w o Revocation, It is no Will: 
And vide can not direct the Uſes of the Surrender. It is 
no Conveyance. It is no Agreement with any Body. It does 
not purport having been delivered to or for the Uſe of any 
Body. There is no Proof that it was out of the Cuſtody of 
John Clymer, before his Death, It ought not to have been 
out of his Cuſtody, becauſe it is voluntary and without any 
Conſideration. He could not have been obliged to perform 
it. Then it amounts to no more than his bare ſaying ** that 
He intended to make a Will or Surrender to the Uſe of his 
*© Daughter, in Fee; and did neither. AnInTEnTiON 
to revoke by a future AR which a Man can not be compelled 
to perform, is no Revocation, till the AR is done. All the 
Caſes are ſo: And the Reaſon is evident. 


It is to no Purpoſe, to grant a new Trial; becauſe [ am 


ſatisfied that the Verdict is, in every Light, agreeable to the 


Nov, 1761. 


1 * 
* 
- 
" 


* 


Monday, 23 


true Juſtice of the Caſe. | 


Was it +meaſuring Caſt, or if the Defendant had been 
furprized by the Plaintiff's Title, I ſhould have thought 
otherwiſe. | | 1 


The Defendants are Purchaſers from the Heir of a Copy- 
holder duly admitted. There has been a Poſſeſſion above 
fifteen Years. The Title ſet up by the Plaintiff, is a Will 
cancealed. | | 1 | 


But, be theſe favourable Circumſtances as they may, 
The Trial is ſatisfactory beyond a Doubt: And the De- 
fendants can not mend their Caſe: Therefore it would be 
vain and vexatious, to grant a New Trial. 


The Three Other 1 udges declared their entire Concur- 
rence; but declined expatiating upon it, or entering into Par- 
ticulars, as Lord Mansfield had fo very fully gone through it. 


Feuer Cur". 
The Ryu Lx muſt be viscHanrGED. 


Rex verſus James Wheeler. 
= pry Deſendant came up, to receive the Judgment of 
the Court; having been reported in Contempt. 
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The Contempt was this The Defendant Jheeler, being a 
Vintner, had bought two Pipes of Wine of one James Stuart 


Trial, the Matter was, by ConSE nr of both Parties (pro- 
bably, to conceal the Secrets of the Trade, and the Nature 
and Degree of mixing,) referred to the Arbitration of one 
Mr. Charles Corderoy : Wheeler conſented to abide by his 
Award, and NoT to bring any Bill in Equity. This Rule 
of Ni Prius was made a Rule of this Court. Corderoy 
awarded, ** that Wheeler ſhould pay Tulk a certain Sum of 
« Money, (about 20.) for this Wine.” I beeler refuſed to 
pay the Money awarded; and moved this Court to ſet 
*« aſide the Award.” 


Upon 22 that Motion, the Court thought there was 


no Ground to ſet aſide the Award; but that it ought to be 
performed. Upon which, the Defendant performed the 
Award, and paid the Money. Afterwards, he was ſo ill ad- 
viſed as to bring a long Bill in the Court of Chancery. The 
Plaintiff here (Defendant in Equity) moved this Court for a 
Rule to ſhew Cauſe why an Attachment ſhould not iſſue 
againſt Him, for bringing a Bill in Equity, contrary to the 
Rule of this Court made by Conſent. | 


Upon the Motion, the Court expreſſed their Reſentment, 


and made a Rule to ſhew Cauſe, 


The Vacation then coming on, the Defendant filed a ſup- 
plemental Bill in Chancery, ſtating the Motion for an Attach- 


ment, and praying an Injunction and Relief. 


The Plaintiff here (Defendant in Equity) pleaded, in Bar, 
the Rule of this Court: Which Plea was allowed, 


Upon ſhewing Cauſe here, againſt the Attachment, The 
Court, from abundant Indulgence, heard, a ſecond Time, 
every Thing which could be ſaid to impeach the Award. 
But they continued of their former Opinion, in ſupport of the 


Award: And the Rule for the Attachment was made abſo- 


lute of Courſe. 


He was taken up upon the Attachment: And Interrogato- 
ries were filed. He was examined: and the Interrogatories 
and Examination were referred to me, I reported him in 
Contempt: For he explicitly owned the Faf of bringing 
an Original and Supplemental Bull in Chancery; though 


He pretended that He did not underſtand that he bad ever 
| | conſented 


Full: Which Wine the Defendant aſſerted to lterated 
and bad, and therefore refuſed to pay for it. Wher n 
Tull brought his Action againſt Him for the Price, At the 
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conſented ** not to bring a Bill in Equity,” nor ever meant 
any ſuch Conſent. | | - 


Afterwards, upon his being driven to the Brink of Com- 
mitment, He was forced to ſubmit: and it was referred to 
Me to enquire ** Whether he had procured the Bill brought 
„by him againſt James Stuart Tull, Charles Corderoy and 
% James Jefferſon in the Court of Chancery, to be diſmiſ- 
« ſed ;” and alſo to liquidate and aſcertain the Amount 
of the Coſts out of Purſe of the ſaid Janes Stuart Tulk, 
Charles Corderoy and James Fefferſen, occaſioned by his ha- 
ving filed a Bill and proceeded in Chancery againſt them, 


| 
>; 
x 
* 
85 | 
- 
o 
: 
- 
4 
i 
vl 1 
N 
1: 
} + 
1 1 
* 
[ 
1 
= 
: 
1 
EM. 
1 
1 
\ 1 
. i 
i 
* 


in Contempt of the Order of this Court. And the Court 
adjourned the Conſideration of the Judgment for his Con- 
tempt, until after I ſhould have made my Report. 43 
£5 Immediately after the making this Rule, the Defendant 4 | 
diſmiſſed his Bill in Chancery; and readily attended and ſub= 
mitted to the Taxation of all the Coſts which the three Per- E | 
ſons mentioned in the Rule had been put to, out of Pocket, 


If ” as well in the Court of Chancery as in this Court, ariſing 

from his Contempt : All which Cofls, (which were amply 
allowed, purſuant to an Intimation from the Court That 
«© they ought to be ſo,” and amounted to 874. 4s.) he im- 
mediately paid: And perhaps his own might be as much 
more, at leaſt, | | : 

All which was now laid before the Court : and Nothing 
remained, according to the ordinary Courſe of Proceeding, 
but for the Court to have paſſed Judgment upon him for his 
Contempt. - 

The Cour was unwilling to puniſh Him further, by 
Fine and Impriſonment ; as He had ſmarted ſeverely : and 
yet, as his Contempt was ſo obſtinate, they did not Care 
that a Slight Sentence ſhould ſtand upon their Records. 
Therefore they waved giving Judgment by Conſent. 

They ſaid, They would not receive more Complaints oy, 
upon this Occaſion ; But that the Attorney and Counſel were 
equally guilty of the Contempt, and more Criminal : Andif 
it ever happened again, They would proceed againſt Them. 


Note—This Caſe is a ftrong Proof how far a Contentious 
Spirit, with bad Advice may go. The Sum awarded was 
but about 2ol. The Cauſe in Chancery went no farther than 
a Plea ; If it had proceeded to an Examination of Witneſſes 
and a Hearing, the Coſts muſt have been conſiderably more. 
And it was without the leaſt Chance of Succeſs : For, every 
Ground of Relief in Equity, againſt an Award, is equally 
open in_TH1s Court; upon a Motion, in a ſummary Way, 
io ſet it aſide,” | | | 
1715 5 | No 
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No Man would accept of being an Arbitrator, if He was 
liable to be harraſſed witha Chancery-Suit for his Pains. 


The Covar (for the Reaſon above given) only made a 


Rule that his RecoGcnizaNnCE ſhould be bis cHARGED. 


Roe, ex dimiſſ Duke of Bolton, verſus Tue, 24 
| Grantham. | Nov. 1761. 


cial Verdict found at the Aſſizes for the County of 
Devon, upon an Ejectment brought by the preſent Duke of 
Bolton for Lands in Eaſt Portlemouth in that County; Part of 
the Eſtate which had once belonged to Robert Willoughby 


T5 Cauſe ſtood in the Paper, for argument of a Spe- 


Lord Broke, and which had been ſettled by a Private Ad of 


Parliament made in 27 H. 8. upon the Anceſtors of the pre- 
ſent Duke of Bolton, with a Clauſe to reſtrain Alienations, 


except for the Jointures of Wives for Term of Life, &c. 


The ſpecial Verdict was long: And there was a long Ar- 
gument upon it, at the Bar. But the Queſtion was no more 
than Whether the Ducheſs of Bolton could leaſe the Lands 


|  ** ſettled upon her for Life, under the Power given by the 


Exception in the faid Act; for three Lives; or Years de- 
„ terminable upon zhree Lives; that being the uſual Manner 
of leaſing in the County where thoſe Lands lay, and the 
*< uſual Manner in which they had been leaſed.” | 

The Cour was clear © that ſuch Power not having 
© been given to Jointreſſes by the ſaid AR of Parliament, 


could not be 1My LIED.” It would therefore be of no Uſe, 


to report the Caſe at /arge. 


Per Cur”. 


Jupe uE Vr for the PLAIx TI. 


Medhurſt verſus Waite. | Friday, 29 


2 : Nov, 1761. 
PON a Motion for a new Trial— | 


it appeared upon the Report of Mr. Juſtice Wilmot, who 


tried the Cauſe, That this was an AQtion brought by an Alc- 
| | houſekeeper 


* 
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houſckeeper in the Hundred of Ewinger in Hants, againſt a 
Drury High Conflable, for billeting Soldiers upon Him: 
And that the High Conſtable living at a Diſtance, had a p- 
pointed the Defendant his Deputy, by Parel only; and to 
do this Buſineſs of Quartering Soldiers for Him, during the 
WWhelk Time of his Continuance in that Office. 


The Queſtions were=(Firſt) Whether a High Conſtable is 
a Common-Law officer ? (Secondly) Whether a High Con- 
fable is within the Word © Cons TABLE“ in the annual 
Mutiny Act, ſo us to impower Him to billet Soldiers? and 


- — 
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8 


for this Purpoſe ? 
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Mr. Juſtice Wilne! reported, that at the Trial, He was 
of Opinion in the Affirmative, on all the three Points. 


Plaintiff, argued to the contrary; and particularly inſiſted 

that the Deputation ought, at leaſt, to have been in Mei- 
® 9 Co. 46. ing; and alſo that the Deputy could not billet them in his 
Earl of + own Name. | | | 
Sbrewſbu- | | 
38 The Conſtable of the Hundred cannot billet Soldiers, in 
49x Phelps Places where there are other Officers: The Act only gives 
v. Winch- him this Power in the Abſence of the Officers of the Place; 
combe. This appears particularly from §. 35, 36. of this Act. So, 

by 2, 3 Ed. 6. c. 10. about making Malt, The Power of 


viewing it is given to the Conftable of the Town where it 
ſhall be made or put to Sale. 2 2 


Secondly, But, at leaſt, He could nor appoint a Deputy 
for this Purpoſe. This Perſon, the now Defendant, was 


never approved of nor ſworn. 


In the Act of 1 V. & M. c. 18. F. 7. there is a Proviſion 
a bout Diſſenters choſen Conſtables, that they may execute 
* the Office by a Deputy that ſhall comply with the Law.” 
But the Perſon appointed under this Act could not be a De- 


puty, but a Conſtable in his 92vn Right. 


No Judicial Officer can appoint a Deputy. Phelps v. 
Winchcombe, 3 Buljir. 97. 1 Ro. Rep. 294. Moore 845. 
2 Danv. 482 pl. 1. 


An Under Sheriff can not exerciſe a Judicial Act. Leb. 
13 Sir Daniel Norton v. Simmes. Noy 21. Bandal's Caſe. 


A High 


(Thirdly) Whether a High Conſtable can appoint a Deputy 4 


Mr. Thurlow and Mr. Serjeant Davy, on Behalf of the f 


as 


is /worn in: He 1s not a Deputy. 
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A High Conſtable is, in ſome reſpect, a Judicial Officer: 


; ; And the Billeting of Soldiers is a Judicial Act. This Ad is 
the Effect of the Judgment of the Agent: And an Appeal is 
given from his AQ, . | 


e. f | 
By 9 Ed. 4. fo. 31. A Sheriff can not make a Deputy to 


He may. 


| tate Security upon a Supplicavit z though, to take the Party, 


Mr. Webb, contra, for the Defendant. 


Firſt. A High Conflable is included in the Mutiny-Act: 
The Words are, ** Conſtable, Tything-man, Head- bo- 
*« rough, or other Officer.“ | 


Secondly, He may make a Deputy for this Purpoſe. 
 Firſt—He argued from the AR itſelf, 


Lord Mans rigLp—Surely, it is impoſſible to maintain 
„that a High Conſtable is not within the AQ,” | 


Mr. Webb—Proceeded to the 


Second Point—He may appoint a Deputy upon this parti- 
cular Occaſion. | | | | 


3 Bulftr. 77. Phelps v. Winchcomb. 3 Keb. zog. 1 Siderf. 
350. are Caſes of landing Deputies : And Lord Hale adopts 
all the DoQrine laid down in the Caſe of Phelps v. Winch- 


comb. 


6 


Taking Security is a Judicial AQ. 


The Counſel for the Plaintiff, in Reply, confined them- 
ſelves now to the ſecond Queſtion. | x 


This is a permanent, _— general Deputy, as to all 
Ads of this Kind: Not a Deputy pro ed vice. | 


Lambard ſuppoſes the Caſe of Phelps v. Winchcomb to have 
proceeded rather upon Toleration, than upon Law. | 


In this Inſtance, the Duty is Judicial: And the Appeal 


proves That this was the Idea of the Law.” 


If a Man be bound by Tenure, to execute the Office of 
Conſtable, and appoint a Subſtitute, that Subſtitute himſelf 


An 


„ 


— 
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An under-Sheriff cannot execute a Writ of Partition. 


Lord Maxs FIE UD All theſe Niceties were never 
thought of by thoſe Perſons who have for many Years 
drawn the Mutiny-AQs. They are not drawn by 
Gentlemen of the Profeſſion of the Law. And the 

| 5 Nature of the Thing, as well as the Intention of the 

—_ . | Legiſlature, requires that People ſhould not be ohe 

| to Actions for honeſtly executing them. 


8 
1 Theſe Acts are intended to guard the Civil Authority 
| f againſt the Military. 

| The AQ now under Conſideration certainly 3 A 
High Conſtable : And He may appoint a Deputy to this par- 
1 | ticular miniſterial Act. This is a miniſterial Act: And a 
11 Conſtable may appoint a Deputy to do miniſterial Acts. 


Iͤt is taking the Definition 700 3 to ſay © That Every 
Act where the Judgment is at all exerciſed, is 9 
Act: A Judicial Act is 3 to be done pendente lite 
(of ſome Sort or other.) 


D - 


This Conſtruction is the moſt convenient, and agrecab 
to the Rule of Law in Caſes of appointing Deputies. 


— —— 2 
— . — 
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Mr. wor De n1soN concurred if Opinion with bie 


Lordſh | g 
So alſo did Mr. Juſtice Fosr ER. And 


— — 
— 


— 
— — 
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— * 


Mr. Juſtice WIL Mor continued of the ſame dre He 
was at the Time of the Trial. 


He ſaid, He would only now add, that he had looked " 
good deal into the Nature of the Office of High Conſtable ; 
and that he found it to be much more ancient than the 

tien Ed. 4. 
| Per Cur.” unanimouſly— 


1 RuLE DISCHARGED. 


d. ; 2 | | - 
Nen. 161. Rex verſus George Scott and Edward Hams, 


HIS was an Indictment for a Riot - and conſiſted of 
two Counts only ; there being no Count added, for 
an a Aﬀavlt. 1 8 

The 
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Phe Firſt Count charged That George Scott, Lewis Dela- 
Vox, Samuel Auſtin, Edward Hams, Walter Bray, and 
John Chaplin, with Force and Arms, at, &c. in the Street 


and Common Highway there, called the Strand, unlawfully, 
4 Ws violently, and routeuſiy did aſſemble and gather themſelves 
<4 together, to diſturb the Peace of our ſaid Lord the King; 
he and ſo being then and there aſſembled and gathered toge- 
Ie ther, they the ſaid G. 8. I. D. S. A. E. Il. Ii. B. and F.C. 


then and there unlawfully, riotouſiy and routoufly did follow 
and walk after One Felix Sarrant, Gentleman, then and there 
paſſing along the Strand aforeſaid, and then and there being 


in the Peace of God and of our ſaid Lord the King, from 

f and out of the Strand aforeſaid, unto the Dwelling-houſe 

4 of Him the ſaid F. S. ſituate in Blue-Croſs- Street in the Pariſh 
. and County aforeſaid, inſulting, abuſing, menacing, and 


hollowing after Him the ſaid F. S. whereby the faid F. S. 
was then and there put in great Peril and Danger of loſing 
his Life; and other Wrongs to the ſaid F. S. then and there 
unlawfully, riotoufly and goutou/ly did Ac. c. # 


The Second Count charged That George Scott, Leauis De- 
lavoux, and Edward Hams, with Force and Arms, at, Cc. in 
the ſaid Street and Highway there, called Blue-Croſs-Street, 
near the Dwelling-houſe of the ſaid F. S. there ſituate, un- 
lawfully, r:9zou/ly, and routoufly did aſſemble and gather them- 
ſelves together, to diſturb thePeace of our ſaid Lord the King 
(He the ſaid F. S. then being in the ſame Houſe and in the 
Peace of God and our ſaid Lord the King ;) and fo being 
then and there aſſembled and gathered together, they the 
ſaid G. S. L. D. and E. H. did then and there unlawfully, ris- 
touſly, and routouſly make, and cauſe and procure to be made, 
J a large Fire in the Street and Highway aforeſaid ; and in 

the ſame Fire then and there unlawfully, riotouſis, and rou- 
| touſly did burn, and cauſe to be burnt Him the ſaid Felix 
. Sarrant in Effigy; And they the ſaid G, S. IL. D. and E. H. 
then and there unlawfully, iotoſ and routoufly did remain 
and continue in the Streer and Highway aforetaid, near the 
Fire aforeſaid, for a long Time (to wit, for the Space of two 
Hours and upwards,) hollowing, ſhouting, firing Guns, 
Squibs, and Fireworks, and miſbehaving themſelves; And 
other Wrongs to the ſaid F. S. then and there unlawfully, 
riotoufly and routouſly did, &c c. 


| Mr. Merton had (on Saturday the zoth of May lat) moved 
11 Arreſt of Judgment: For that on two of the Defen- 


d 24s watt 


dants had been convicted; The * Reft having been acquitted, * The Fact 
Whereas Three Perſons, at the leaſt, are neceſſary io con- was, that 2 
ſtitute a Riot: And as this is an Indictment for a Riot, and died, 2 were 


only Two are found guilty, there can be ng Judgment given 
_ agaioſt them, ; | 
IT And 
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al 


And to prove That if ſeveral Perſons be indicted for a 
Riot; and two only found guilty, and the Others All ac- 
„ mquitted, Judgment ſhall be arreſted, becauſe a Riot can 
not be committed by two Perſons only ;” He cited Popham 
202. Harriſon v. Errington (the ſecond Error aſſigned:) 
Alſo Rex v. Sudbury, Heapes, and Others, 1 Ld. Raym, 484. 
2 Salk. 593. and 12 Med. 262. All S. C. in Point. And if 
another Offence be added, in the ſame Count, it does not 
vary the Caſe : So is Rex v. Colſon et al'. 3 Mod. 72. | 


Mr. Norton and Mr. Stow now ſhewed Cauſe, on Behalf of 
Sarrant (a Quack DoQor) the Proſecutor, why Judgment 
againſt the Defendants ſhould not be æreſted. | 


It has been objected “ that it being an Indictment for a 
*© Riot, and no other Count laid, Three Perſons at leaſt ought 
to ha ve been found guilty ; Or elle, it can be no Riot.“ 


But where the Indictment is that the Defendants cum 


„ multis aliis committed a Riot,” there Two only may be 


found guilty ; and Judgment ſhall be againſt them. 1 Sir J. S. 
195. Rex v. Kinner/ley and Moore. And ſo Holt held in the 


| Caſe of Rex v. Sudbury et al', Theſe Two, with Others 


(Six in all,) are here charged ; and Two of the Others are 
dead, without having been either convicted or acquitted. 


Mr. Mor ton, contra, for the Defendant. In the Caſe cited 
from Sir J. S. 196. (Rex v. Sudbury, Heapes, et al :) it is 
ſuppoſed ** That the Defendants rogether with other Perſons 
* unknown, ©* were guilty.” But in the preſent Caſe it does 
not appear that any Others were guilty, beſides theſe Two; 
For here is no Finding as to the two dead Perſons. 


Lord MANSTIEZILD— Six were indicted : Two of them 
are acquitted: Two are dead, untried. The Jury 
have found theſe two to be guilty of a RIOT: Con- 
ſequently it muſt have been together with thoſe Two 
who have never been tried; as it could not otherwiſe 
have been a RIOT. 


Per Cur”. 


RUuLE DISCHARGED; 


The End of Michaelmas Term 1961. 2G. 3. 


Hilary 


Hilary Term 


2 Geo. 3. B. R. 1762. 


Rex verſus Baker et al. Saturd. 23 
: Jan. 1762. | 


O' Wedneſday roth of June 1761, Mr. Norton moved 


I for a ManDamvus to be directed to the ſurviving 
3 Truſtees under a Deed of Releaſe made by one Charles Vin- 
pon to Jobn Enty a Diſſenting Miniſter at Plymouth, and other 
2 Truſtees, ſ=ttling a then new-built Meeting-Houſe, Garden, 
E c. upon the ſaid Truſtees, in Truſt (amongſt other Things) 
| «© To ſuffer the Meeting- Houſe to be for the public Worſhip 
Y «© of God by ſuch -Congregation of Proteſtant Diſſenters 
X *© commonly called Preſbyterians, as ſhould fit under and 
XZ *« attend the Miniſtry of the ſaid Mr, Jobn Eng or ſuch other 
1 *« Preſbyterian Minifter or Miniſters as ſhould in his and 
* their Room ſucceſſively, in all Times then coming, be by 
«© the Members in Fellowſhip of the ſaid or ſuch like Congre- 
«« gation or Congregations, regularly and fairly choſen and 
„% appointed to be the Miniſter, Preacher or Paſtor, to preach 
in the ſaid Meeting ;” requiring them to admit Chriftopher 
Mends to the Uſe of the PuL»y1T thereof, as Paſtor, Miniſ- 
ter or Preacher there; He the ſaid Chrifopher Mends being 
duly elected thereto. | 


» 
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He produced an Affidavit of the Facts, and of Mr. Mends's | 
Election; and of a Demand and Refuſal of the Uſe of the 8 
Meeting-Houſe; and cited the ® Cale of Rex v. Bloore, P. x6 = wy 
and Tr. 1760, which was a Mandamus to reſtore William 1046. 3 i 
Langley to the Office of Cyrate of a Chapel: and the Rule i 
was made abſolute upon this Principle, That where there 4 
is a temporal Right, this Court will aſſiſt by Mandamus.” * bi 


Lord MANvSFIE LD took this Opporturity of declaring, 

That the Court had thought of that Caſe of the Cu- : 
4 rate of the Chapel of Calton, ſince the Determination i 
9 of it, as well as before: And they were thoroughly # 
3 8 | | ſatished 
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On Monday, 23 November 1761, Mr. Thurlow and Mr. 


as they thought their Strength lay in throwing Obſtacles in 


againſt making the Rule abſolute for a Mandamus ; and 


— 


ſatisfied with the Grounds and Principles upon which 1 
that Mandamus was granted. 1 


Where there is a Right to execute an Office, perform a 
Service, or exerciſe a F ranchiſe; (more eſpecially, if it be 
in a Matter of public Concern, or attended with Profit ;) and 
a Perſon is kept out of Poſſeſſion, or diſpoſſeſſed of fuch 
Right, and has no other Specific legal Remedy; This Court 
ought to aſſiſt by a Mandamus ; upon Reaſons of Juſtice, as 
the Writ exprefſes—** Nos A. B. debitam et feſtinam Fuſtitioam 
in hac parte fieri volentes, ut eft juſtum; and upon Reaſons 
of public Policy, to preſerve Peace, Order and good Go- 
vernment. 85 


The interpoſing this Writ where there is no other Specific 
RME Dv, is greatly for the Benefit of the Subject and the 
Advancement of Juſtice. The ſpeedy Deciſion of the Queſ- 
tion, in that Caſe which has been mentioned, by an imme- 
diate Trial in a feigned Iſſue, ſhews it. F. 


This Caſe is not indeed quite the ſame as that was : But 
ſtill it is reaſonable to grant a Rule to ſhew Cauſe. | 


Dunning ſhewed Cauſe againſt the Mandamus. 


a, 


They controverted, by Affidavits, the Election of Mends, 
and endeavoured to ſupport the Election of Mr. Hanmer, 
whom the Truſtees had put into Poſſeſſion. | 


The Majority of the Congregation ſeemed to be on the 
Side of Mends : The Truſtees eſpouſed Hanmer, and meant 
to maintain Him with a high Hand. | 


There was no Colour for the Election of Hanmer : And 
that of Mends was liable to Objections. | : 


This Conteſt had raiſed great Animoſity, Spirit and Ob- 
ſtinacy; eſpecially in thoſe who were for Hanmer And 


the Way of any (more eſpecially a ſpeedy) Redreſs, as Hanmer 
was upholden and maintained in Poſſeſſion by the Truſtees, ; 
Their Counſel, with great Earneſtneſs and Ability, argued 


contended that it could not be to admit, where Another 
was in Poſſeſhon. 
A Mandamus to admit goes no further, (chey ſaid) than to 
give a LEGAL Foſſeſhon where otherwiſe the Party would be 
: | | without 
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without Remedy. And to prove the Diſtinction between a 
Mandamus to admit, and a Mandamus to reflore to a former 
Poſſeſſion.— They cited the Caſe of Rex v. Dean and Chap- 
ter of Dublin, 1 Sir FJ. S. p. 538. per Pratt. © A Manda- 
* mus to admit is only to give a legal, not an actual Poſſeſ- 
& ſion: Though in a Mandamus to reſtore, the Court will 
«« go further,” | \ 


” 


But here, another Perſon (Mr. Hanmer) is in Poſſeſſion - 
And Mr. Mends never has been ſo. Here is 0 LE 6 aL Kight - 
And this Court can not take Notice of TRUSTS, fo as to give 
Relief, upon an equitable Title only ; nor is this Gentleman 
the Cefluy qui Truſt. But, at moſt, bis Title is only equitable. 


Lord Mansris LL pA Mandamus is a prerogative Writ ; 
to the Aid of which the Subject is intitled, upon a proper 
Caſe previouſly ſhewn, to the Satisfaction of the Court. The 
original Nature of the Writ, and the End for which it was 
framed, direct upon what Occaſions it ſhould be uſed. It 
was introduced, to prevent Diſorder from a Failure of Juſ- 
tice and Defe@ of Police. Therefore it ought to be uſed 
upon all Occaſions where the Law has eſtabliſhed no Speci- 


fic Remedy, and where, in Juſtice and good Government, 


there ought to be One. * 


Within the laſt Century, it has been liberally interpoſed 
for the Benefit of the Subject and Advancement of Juſtice. 


The Value of the Matter, or the Degree of its Importance 
to the public Police, is not ſcrupulouſly weighed. If there 
be a Right, and no other Specific Remedy, This ſhould not 
be denied, | | 


Writs of Mandamus have been granted, to admit Led urers, 
Clerks, Sextons, and. Scavengers, &c. to reftore ang Alder- 
man to Precedency, an Attorney to Practice in an inferior 


Court Sc. 


Since the Act of Toleration, it ought to be extended to 
protect an endowed Paſtor of Proteſtant Diſſenters; from 
Analogy and the Reaſon of the Thing. | 


The Right itſelf being recent, there can be no dire an- 


cient Precedent : But every Caſe of a Lecturer, Preacher, 
Schoolmaſter, Curate, Chaplain, is in Point. | 


The Dz ev is the Foundation or Endowment of the Paſtor- 
ſhip. The Form of the Inſtrument is neceſſarily by rn 
Truſt : For the Meeting-houſe, and the Land upon which it 

FART I,Yor HE D itands, 
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ſtands could not be limited to Enty and his Succeſſors. Many U 
LeQurefhips, and other Offices are endowed by Truſt- Deeds, 


The Right to the Function is the Sub/fance, and draws after 
it every Thing elſe as appurtenant thereto, The Power of 


the Truftees is merely in the Nature of an Authority to ad- 

mit. The Uſe of the Meeting-houſe and Pulpit, in this Caſe, 
follows, by neceſſary Conſequence, the Right to the Function 
of Minifter, Preacher, or Paſtor ; as much as the Inſgnia do | 
the Office of a Mayor ; or the Cuſtody of the Books, that of | 


a Town-Clerk. 


Mr. Juſtice WIL x 0 T—lt has been granted in the Caſe of 
Scavengers. It is a prerogative Writ, and ſhall be granted | 


to ampliate Juſtice, and to preſerve a Right; where there 
is no ſpecific legal Remedy; where no Aſſize will lie. 


| 4 
Mr. Juſtice Fos ER Here is a legal Right. Their Mini- 


ſters are tolerated and allowed Their Right is eftabliſhed 1 


therefore as a dgal Right, and as much as any other legal 
Right. 


N. B. This The Cour propoſed an [ſue to try © Whether Mr. Han- 


Mr. Hanmer mer was or was not duely eledded; as the cheapeſt and 
was in Poſ- beſt Way to put it in. | 


ſeſſion, _ 
laimed | 
be Addy N It was then adjourned to the firſt Day of this preſent Hilary 


lected tothe Term, in order That the Parties might give an Anſwer, 
RE _ « Whether they would agree to this ſue ;” or Whether 
ohio, they would agree to proceed to a new Eledion: And the 

2 Parties themſelves to be conſulted, and make their Election. 


hut afterwards, (on Tueſday 24th Nowember 1761,) Lord 
MaNsFEEL D propoſed and made an Alteration in the Rule 
to be drawn up in this Caſe ; Which Alteration He judged 

to be neceſſary, as Mr. Hanmer Himſelf was no Party to 
this Litigation about the Mandamus. 


He therefore directed it to be drawn up to the following 
Effect, (and indeed gave the very Words:) vis. 


It is ordered, That the firſt Day of next Term be given to 


Fentecoſt Burker, Richard Dunning, Philip Cockey, and Elias 


Lang, to ſhew Cauſe why a Writ of Mandamus ſhould not 
iſſue, directed to them, requiring them to admit Chri/topher 


Mends to the Ule of the Pulpit in a certain Meeting-houſe 


appointed for the religious Worſhip of Proteſtant Diſſenters 
commonly called Preſbyterians, in Plymauth in the County 

of Devon, as Paſtor, Miniſter, or Preacher there, And it 

: is further ordered, That they the ſaid Pentecoſt Barker, 
. | Richard 


IF 
ER 
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Richard Dunning, Philip Cockey, and Elias Lang, do at the 
ſame Time acquaint this Court,“ Whether they inſiſt upon 
* the Validity of the Election of John Hanmer ;” And if not, 
«© Whether they are willing to proceed to a new Election of 
«© a Miniſter, Paſtor, or Preacher there ;” The Proſecutor 
of this Rule having declared his Conſent ©* To wave his 
« Claim in order to a new Election.“ And it is further or- 
dered, That Notice of this Rule be given to the ſaid Fehr 
Hanmer ; to the Intent that He may be heard, as He ſhall be 


adviſed ; And that he may acquaint this Court“ Whether 


He infiſts upon the Validity of his Election,“ and! Whe- 
* ther He is willing to have it tried in a feigned Iſſue.“ 


Mr. TyuuxLow and Mr. Dux NIN G now gave an An- 
ſwer, by Direction of their Clients, That Fentecoſt Barker, 
& Richard Dunning, Philip Cockey, and Elias Lung, do in ſiſt 
% upon the Validity of the Election of John Hanmer ; and 
« that they are not willing to proceed to a new Election, 
„c. And that the ſaid John Hanmer does inſiſt upon the 
Validity of his Election, and is not willing to have it tried 
in a feigned Iſſue.“ | 


After which, Mr. TyuuzxLow and Mr. Dun winG were 
heard again, in general; and argued ftrenuouſly againſt 
granting a Mandamus. They knew, the Election of Hanmer 
could not be ſupported upon a Trial. The Election of 
Mends ſeemed liable to ObjeQion as irregular. But, if the 
Matter was proper for a Mandamus, they were aware that in 
Caſe Neither was elected, the Court would iſſue a Mandamus 


to proceed to an Election:“ In which Caſe, the Majority 


of the Congregation were inclined to Mends. The Truſtees 
therefore obſtinately perſiſted in oppoſing a Mandamus and 
refuſing a Trial. 5 


Lord MANSTIELD—Every Reaſon concurs here, for 
granting a Mandamus. We have conſidered the Matter fully: 
And we are all clearly for granting it. I have made a Col- 
lection of Caſes on this Subject, ſince the laſt Argument: 
But I have it not here, at preſent, 


Here is a Fun#ion, with Emoluments: and no ſpecific legal 
Remedy. The Right depends upon Election; which intereſts 
all the Voters. The Queſtion is of a Nature to inflame 
Mens Paſſions, The Refuſal to try the Election in a feigned 
Iſſue, or proceed to a new Election, proves a determined 
Purpoſe of Violence. Should the Court deny this Remedy, 
the Congregation may be tempted to reſiſt Violence by 
Force: A Diſpute ©* Mh ſhall preach Chriſtian Charity,” may 


raiſe implacable Feuds and Animofities ; in Breach of the 
| D 2 public 
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public Peace, to the Reproach of Government, and the Scan- 
dal of Religion. To deny this Writ, would be putting Pro- 
teſtant Diſſenters anditheir Religious Worſhip out of the Pro- 

tection of the Law, This Caſe is intitled to that Protection; 
and can not have it in, any other Mode, than by granting 
this Writ. | 


The Defendants have refuſed either to go to a new Elec- 
Lion, or to try it in a feigned Iſſue. | 


We were all of Opinion, when a Trial was propoſed to 
them, That a Mandamus ought to iſſue, in Caſe of Refuſal. 
Their Anſwer ought to be put into the Rule, as prefatory to 
it: And I do this, with a View that their Refuſal may be au- 
thentically given in Evidence to the Jury, upon a Trial. 


Many Caſes have gone as far as this, or farther. 


Mr. Juſtice Dex1sown, Mr. Juſtice FosTE x, and Mr. 
Juſtice WIL MOT, All declared Themſelves of the ſame 
Opinion. 


THE Cour ordered a Mandamus to Iſſue. | 
V. Poft. Fa. 28th April, 1763. 


2 


mes Rex verſus Heydon, and four Others. 
* Air. Nor- CK IR“ FreETCHtR Nor Ton ſhewed Cauſe, on Behalf 
ton was this of the Proſecutor, why the Proceedings upon this joint 
Dayknight- Information ſhould not be. ſtayed, with Coſts to be paid by 
ed andmade the Proſecutor; for that Five ſeparate Rules for One or 


Solicitor $i 
General. more Informations againſt each Defendant” are conſelidated 


into this One joint Information, without any Rule for ſuch a 


joint Information againſt A of them. 


Mr. Serjeant Nares, contra, inſiſted that by the Practice 


this can not be dine ; nor does the preſent Rule juſtify it, 


Mr. Ar Hor E (Secondary) being aſked, concurred with 


Mr. Serjeant Mares, That there was no Authority 
by any Rule, or by the Practice, for filing this one 
** joint Information agaiaft al the Defendants,” 


Sir Fletcher Norton replied, That if the Offence be joint, 
there may be a joint Information. 
| Lord 
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Lord MAN SFTIEILD- But the Queſtion is, Whether it can 
be done upon theſe ſeveral and diſtirct Rules, which were 
taken upon the Motion of ſeveral different Gentlemen, Who 
only applied for One or more Informations againſt each De- 
fendant, but without any general Motion for a joint Infor- 


mation againſt them All. 


Sir Fletcher Norton—lt muſt be allowed, I agree, that 
One Man's Guilt is not the Guilt of Another : But this Caſe 
is a joint Ad of Bribery, upon which We can con vict All of 
them; but yet the Evidence may not be ſufficient to convict 
the Individuals ſeparately, 3 | ; 


Mr. Juſtice W1L Mor was not ſatisfied of that; and ſeem- 
ed to doubt Whether the ſame Evidence which would be 
ſufficient to convict All jointly, would not be ſufficient to con- 
vict Each one alone ſeparately. 


Lord ManSFIELD ſaid He was clear That this, fein? In- 
formation againſt All, was wrong, upon theſe ſeparate and 
diftint Rules for One or more againſt Each; and that the 
preſent Rule muſt be made abſolute. 


Rull made abſolute, for ſtaying the Pro- 
ceedings upon this joint Information. 


2 


Church-wardens of St. Saviour's Southwark verſus Tue. 26 


Smith. 


HIS was an Action of Covenant againſt the 4fignee of 
a Term. 1 


The Declaration ſet forth, that by Indenture dated the 
23d of January 1702, the then Church-wardens demiſed 
the Premiſſes to one Fames Richards, for Sixty 'Years and 
Three- quarters from the Date of the Indenture; That 
Jon Richards covenanted to repair, and to pay the Rent, 

c ; and alſo covenanted to pull down the Houſes that 


ſtood on the Eat Front of the Premiſſes, and to Build 


Ne w Houſes thereupon, WIr HI ſeven Years; That James 
Richards entered on the 23d of January 1702, and aſſigned 


to the Defendant Richard Smith ; and that the Premiſſes 


were ruinous. 
| The 


Jan, 1762. 
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Performance of the Thing covenanted to be done, yet that 


nant does not run with the Land. 
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The Firſt Breach was aſſigned, in not repairing: The 
Defendant pleads that the Ptemiſſes were not ruinous, 
&c.” And upon this Plea, Iſſue was joined: ſo that it is, 
at preſent, out ofthe Caſe. N N 


The ſecond Breach (upon which the Queſtion ariſes) was 
aſſigned, in not pulling down the Old Houſes, and building 
New Ones, vis. That James Richards, the original Lei- 
«© ſee, did not do it before the Aſſignment; nor has the 
*© Defendant, the Aſſignee, ſince the Aſſignment.“ 


The Defendant pleads 4:9 non, Cc; for that © the Eſ- 
<< tate did not come to him by Aſſignment, till AFTER the 
„ Expiration of the ſeven Years.” The Plaintiff demurs : 
And the Defendant joins in Demurrer. | 


The only Queſtion was, Whether the Ass1GNnteE be 
„ anſwerable for the Breach incurred BerorE the Affe n- 
cc ment. : ; ; ' 


Mr. Mo Rx Tou, for thePlaintiffs, argued ©* That He was.” 
He faid, that as the Thing was 1 be done ur on THE Lano, 
the Covenant would run with the Land and bind the Aſſig- 
nee: Though, He admitted, it would be otherwiſe, if the 
Thing covenanted to be done was collateral to the Land. 
And he would have had it ſuppoſed that the preſent Caſe 
was within both the firſt and ſecond Reſolutions in Spencer's 
Caſe 5 Co. 16. and agreeable to the Caſes in Cro. Elis. 457» 


552, 553- Moore 159, and 1 Jones 223. 
And though here is a limited reſtricted Time fixed for the 


makes no Difference, He ſaid as to the Aſſignee : For the 
Reſtriction is collateral to the Covenant; and is rather pre- 


judicial than advantageous to the Reverſioner, as it is the 
better for Him, the later it is done. 1 | | 


But THE Co URT were very clearly of Opinion againſt 
Him ; without hearing Mr, Yates, who was for the Defend- 
9 s f rs ts re Bn ao het 


Lord Mans FIE Lp ſaid, the fingle Queſtion was, Whe- 
„% ther an Aſfgnee is liable for a Breach which He never 
„% committed. And it is certain ** That He is vor.“ This 
Breach was committed before his Time: And this Cove- 


Mr. 
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Mr. Juſtice DE Nis ON“ and Mr. Juſtice WI LMO rf con- Mr. J. Fo- 


curred ; and obſerved that it was ſo ſettled in the Cale of F ſter was ab- 
Greſcot v. Green. F123 3. B. R. 1 Salk. 199. Leſſee co- 1 * Hol 


«© yenanted for him and his Aſſigns, to rebuild and finith a ; 
«© Houſe within ſuch a Time: After that Time, He afſign- 
« ed; The Houſe not being built and finiſhed, Fer Holt 
Chief Juſtice. This Covenant hall not bind the Aſſignee ; 
«© becaule it was broker before the Aſſignment : Aliter it bro- 
, ken after; as if the Leilee had aſſigned before the Time 
«6 expired,” | | 


Jopou Nr for the DRyEN DAN T. 


Stephenſon, Gent. verſus Hill 


HIS was an Action brought upon the Statute of 2 E. 6. 
c. 13. for the Payment of Tithes of Corn and Grain. 


TheDefendant pleaded the General Iſſue,. Nil debet: 
And the Cauſe came on to be tried before Mr. Juſtice Ba- 
thurſt, at Appleby Aſſizes, 14th Auguſt 1760. 


Upon the Trial, it appeared That the Lands whereon the 
Corn mentioned in the Declaration grew, were and immemo- 
rially had been Cus rOMARY LAN DS, Parcel of the e 
Morland, in the County of Weſt moreland and holden of the 
Lord thereof for the Time being. 


It alſo appeared That the ſaid Manor of Morland, and the 
appropriate Rectory of St. Michael, Appleby, were Parcel of the 
Poſſeſſions of the PRIORY of Wetherall, in the County of 
Cumberland, which was one of the larger diſſolved Monaſteries, 
and was veſted in the Crown, by Virtue of the Stat. 31 H 8. 
c. 13: And that the Pr1or of the ſaid Priory at the Time 
of the Diſſolution avas and had been Time immemorially ſeized 
of theſaidManoxr with the Appurtenances, in his Demeſne as 
of Fee, in Ri oH r of his PRtoryY ; and alſoof the ayy Rr 6- 
PRIATE RECTORx, of St. Michael, Appleby, and the Tithes 


there. | 


7 5 


( 

It alſo appeared That the ſaid Manor and Appropriate Rec- 
tory being ſo veſted in the Crown, the ſame was in due Man- 
ner GRANTED TO THE DEAN anDCHAPTER of the 
Holy and Undivided Trinity of Carliſie in Tee; and that 
They are flill ſeized thereof in Fee, in Right of their Church; 
And that the preſent Defendant was the Cs rOMARY TE 
NANT and Occupier of the ſaid Lands whereon the = 

orn 
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* Corn grew, during the Time in the Declaration mentioned; 
* : and HELD the ſame of the ſaid DEAN anD CHAPTER, as _ 
| | of their ſaid Manor of Morland. Eo, Z 
| | That the Plaintiff is Farmer of the Corn and Grain Tithes 

6 | growing and ariſing within the Territories of Bondgate, | 
=_— - within the Pariſh of St. Michael, Appleby, aforeſaid : And + 
ll! the Lands whereon the Corn grew, lie in the Territories 
1 and Pariſh aforeſaid, 

| E It appeared That No Tithes had E VE R been yielded or paid 
3 for or in ReſpeC of the ſaid Lands. 


It alſo appeared That AL L the Or HE R Cuflomary Tenants 
of the ſaid Manor AID Tithe. | 


It appeared alſo, That this was the onLy Cuſtomary 
Tenant belonging to the ſaid Manor, which was wiTHIN 
the ſaid Pariſh of St. Michael, 


Whereupon a Verdict was found for the Plaintiff, ſubject 
to the Opinion of the Court of King's Bench upon the follow- 
ing Queſtion — | 


Whether the Defendant could, in this Caſe, ſet up any 
© PaxESCRIPTION Which would, by Virtue of the Stax, 
* of 31 H. 8. exempt Him from the Payment of Tithe.” 


Mr. Aſpinall (who argued for the Plaintiff, on Tueſday 24th 
November laſt) made two Queſtions of it, vix. 


Firſt, Whether the Tenant can ſet up any Preſcription at 


il all, to exempt him from the Payment of Tithes: 
i : | 1 
1 Secondly, Whether the Fafts here ſtated are a ſufficient © 
i Foundation for an Exemption ; even ſuppoſing that he might 
it} ſet One up. | = 
il The Second Point, He ſaid, might be taken firſt. | $ 
The Fact ſtated, ©* That no Tithes have ever been paid,” F 
is no Exemption, of itſelf : It is no Preſcription of Exemp- *'* 
tion. It is enly Evidence It might have ariſen from Unity 
of Poſſeſſion, or other Cauſes. | Y 


pr 09s 


SF 0 =. 


It would beno Foundation for a Decree in Equity, if it 
had been actually found by a Verdict“ That they have ne- 
yer been paid.“ 5 


* 


Lord 


r 
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Lord MA NSFIE ILD The Queſtion between you muſt * 
Dp be Whether they can, in Point of Law, preſcribe 
E/ | „in non Decimando For if they can, * Non- 
hes payment is good Evidence of it, upon any Foot of 
ie, Diſcharge. \ : 
nN d WE: ; 
ies Mr. As v1 NALL==By Law, He can not. For he muſt pre- 
ſcribe either in his own Name, or in the Name of the Lord 
77 of the Manor, But TT | 
ad © , 
Firſt, As the Defendant is a Layman, He can not preſcribe 
in non Decimando, in his own Name. Ty 
ts 


Secondly, Neither can he preſcribe in the Name of the 
Lord of the Manor. He muſt preſcribe now, as if it ſtill was 
at the Time of the Diſſolution. 


A Lord can only preſcribe as the Lands have been holden 
by his Farmers and Tenants at Will. 


Theſe are ſtated to be Copybold Lands, Parcel of the Ma- 
nor of Morland, holden of the Lord of the Manor; noT ſay- 
ing at the Will of the Lord.“ 


Therefore they are CusT OMARY FR E E Holds. 
Now a Lord can not preſcribe for his Cuflomary FREE 


holders ; though He may preſcribe for his Tenants and Far- 
mers of Copyhold holden at WILL. | 


F Theſe Lands in the North are Cuſtomary Freeholds, and 
paſs by Feoffment and Livery, and are not holden ad Volunta- 
tem Domini, Therefore they are not like Copyholds: As ap- 
pears by Carthew 432. Gale v. Noble=(Trial at Bar in EjeQ- 
ment for Lands Parcel of the Manor of Corſham in Wilts. 


The Expreſſion . Parce! of the Manor” only imports 
That they lie within the Manor.” 


The Court will favour the better Eſtate. Therefore tak- | 
* ing it to be a Cuffomary Freehold, the Lord could not pre- | 
iſcribe in non Decimando, in any Manner whatloever. 


He can not preſcribe as by the Cufiom of the Manor: For 
the Cuſtom of the Manor, in general, is tated to be quite 
contrary, | i 


————— ů —— addi, dirt 
x 


The 
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ov. 2 Danv. many Books, but moſt at large in Cro. Elix. 784. * will be 4 : 


— 


The Caſe of the Biſhop of Mincheſter, Crouch v. Friar, in 


Abr. 610. urged againft me. But ſuppoſing that to be Law, yet the Lord 


P. 3, 7. 
Vele. 2. 


Moore 618. 


of the Manor did not preſcribe againſt Himſelf as appropriate 
Rector. He was 8 a Stipulation might 
be preſumed: Whereas here, the Dean and Chapter have 
had both the Manor and the Tithes, in themſelves. And that 
was a Preſcription for Copyholders; And the Cuſtom was pri- 
or to the Parochial Right of Tithes ; which firſt commenc- 
ed by the Council of Lateran, in the Time of King Tohn. 


Nor can He be exempted by Unity of Poſſeſſion. Unity 
of Poſſeſſion is a diſtin Thing from Preſcription. 


Beſides, here he can not rely upon Unity of Poſſeſſion; 


becauſe it has been in other Hands from Time immemorial. © 


And Copyholders at Will can not be exempted by Pre- 
ſcription. | 


Mr. Clayton, for the Defend 88 Tithes have been ever 
paid for theſe Lands, from 31 H. 8. And after this Length 


of Time, a legal Exemption will be preſumed. | 


+ Crouch v. 
Fryar is cit- 
ed there, 


This was a great Abbey, that came to the Crown by the 
Stat. of H. 8. And the Manor was in the Prior, in Right of 
his Priory. Theſe Lands were therefore diſcharged from 
Payment of Tithes, at that Time: And their Diſcharges 
from Tithes are preſerved to the Crown and to their Grantees 
and Aſſignees, by 31 l. 8. in the ſame Manner and to the 
fame Extent as when they were in their Hands. 


SPIRITUAL Perſons may preſcribe in non Decimand - 
And ſo may their Farmers and Tenants; and even their Co- 
pyholder of Inheritance. 1 Ro. Abr. 653. pl. 2, 3, 4, 5. 
2 Co. 44. Biſhop of Winche/ler's Caſe. Cro. Eliz. 216, 475, 
511, 512, 704, 784. Moore 219. Branch's Caſe. Yelw. 2. 
Croucher v. Fryar. Ney F 132. Anonymous. And Cuſto- 
mary Eſtates of Inheritance may be diſcharged in the fame 
Way ; For the Freehold is in the Lord, | 


Theſe Cuſtomary Eſtates in the North are not Freeholds; but 


Copybolds, and in the Nature of Tenancies at Will. They 


never paſs by Feoffment, but by Grant; and often by Grant 
and Admittance But an Alienee can not maintain an Eject- 
ment, till Admittance; for the Eſtate does not paſs to Him, 
25 it does to the Heir by Deſcent. 


Though 


\ 


4 "BY by 
8 


y . 
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Though many other Parts of this Eſtate have paid Tithe, 
yet there may be a Preſcription for a Diſcharge for Far! A 


9 Preſcription may be for a fingle Part, alone, But this is the 
ght only Tenement that lies in this particular Pariſh. 
= As to the Unity of Poſſe ſſron—Suppoſin git liable to a Doubt, 


yet you nay preſcribe, That the Prior held it diſcharged 
„ Time immemorially :” Priddle v. Napper, 11 Co. 14. And 
the Caſe of Wrigbt v. Gerrard and Hilderſham agrees That 
an Unity and a perfect Diſcharge may ſtand together? 
and cites 11 Co. 14. as truly ſaying fo. 2 Keb. 459. * Engliſh * This was 


* v. Jobns. That a Unity of Poſſeſſion, and a perfect Diſcharge 3 beg 
from Tithes, may ſtand together, can not be diſputed. Reaſon * 
2 | the Unity. 
by Here, None have ever been paid. Therefore the Court But it was 
: will preſume a legal Diſcharge. adjourned, 
5 This is a Unity, Time out of Mind; which is a ſuflicient 
Diſcharge, after ſo long a Time. 
4 The Prior was /#ized both of the ReQory and of the Land. 
It was not neceſſary to be in actual Poſſeſſion of the Lands. 
Hob. 306. Wright v. Gerrard and Hilderſham. 11 Co. 14. 
| Priddle and Napper's Caſe. 2 Co. 48. The Archbiſhop of 
f Canterbury's Caſe. | | 
Theſe Cuftomary Tenures are net Freeholds : The Timber, 
the Mines, are in the Lord. Therefore it is the common 
Caſe of Copyholders Which has been determined over and 
over; particularly in Cro. Eliz. 784, in the Cate of Crouch 
v. Fryar. | | 4 
It is enough, if we are diſcharged in any Manner. q 
Mr. Aſpinall, in Reply It ſhall not be preſumed “ That q 
'©* Tithes are not payable,” becauſe they have not been paid. | 
The Caſe I mentioned is a Preſcription for the Biſhop + But it i 
Himfelf, his Farmers, and Tenants at Will. ar {1 
ro greed, that 
in every Ma- 


Theſe Cuſtomary Eftates are not Copyholds: The Freehold nor, there is 
is in the Tenant, 1 Salk. 305. Crouther v. Oldfield, They either an 


| | Admittance 
paſs by the Deed t, not by the Admittance. or aLicence, 


; : : and every 
Here was no Unity ef Poſſeſſion in the Prior, of the Rectory Thing is in 
and of the Lands. Moore 528. Benſon v. Trott. Moore 219, the Lord, 
| Branch's Caſe, Cro. Elis. 704. Crouch's Cale. that Cuſtom 
b E e | | has not tak» 4 
8 en out of | 
A | | a Here Him. 
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Here, the Tithes ariſe, upon leaſing out the Lands. The 
Unity ceaſes, when the Prior ceaſes to hold both Lands and 
Rectory together. | | 


Either by Preſcription or by Unity, the Lands ought to be 
charged. | 


Uherius Concilium. 


Tuis Cavs t now ftanding in the Paper for further Ar- 


gument=-Mr, Solicitor General (Sir Fletcher Norton,) who 


was for the Plaintiff, ſaid that the particular Cuſtoms of the 
Manor (which had been inquired after, in the Courle of the 
former Argument) were not yet ſent up. 


Lord Mans IE 1 p—What ſignify the Cuſtoms ? Clearly, 
the Freehold is in the Logo. . 1 


Sir Fletcher Norton acknowledged that He had a great 
Difficulty to get over ; it being ſtated in the Caſe itſelf, 
« That this was the only Cuſtomary Tenant belonging to 
* the Manor, which was within this Pariſh.” 


Lord MAxsTIELD and Mr. Juſtice DE NvIs ox ſaid It 


was a ſettled Point, That the Freehold is in the Lo Rx D.“ 
And Lord Mansfield added, that this is rather fronger than 
the Caſe of Copyholds ; For Copyholders had acquired a 
permanent Eſtate in their Lands, before theſe Perſons had 
done ſo. , 


„Mr. Juſtice Per“ Cur” —Let the Poftea be delivered to the Defendant, 


Fofter was | in order for a JUDGMENT of Nonsvuir, 
not preſent. | | | 


Fenton verſus Emblers, Executor of May. 


1 was a Special Caſe, reſerved at Mi prius at the 


Aſſizes at Abingdon, 


It was an Action upon the Caſe upon Aſumpfit, againſt 
Emblers, as Repreſentative of one May deceaſed. \ 


The Declaration contained Six Counts : And upon the firſt 
four Counts, there was a Verdict for the Plaintiff; and for 
the Defendant, on the Sixth. The only Doubt was upon 
the fifth Count: Which fifth Count was That the 
« faid William May, in Con/ideration that the ſaid 1 

f 66 the 
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6 (the Plaintiff) would be and become the Houſe- dec per and 
« Servant of the ſaid William, and take upon Herſelf the 
„Care and Management of his Family, c; and perform 
« the ſame as long as it ſhould pleaſe the ſaid William and 
Sarah; undertook and promiſed to pay Wages to the ſaid 
& Sarah at and after the Rate of fix Pounds for one Tear; 


% and ALSO BY HIS LAST WILL anD TESTAMENT 70 


give and bequeath to the ſaid Sarah a Legacy or Annuity 
f 161. by the Year, to be paid and payable to her yearly 
© and every Year from the Day of the Deceaſe of the ſaid 
„William for and during the Term of her natural Life; 
„And that She the ſaid Sarah, confiding in the ſaid Pro- 
„ miſe, entered into his Service, and became his Houſe- 
„ keeper, c. and continued fo for three Years and fifty- 
nine Days: But that He the ſaid William bad not per- 


*« formed his ſaid Agreement, and did not leave her ſuch 


Legacy or Annuity, &c.” | 


It was ſtated in the Caſe, that it appeared upen the Evi- 
dence, that there was ſuch an Agreement between the ſaid 
William May and the Plaintiff ; but that it was by PAROL, 
and vor in Writing. | 


- That the Plaintiff, in Performance of her Part of the 
ſaid Agreement, did enter into the Teſtator's Service, as 
_ Houſe-keeper, c; and continued in ſuch Service till the 
Teſtator's Deceaſe. | | 


That the Teſtator did not give her by laſt Will or otherwiſe, 
the faid Annuity of 16/. per Annum, or any other Annuity. 


A Verdi& was found for the Plaintiff on the fifth Count, 


for 220l. ſubject to the Opinion of the Court; Firſt, Whe- 
ther the Evidence was ſufficient to maintain the Action upon 
it: Secondly, Whether the Agreement. therein ſet forth 
ought not to have been in Writing. | | 


Mr. Hall, for the Defendant, objeted—Firſt, that this 
Ewidence is not ſufficient to prove the Special Agreement 
laid in the fifth Count; which ought to be proved preciſely. 
He ſaid, there was a material Variance between the Caſe laid 
in the Declaration, and the Caſe proved, For the Caſe laid in 
this fifth Count in the Declaration is not a Hiring for a Year; 
becauſe either Party was at Liberty to put an End to the 
Contract: But the Caſe proved is a general Hiring ; which, 
in Conſtruction of Law, is a Hiring for a Year. 


Secondly, That by the Statute of Frauds, (29 C. 2. e. 3. 
F. 4) this Agreement, as it was not to be performed withir 
| CES _atear, 


N 
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a Year, ought to have been reduced into WAIT ING. The 


Statute ſays, ** No Action ſhall be brought whereby to 


* charge any Executor or Adminiſtrator, upon any Agree- 
* ment that is not to be performed wir HIN the Space of one 
« Year from the making thereof; unleſs the Agreement up- 
© on which ſuch Action ſhall be brought, or ſome Memo- 
* randum or Note thereof ſhall be in WRITING, and ſigned 
* by the Party to be charged therewith, or ſome other 
* Perſon thereunto by him lawfully authorized.“ 


This is a Promiſe of a Legacy, by an Inſtrument'revocable 


at Pleaſure. It would be extremely inconvenient to eſtabliſh. 


Promiſes of this Kind not reduced into Writing. The pre- 
ſent Agreement could not be performed, on May's Part, 
within a Tear: For a whole Year from his Death was to 
elapſe, before the Annuity or any Part of it would become 
payable. | 5 5 


He cited 1 Ld. Raym. 316. Smith v. Weftall : and relied 
on a Caſe of Reynolds v. Spencer Cowper, in Scarc. in 1726. 
Finer, Tit. Contract and Agreement, . 524. F. 47. (which 


Caſe He ſaid He had ordered to be ſearched, and found it 


to be fo ;) where the Rule laid down is“ That a Paro/ 
* Promiſe, to be performed upon a Contingency which may 


or may not happen within a Year after the Making, is 


«© w04, Within the Statute of Frauds.” 


Mr. Stowe, contre, for the Plaintiſf, inſiſted Firſt, That 
the Evidence does ſupport the Declaration; And that the 


Fact is preciſely proved. 


Secondly, That it was not neceſſary that this Agreement 
ſhould be reduced into Writing. The Action is brought for 
May's not having done what He ought to have done in his 
Life-time - So that it might and ſhould have been done avith- 
in the Year. This Confdutarion is ſufficient at Common Law, 
to raiſe a Promiſe. The Statute of Frauds does not affect this 
Caſe. Mr. Hall's Doctrine would overturn all the Caſes upon 


verbal general Contracts of Matrimony, where the Defen- 


dant did not actually promiſe © to marry within the Year.” 


He cited two Caſes in Point: vis. 1 Salk. 280. Anony- 
mous. P. 5 W. & M. C. B. and the Caſe of the Promiſe to 


pay 20). on Marriage, mentioned in 1 Ld. Raym. 316, 317. 


Smith v. W, e/tall. 


Mr. Hall, in his Reply, —Obſerved that this is a Method 


ol binding the Aſſets, without making a Will, 


Lord 
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Lord Ma xSsFIE LD There is only that Caſe in the Ex- 
chequer, in 1726, that can make the leaſt Doubt. By 
the other Caſes, it ſeems ſettled. | 


There is Nothing in the Objection about his leaving it by 
Bis Will : For there is Nothing te/famentary in a Promiſe 
4 to leave at his Death.” 


The Caſe in 1726, in the Excheguer, can not be rightly 
repreſented to Us: For, as it is repreſented, One of the two 
Reſolutions, vis. that upon the Statute of Limitations, is 
wrong to the laft Degree, and obvioufly ſo to every Body. It 
is repreſented to have been there reſolved © That the Statute 
bars eventual Rights, from the Time of the Promiſe made, 
„(after the fix Years are elapſed :” Whereas no one can 
doubt but that the Bar only takes Place from the Time when 
the. Right accrued, and not from the Time of making the 


Promiſe. 7 


Mr. Juſtice De NIS -The Statute of Frauds plainly 
means an Agreement NoT to be performed within the Space 
of a Year, and expreſsly and ſpecifically ſo agreed. A Co x- 
TINGENCY is not within it; nor any Caſe that depends upon 
Contingency. It does not extend to Caſes where the Thing 
only Mi a be performed within the Year: And the Act can 


not be extended further than the Words of it. Skinner 35 3.* This Caſe | 


| Peter v. Compton, proves the Diſtinction of a Contingency, had been 
as I have ſtated it, as fully and clearly as poſſible. It was an mentioned 
Action upon the Caſe upon an Agreement, in which the De- e 
fendant promiſed, for One Guinea, ** to give the Plaintiff ſo and it ſeems 
„many at the Day of his Marriage.” The Queſtion was, to me to be 
« If ſuch Agreement ought to bein WRITIX G:“ For the the verycaſe 
Marriage did not happen within a Year. The Chief Juſtice pag 8 
(Hor r, before whom it was tried) adviſed with All the diſcuſſed by 
Judges, and by the greater Opinion (for there was Diverſity La. Ch. J. 
of Opinion, and His own was e contra) Where the Agree- Holt, in the 
© ment is to be performed upon a Contingent, and it does caſeof Smith 
& not appear within the Agreement, that it is to be performed 3 a+ 
*« AFTER the Year, there a Note in Writing is vor ne- . : 
„ ceſſary; for the Contingent MicnrT happen within the | 
«« Year: But where it appears by the whole Tenor of the 

«« Agreement, that it 1s to be performed after the Year, 


„there a Note 15 neceſſary; otherwiſe, Nor.“ 


+ Mr. Juſtice WIL MO r concurred ; and agreed with +Mr.].Fof- 
the Reaſon of the Caſe in Sa/k. 280. That by Poſ- ter was ab- 
« ſibility, the Ship -zight have returned within the ſent. 
« Year; though by Accident it happened that it did 
„not: And the Clauſe in the Statute only extends 
"20 
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© to ſuch Promiſes, where, by the expreſs Appoint- 
ment of the Party, the Thing is vor to be per- 
formed within a Year.” | | 


— Wm 27. 0017 PW eee 
Ll 


| | Lord MansrieLp—As to the Variance, there is Nothing 
| | in that Objection. 


| Let the Hſtea be delivered tothe Plaintiff, 


| , Appleton verſus Smith. 
| * Queſtion was, Whether the Plaintiff ſhould 


have FULL Cofts, or no more Cofts than Damages; 
upon the following Caſe,” | | 


| | This was an Action of Treſpaſs Vi et Armis, for breaking 
4 and entering the Plaintiff's Davelling-houſe ; and there max- 
ing &4 great Noiſe and Aﬀray and Diſturbance, and continuing 
it for two Hours, and Un T1L the Plaintiff and his Father, 
Richard Appleton, the Elder, and one Chriflopher Athins 
were compelled and obliged to give, and did give the Defen- 
dant their Promiſſory Note for 61. 17s. payable to Him the 
ſaid Defendant. The Jury found for the Plaintiff; and gave 
Him @ Guinea Damages. 5 . 


Mr. Serjeant Nares inſiſted, on Behalf of the Defendant, 
That the Plaintiff could, in this Caſe, have no more Coffs 
than Damages. 1 . 


x For that, by the Statute of 22 C23 Car. 2. c. 9. ult. 
if : In all Actions of Treſpaſs, Aſſault, and Battery, and other 
„ perſonal Actions, wherein the Judge, at the Trial of the 
ö „Cauſe, ſhall not certify upon the Back of the Record 
© that an Aſſault and Battery was ſufficiently proved, or 
| that the Freehold or Title was chiefly in Queſtion ; and 
j ([the Damages found are under 4os, the Plaintiff ſhall re- 
| cover no more Coſts than Damages.” | 
N 


| This is a general Action of Treſpaſs And there is no Cer- 
| tificate from the Judge. | | | 


22 


The Circumſtance of © continuing the Noiſe and Diſturb- 


1 | *« ance wunti/theſe three Perſons gave their Note for 6/, 17s.” 
| is only Aggravation. | . 


cc There 
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There are two Caſes in Point : viz; Blunt v. Mither in C. B. 
1 Sir J. S. 645. (called Blunt v. Miller in Gilbert's Caſes in 
Scace. 197.) and Boiture v. Woolrick, in 1 Ld. Raym. 566. 


The Caſe of Sin ſtead v. Lyddall. 1 Salk, 408. is alſo a 
Caſe ſimilar to the preſent. It was an Action of Treſpaſs 
and falſe Impriſonment for ſuch a Time, and quouſque he 
paid 1159. It was holden ** That the Quouſgue was not the 
Cauſe of Action; but the Impriſonment : The 2uouſgue 
« was only matter of Aggravation 


And there was a late Caſe of * Howard v. Parr, from Staf- * Or Ford 
fordſbire, which was an Action by,a School-maſter, for diſ- v. Parr. 
turbing him in the Poſſeſſion of his Houſe, and continuing 
ſuch Diſturbance, &c - The Verdict was for leſs than 4os. 

And there was no Certificate: And the Plaintiff could have 


1 


no more Coſts than Damages. | 
Mr. Serjeant Davy argued contra, for the Plaintiff, | 


The Queſtion in this Caſe is Whether the FxeenoLD 

t could come in Queſtion- For if it could not, then the 
Judge could not certify. And the ſettled Conſtruction is, 
« That this Statute is reſtrained to thoſe Caſes in which the 


Judge can certify.“ N 


Where the Damage is conſequential, under a Per quod,” , 
It is indeed only Aggravation. The Caſes cited againſt me 
are, all of them, ſuch Caſes of Aggravation, by reaſon of 


conſequential Damages. | 


Where there is an 7 Aſportavit, the Title can never come + It was fo 
in Queſtion ; nor in Actions of mere Aſſault and Battery. For ſettled in 


this Statute of 22, 23 C. 2. c. 9. F. ult. doth not extend to = vg of 
mith v. 


all Treſpaſſes, but only to ſuch Treſpaſſes quare Clauſum Clarks. Þ 
fregit, in which the Freehold of the Land may probably come , a. B. R. 
in Queſtion. And ſo it is determined expreſsly, in 3 Mod. 39. 
Barnes v. Edgard; and in Smith v. Batterton, there cited, 
| (and reported in Raym. 487. and Sir T. Jones 232.) and in 
Thompſon v. Berry, in C. B. reported in 1 Sir J. S. 551. All = 
the Caſes apply to this General Rule. Fl 


Lord Ma nsritLDÞ—THis Caſe depends upon the Words, 13 
« And UNTIL the Plaintiff, Ic. were compelled, Ofc.” 1 
Which Words are barely an Aggravation of the Defendant's 11 
continuing in the Houſe; and Nothing more. | Wa 


ft UE ones: On 1 
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2 
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On the firſt Words, (vix. Breaking and entering the 
« Houſe,” the Freehold might have come in Queſtion. 


Mr. Juſtice Dez w1s Ox concurred, © That they are only 
«© Words of Aggravation ; which need not even be anſwered 
TEL %%% CES 5 
ee, ee Tre * Covxr directed the Maſter to tax the Coſts 
"+ Laan at A Gvinea ONLY. | 
| r See this Subject relating to the Recovery of full Coſts, 
| N or the not obtaining any more Cofts than Damages, very clear- 
| ly explained by Lord Chief Baron Gilbert, in delivering the 
Opinion of the Court of Exchequer, in the Caſe of Reeves v. 
| Butler, H. 12 C. 1. Where he compares and interprets the 
| ſeveral Statutes upon which Caſes of this Kind depend; and 
| vindicates the Reafoning and Reſolutions of the Judges upon 
| 22, 23 C. 2. c. 9.4, ult, Amongſt the modern Refolutions 
| which he mentions, he reports the Cafe of Blunt v. Miller (as 
5 he calls the Defendant) in the very ſame Words with Sir John 
| Strange; excepting a groſs Miſ-print of decreed,” inſtead 
of denied, and a Year's Antedate of the Time, (M. 11 
| G. 1.) Gilbert's Equity Caſes, 195 to 200. 45 | 


| 7 
: Sr 3 * Ky ; : 7 bs 
| 1 — Ingle verſus Wordſworth, et al. 


In Replevin. 


\ NE of the Defendants having been acquitted by Ver- 

1 4 dict (on a Plea of Non cepit,”) and there being no 

Certificate of the Judge © that there was a reaſonable Cauſe 

for making him a Defendant ;” Mr. Norton moved, on his 

Behalf, upon Saturday 23 May 1761, that the Plaintiff in 

Reple vin might ſhew Cauſe why the Maſter ſhould not tax 

the Defendant's Cofts (purſuant to 8, 9 W. z. c. 11. For 

ie the better preventing frivolous and vexatious Suits,”) As 

if a Verdict had been given againſt the Plaintiff, and all the 

Fu. Sect. 1. Defendant's acquittedF. All the other Defendants had avow- 

| ed: And Iſſue was taken upon a Right of Common, which 
was found for the Plaintiff in, Replevin, vis. ©* That he had | 
Right of Common. 5 

The Maſter had a Doubt whether the Action of Ry Lx- 

vi was ithin the Statute of 8, 9 W. 3. c. 11.5. 1. which 

. _. ſpecifically names only Actions of Treſpaſs, Aſſault, Falſe 

Impri ſunment, and Efectione firme. : 


Wedneſday 
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Wedneſday 10 uns 1761, Mr. Clayton ſhewed Cauſe, and 


inſiſted, on Behalf of the Plaintiff in Replevin, That this 


<« Defendant was not intitled to any Colts.” 


RTI EVI is not within the Act of 8, 91. 3.6.11. And 


it is clear, that Before that Act, a Plaintiff ſhould no pay | 


Coſts to a Defendant who was acquitted ; provided he 
ceeded againſt any one of the: Defendants in the Action. 


uc 


There are no direct Inflances indeed in RxyLE IN, deter- 
mined ſince the Statute : But there are in fmilar Caſes ; as 
Trover and Nuſance. And the Act 'ought to be conſtrued 
Atrictly, being a penal Law. 


The Caſe of Marriner v. Barvet (or Barawick) P. 1 G. 2. 


was in Trover. It was there holden that a Defendant who 


was acquitted was not intitled to his coſts; becauſe not with- 


in the Words of the Act: And Coſts were there conſidered 
as a Penalty. | | 2 


In the Caſe of Dib ben v. Cook et al'. M. 8 G. 2. B. R. for 


a Muſance, it was holden that the Act only extended to Treſ- 


paſſes Vi et Arnis. 


In 1 Salk. 104 D'na Regina v. Danvers et al'. On an 
Information, one Deſendant, being acquitted, prayed Coſts, 


on the Equiiy of this Act, but was denied. 


Mr. Norton, contra, in ſupport of his Rule, contended 


that the acquitted Defendant was intitled to his, Cofts, The 
Act of 8, 9 V. z. c. 11. is a Remedial Law; and no other- 
wiſe penal than as it gives Coſts: And ſo the Title ſpeaks 
it; An Act for the better preventing frivolous and vexati- 
*« ous Suits.” And this is certainly frivolous and vexatious, 
in the Opinion of both Judge and Jury: For the One has 


not certified That there was a reaſonable Cauſe to make 


him a Defendant ;” The Other has acquitted him. 


A Replevin is within both the Letter and the Spirit of 
this Law. It is properly within the Word TRESPHASS:“ 


And the Act uſes the Word ** Plaint, with a particular 


View to this Species of Treſpaſs." And it is within the 
Spirit of the Starute, certainly; becauſe otherwiſe, the 


- Plaintiff in Replevin might add twenty or thirty De- 


fendants, for the Sake of haraſſing and vexing them fri- 
volouſſy. 5 9 
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He acknowledged the Caſe of Dibben v. Cooke to have 

been as ſtated, except as to this Law being treated as a penal 

Law; which Lord Hardwicke (as Mr. Juſtice DE MIS ON 

Lord Hard- confirmed) then * declared it was not: But he ſaid, Ic was 


wicke's Ex- determined upon 00 narrow Principles. 

preſſion ap- | 

pears by my own Notes to have been as 8 And though in my « own Mind I 
« am not ſatisfied that Cofts are in the Nature of a Penalty; (For they ſeem to me 
« rather in the Nature of a Satisfaction ;) yet F think we are not authorized to de - 
«« termine contrary to the Courſe of all theſe former Reſolutions,” He ſaid this upon 
citing the Caſe of Coan v. Bewvics, for the Rule there laid down «that Statutes con - 
« cerning Coſts are to be conſtrued firily :” And he adopted the Principle the Court 


went upon; though he could not come into the Reaſon they there gave for it. 


However, that was not an Action of ReyLrevin: And 
there is no Determination of this Sort, ina Caſe of Re yLe- 
vin; which ſeems to be within the very Word Plaint.”* 


Mr. Clayton ſaid he had forgot to mention a very material 
Caſe, in which it was determined that the Avowant in Re- 
plevin can not have his Coſts, upon Error brought by the 
Plaintiff 1n Replevin and Judgment affirmed, It is in Carthew 
179. Coan v. Bowles. The Ground of the Reſolution is, 
« That he is not 4vithin the LETTER of the Acts; and the 
„Principle there laid down was, that theſe Acts are to be 
taken /tridly, and ver extended beyond the Letter, be- 
** cauſe Coſts are in the Nature of a PEN L Tv.“ 


Lord Mansris Ino Reaſon had been given, the Au- 
thority might have had more Wan King to be ſure, the 
* is a FALSE one. 


Tn E C URT 3 Time to AR Phe of 1— N 


And now, Lord Mans IE Ip delivered their Opinion. 


We have thought of this Caſe. We had a ſtrong Bias to 
have given the Defendant his Coſts, if it had been poſſible; 
Becauſe it is agreeable to natural Juſtice, that he ſhould re- 
ceive.them, if there was no reaſonable Cauſe for making 
him a Defendant. | 


"But the Matter is oo fully fle to be » now gone into, 


upon Reaſons at large. 


The Statute ſpeaks generally of Actions of TRESYASS; 
and does not particularly ſpecify any Actions of Treſpaſs 
that are not Treſpaſſes guare Vi et Armis, But this is a Caſe 

of ReyLEvin;g which can not have that Latitude of 
Conſtruction put upon it, which Mr. Worton has contended 
for, conſiſtent with the fettled Caſes, 


N 


et 


* 


—_ — ——— 
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It has been ſo ſettled and eſtabliſned, That this Act and 
„ all Acts that give Cofts, are to be conſtrued s RIC TL.“ 


The Caſe of * Dibben v. Cooke is not fo fully reported in Sir ® V 2 Sir 
Jobn Strange's, as it really paſſed. Lord Hardwicke gaye the J. S. 1005, 
ſolemn Judgment of the Court; and declared it to be then $000. 
fettled ©* that all the Statutes relating to Coſts are and ought 
to be conſtrued frifly, and according to the Letter.” 

And he declared that Actions of Treſpaſs upon the Caſe 
© could not be conſtrued to be within this Act of Parliament.” 
And he gave Reaſons for it ; and added, that upon Inquiry 
into the Practice of the Common Pleas, it appeared that the 
Word Treſpaſs was there taken only to relate to Treſpaſſes 
Vi et Arnis. And Treſpaſs upon the Caſe is nearer to Treſ- 
paſs Vi et Armis, than REYLE VII is ; which differs, in many 
Things, from a mere Action of Treſpaſs. 


There is another Authority, very ſtrong ; which is on the 
Writ of Error, in the Exchequer-Chamber, on 27 E7iz.c. 8. 
It is in 2 Ro. Rep. 434. (Farnell Plaintiff, in ſecond Delive- 
rance) which determines a Replevin not to be an Action of 
Treſpaſs within that AQ: and that therefore a Writ of 
Error would not lie in the Exchequer-Chamber, upon a 
Judgment jn Replevin in B, R. | 


The Argument in the Caſe of Dibben v. Cooke was That 
Actions of Treſpaſs upon the Caſe had been holden to be 
„Within the Proviſo of the Statute of LiwiTaTIONSs; 
* though as much excluded there as they are here, by ſo 
many other Actions being ſpecified in that + Clauſe (even #V. 15. 1. 
Actions on the Caſe for Words) and this omitted.” c. 16. S ulte 


But that Proviſo is td be conſtrued liberally : This Statute 
is to be taken ftridly. | 


I confider this as a Point fo fully ſettled, as not to be got 
over, upon any Reaſoning af large. | 2 


THEREFORE the RULE muſt be DISC HARG ESD. 


Sone verſus Aſhton, 8 Jan. 1762. 


'F HIS was an Actionof Debt, for 1607. brought againſt 
the Marſhal of the King's Bench, on the Land-Tax AQ 
of 33 G. 2. for acting as a Commi ſſioner of the Land- Tax for 
the County of Surry, without being properly qualified. 
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Upon ** Nil debet“ pleaded, and Iſſue joined thereon, the 
Cauſe went to Trial, before Lord Chief Juftice Willes, at 
the Summer Aſſizes 1761, for the County of Surry : When 
a Verdict was, by Conſent of both Parties, given for the 
Plaintiff for 50%. but ſubject to the Opinion of the Court 

"IND ‚ c EIT or, het 
That the Defendant, claiming a Dualification As Ma r- 
SHAL of the King's Bench, bad ated as a Commiſſioner of the 
Land Tax for the County of Surry, on the 21ſt of Auguſt 1760, 
being the Time laid in the firſt Count of the Declaration. 


That the 105007. mentioned in an Act of Parliament made 
in the 27th Year of the late King George the Second, intitled 
An Act for re- veſting in the Crown the Power of appoint- 
ing the Marſhal of the Mar ſbalſea in the Court of King's 
** Bench, &c.” had been paid to the Mortgagees, and the 
priſon rebuilt, in Purſuance of the Act. 8 


That 7900. a Vear, part of the Profits of the Office, of 
Marſhal of the King's Bench Priſon, ariſe from letting Rooms 
in the (aid Priſon, + £58 


That the Marſhal has, as belonging to his Office, a Houſe 

to live in, with a Garden and a Piece of Land belonging 
thereunto, and two Houſes for his Officers to live in; rebuilt 
alſo according to the Directions of the ſaid AR of Parliament, 


That in the Year 1759, he was aſſſſed to the Land-Tax in 
the County of Surry, as follows; i. For the Priſon of the 
** King's Bench, Houſe, Lands, Garden, and Common Side, 
«© 300/; For his Office and Perquifites, as Marſhal, 2001,” 
in all 5o0o/: Which Aſſeſſment was, on an Appeal; reduced to 
3ool ; wiz. © For the Priſon of the King's Bench, Priſon- 
*© houſe, Land, Garden, and Common Side, 2501; For the 


* 


ice and Ferguiſues, as Marſhal, 50. ; 


That the Defendant inſiſted on uo other Qualification, 
ſave what aroſe to him as aforeſaid. DINERS, > 
Tur QuesT10N ſubmitted to the Court was“ Whe- 


*© ther the Defendant is /iable to the Penalty demanded in the 
% firſt Count in the Declaration.“ 4 7 


Mr. Coxe, for the Plaintiff, endeavoured to ſhew that the 
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Tax. For the Qualification required by the Land-Tax Act 


muſt ariſe out of Laxps and TENEMENITS, not out of 
Offices or Perquifites. The Words of the Act are plainly con- 
ned to Lands and Tenements : The Expreſſions of Leaſe- 
« hold, Copy-hold, Ground-Rents, &c. are not applicable to 
OrFices or PER QUISITES. | 


And the Free-hold of the Priſon, Houſe, Lands, Garden, 


and Common-fide, is in the CRown : They are the Crown's 
Property. The Marſhal has no FREE-HO L b in the Priſon, 
Houſe, Lands, Garden, Cc; though he has indeed. a qua- 
lified Free-hold in his Orr1ce. es Te 


To prove that the Free-hold of the Priſon, Houſe, Lands, 
„% Garden, (fc. is in the Crown,“ he relied upon the Sta- 
tute of 27 C. 2. c. 17. which recites that of 8, 9 . z. c. 27. 
and (by its ſecond Clauſe) xE-vesTs the Priſon and the 
Site thereof, and the Ground and Appurtenances thereunto 
belonging, and the Power of granting the Cuſtody of the 
ſaid Priſon and the Office of Marſhal, in the CROWN, for 
ever, unalienably. And he has only à gualified Free-hold 
even in his OrFIcE. | . 


The ſame AQ (5. 5) appoints the Defendant Mr. Aſpton, 
Marſhal, /o long as he ſhall behave bimſelf well in his ſaid 
Office: And (F. 8.) makes him removeab/e by Rule or Order 
of this Court, for Miſbehaviour or Neglect of Duty, And 
he ſtands only taxed at gol. for the Orr1ce, excluſive of 
the Priſon, Houſe, Lands, Garden, and Common Side, 


Mr. Lee, contra, for the Defendant, ſaid, The Caſe itſelf 
was ſo plain, that no Argument could make it plainer. That 
the Words © Leaſe-holds, Copy-holds, Ground-Rents, &c.” 
are to be applied to the ſubject matters of them re/pefively, 
though not jointly. That the Or Ic E is granted to the De- 
fendant; and the Priſon, Houſe, Lands, Garden, and Com- 
mon Side, are annexed and incidental and naturally and ne- 
ceſſarily belonging to it, and paſs with it as being ſo incidental 
to the Office. That Or rIcEs are Qualifications within this 
Act; And that it is admitted That the Defendant has a 


% qualified Free-hold in this Office ; which is“ ſufficient.” 


Mr. Coxe replied, That his Free-hold is confined to the (relating to 
the Chief 


Or ric: He has no Freehold in the Priſon, &c. or in any 
Lands or Tenements. OO 


Lord Mans F 1EL D—lIsnot his Office aTenement? And 
he has a qualified Free- hold in it. He is qualified, both with- 


in the Words, and within the Intention of the Statute. Is not 
2 | the 


V. 4 Inft; 
117. c. 12. 


Baron's Of- 
fice.) 
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Feb. 1762. 


N. B. 


the Maſter of the Rolls qualified, for the Houſes which be- 
long to him in the Right of his Office? 1 know, that the 
Matter of St, Catharine's has ſat in Parliament, under the 
Qualification of his Office, | 


Per Cum. (Mr. Juſtice Fofter abſent,) 


| Let the Poſtea be delivered to the Defendant. 


Fair-claim, ex dimiſſ' Fowler et al. v. Sham-title. 
In EjeAment. 


PON Monday 23d of November 1761, Mr. Aſburſt, 
[ ) ſupported by Mr. Serjeant Nares, Mr. Norton, and Mr. 
Morton, moved (on Behalf of the Plaintiff,) to diſcharge a 
Rule, whereby it was ordered, That Granwille Earl Gower 
and Thomas Gifford, Eſq ; Landlords of the Tenant in Poſ- 
ſeſſion of the Premiſſes in Queſtion, ſhould be joined and 
made Defendants with the ſaid Tenant, if he hall appear; 
And the ſaid Earl and Thomas deſiring that if the ſaid Tenant 
ſhall not appear, that they may appear for themſelves ; and 


. conſenting that, in ſuch Caſe, they will enter into the com- 


mon Rule to confeſs Leaſe, Entry, and Ouſter, in ſuch 
„Manner as theſaid Tenantought, in Caſe he had appeared; 
Leave is given to the ſaid Earl and Thomas, purſuant to the 
late Act of Parliament, the ſaid Tenant ſhall not appear, 
to appear by themſelves ; and, upon their entering into ſuch 
common Rule, to become 3 in the Stead of the ca- 
ſual Ejector, and to defend their Title to the ſaid Premiſſes, 
auithout the ſaid Tenant. The Plaintiff, nevertheleſs, is at Li- 
berty to ſign Judgment againſt the caſual Ejector: But Exe- 


* There was CUtion thereon is ſtayed, until the Court ſhall further order *. 


a like Rule, 


whereby Sir Hugh Briggs and Lord Bradford (Lords of other Manors, who alſo claim- 


ed by Eſcheat,) were admitted Defendants exactly in the ſame Manner as Lord Gower 


and Mr, Giford were by this Rule, | 


Their Objection to the Rule was, © That Earl Gower and 
«« Mr, Gifſord had never been in Poſſeſſion :” (of which Fact 
they had Affidavit.) 


This Rule muſt thereof, as they ſaid, have been obtained 
by Surprize ; for that the AQ of Parliament of 11 E. 2. c. 
39. F. 13. was made for the Security of Landlords who had 
been in Poſſeſſion, and whoſe Tenants negleRed to give them 
Notice of Ejeaments. 

And 
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And they cited a * Caſe, a few Terms ago, where ſuch a * The Caſe 
Rule as this was made, to ſhew Cauſe,” only; and on u Doe on 
this ſame Cauſe being ſhewn, (viz. ©* That neither Party had = _—_ 
been in Poſſeſſion,” ) the ſaid Rule was diſcharged. So HERE . 
the Earl and Mr. Gifford claim by Esc HEAT, on the Death On the lat 
of Elizabeth Lewiſon; and the Plaintiffs claim as Heirs at Day of Hil. 
Law to her But neither have been in Poſſeſhon. Term 1761, 
upon theAf- 


fidavit of William Scariſbrick, the Conditional Rule was obtained on Mr. Yates's Mo- 
tion, „to make the ſaid William Scariſvrick, (who claimed the Premiſſes, as Purcha- 
4 ſer under the Heir at Law of Thomas Goore, who died ſeized in Fee,) a Defendant 
« with the Tenant, if he appeared; or without him, if he refuſed.” | | 
Upon the firſt of May, in Faſter Term following, Mr. Clayton obtained a Rule to 
ſhew Cauſe why the above Rule for making the ſaid Villiam Scariſprick Defendant” 


ſhould not be diſcharged, with Coſts. | 
Upon the 6th of Fune, in the ſubſequent Trinity Term, Cauſe was ſhewn : and upon 


hearing Counſel for both Parties, the ſaid Rule was diſcharged, but without Coſts. 
ames Goore claimed to be the true Heir at Law to Thomas Goore : But the Poſſeſſion 
had been in Leſſees under a Leaſe granted for Ninety-nine Years by Thomas; which Leaſe 


was recently expired, 


All the Tenants but one have attorned to the Leſſors of the 
Plaintiff: And that one Tenant did not appear. 


They cited as a Caſe in Point to prove“ that the Court 
* have no Juriſdiction to admit any Perſon to defend an 
Ejectment inſtead of the Tenant, except one who is in 
* ſome Degree of Poſſeſſion” — 2 Barnes, p. 28. of Appendix, 
M. 29G. 2. C. B. Roe, ex dimiſſ' Leak and Others, v. Doe. 


Trex CovkrT gave them a Ru LE to ſhew Cauſe. 


Upon Friday 27th of Nowember 1761, Mr. Harvey, Mr, 
Thurlow, Mr. Aſpinall, Mr. Madocks, and Mr. Stozve (on Be- 
half of Earl Goaver and Mr. Gifford) ſhewed Cauſe why the 
above-recited original Rule ſhould not be diſcharged : And 


they argued thus : | 


== 


The Leſſors of the Plaintiff claim as Heirs : We claim by 
Eſcheat of a Copyhold, pro defectu Hæredis; not for a Forfei- 
ture for Want of an Heir's Coming-in. Ir there be an Heir, 
we claim Nothing. We therefore only deſire to have the 
Cauſe tried. N 


A Lord of a Manor has ſuch a Seiin at Law of an eſcheated 
Coęybold, that the Occupier is his Tenant at Will, and the 
Lord may diſtrain for the Rent: And though perhaps the 
Occupier may not be liable tothe Penalty of the triple Rent, 
yet the Lord may avow upon him for the ſingle Rent, 


| The 
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The Lords by Eſcheat claim upon the ſame Foot as if they 


were Heirs to the deceaſed Tenant: And the Heir might be 
admitted to be made Defendant; though he had never re- 


ceided Rent. The Eſtate originally belonged to the Lords, and 
, moved from them, and reverts to them for Want of Heirs of 


the Tenant : And we are neither Strangers, nor collude with 
the Tenant. | 


The Statute of 11 C. 2. c. 19 F. 11, 12, 13. is to be ex- 
tended further than to thoſe Caſes only where the Rent has 
been actually received : It extends to Landlords de Jure, as 


well as to Landlords de Faco. A PROBABLE CAUSE of 


Claim is ſufficient to intitle the Landlord co be made Defen- 


dant: His real Title is to be tried hereafter, in the Cauſe. 


Brok the Statute, the Landlord had a Right, by Law, 
to be joined within the Tenant : And the Statute inforces 
this Right. And it muſt be conſtrued liberally, io prevent 
the Miſchief which occaſioned the Making of it. 


But the Plaintiffs come too late, in this Application. They 
have e/topped themſelves, by proceeding after our Rule: 
They have proceeded even ſo far as to the Nomination of a 
Special Jury : And then they gave Notice ** that they 
** ſhould not try the Cauſe.” So that they have acknow- 


ledged us as Ten an. 


The Caſe of Goore v. Roe or Scariſbrick was a Caſe where 
no Rent had been paid by any Body: And Scariſbrick had 
purchaſed a pretended Title. But the Lord of this Manor 
is Dominus Terre, and within the Words of the Act. 2 


As to the Caſe in Barnes 


Lord Mans r1ietLiD—l do not underſtand that Note. It 
puts the Refuſal of the Motion, upon Want of Juriſdiction, 
and a Caſe cited by Serjeant Davy. Whereas, in Ejedments, 
the Court can never want jquriſdiction to prevent the Plaintiff 
from recovering without a proper Trial. An Ejediment is 
the Creature of MWeſtminſter - Hall, introduced within Time 
of Memory; and moulded gradually into a Courſe of Prac- 
tice, by Rules of the Courts. The ſame Authority which 
brought it thus far, may certainly carry it to a higher Degree 
of Perfection, as experience happens to ſhew Inconveniencies 
or Defects. The AQ of 11 G. 2 was drawn and brought in 
by Sir John Strange The Proviſions therein, relative to Pro- 
ceedings in Ejectment, were either to enforce a right Prac- 
tice, or occaſioned by ſome Caſe contrary to the general 


Senſe of the Bar, which the Legiſlature virtually condemns 
| | „„ | as 


— Ges. 3. BR 
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as erroneous. And as to the Precedent cited from Stran. 

1241, it is a total Miſtaxe: There is not a Syllable in that 
Caſe, about a Mortgagee being refuſed to be admitted to 
defend as Landlord. | 


The Counſel for the Plaintiff (who had moved to diſcharge 
the preſent Rule) argued that theſe Potential Landlords can- 
not be within the Stat. 11G, 2. c. 19. For, ſuch” Land- 
lord muſt be a Landlord to whom the Tenant is obliged 10 
deliver the Declaration. ge 


The Act, they ſaid, was made to defend an adtual Poſſe tion, 
only; not to give one. Before the Act, no Man could have 
come and been admitted to defend with or inſtead of the 
Tenant ; nor have put himſelf in Poſſeſſion: And the Act 
only lets in the Landlord, to prevent the Tenant from giving 
up the Poſſeſſion. | 


The ſolid Conſtruction of this Act is, That there being 
< no Poſſeſſion, he could be no Landlord.” And the Caſe of 


* Goore v. Scariſbrick went upon this Principle; and was # vid. ante, 
fully argued and diſcuſſed. It was moved upon Affidavit of p. 1297, in 


Scari ſbrichs Claim; which was 2 Purchaſe from the Heir at Margine. 


Law of the Reverſioner: Another Perſon claimed to be Heir 


at Law. The Rule was diſcharged. No Rent had ever been 
paid under the Leaſe, in that Caſe : And the Court obſer- 
ved, that the Tenant would not have been liable to the Pe- 
5, nalty for not delivering the Declaration to him.” 


There is no Privity between the Lord by Eſcheat and the 
| Tenant. 1 „ % WOT 


There muſt have been Rent actually received (except in 
Caſes of Mortgagees aſter Forfeiture, or ſuch like:) But 
even an Heir, who has newer received Rent, can not be let in 
to be made Defendant, under this Act. 


As to any Proceedings ſubſequent to their Rule 


The Attorney for the Plaintiffs might not know of this 
Rule: For it was obtained only upon the laſt Day of the 
Term: And we could not reply ſooner, to get it diſcharged. 
Beſides, he only attended the Naming of the Forty- eight of 
the Special Jury. No Iſſue was joined: They never were 
accepted as Tenants,  ., 281 | | 


Moreover, we claim as Hein : Anda Lord claiming by 


Eſcheat is intitled to no Favour, where another claims as 


_ Hair, ; | 
SE = 


Lord | 
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Lord MA xNSTIELD-IIt is a Point of great Conſequence : 
And J am glad that it will be ſettled. 


An EjecTMENT is an ingenious Fifion, for the Trial 
of Titles to the Poſſeſſion of Land. | 


In Form it is a Trick between two, to diſpoſſeſs a third 


by a Sham Suit and Judgment. 


The Artifice would be criminal, unleſs the Court converted 
it into a fair Trial with the proper Party. 


The Control the Court have over the Judgment againſt 
the Caſual Ejector enables them to put any Terms upon the 
Plaintiff, which are . He was ſoon ordered to give Wo- 
tice to the Tenant in Poſſeſſion. When the Tenant in Poſſeſ- 
ſion aſked to be admitted Defendant, the Court was enabled 
to add ConDiTioONSs, and therefore obliged him to a/low 
the Fiction, and go to Trial upon the real Merits, 


It might happen, that the Tenant in Poſſeſſion was a 


mere Farmer at Will. He was bound to give Notice to his 
Lanalord. 


The ſame Reaſon, of a fair Trial with the proper Party, 


required the Landlord to be admitted Defendant ; with the 


Tenant if he was amicable ; or without him, if he, contrary 
to the Duty of his Relation, ſhould betray the Cauſe. 


There can be no Ground for admitting the Landlord to 
be a Co-Defendant, which does not hold to his defending 
alone in Cale the other abandons. | 


The Plaintiff ought not to recover by Colluſion with one, 
to the Prejudice of a third He ought not to recover without 
a Trial with the Perſon intereſted in the Queſtion, and affect. 
ed by the Judgment. 8 e LINE 


Every Point relative to the Proceeding in Ejectments is of 
Conſequence. Iam glad we have this Occaſion. 


There are two Matters to be conſidered ;— 


Firſt, Whether the Term Landlord” ought not, as to 
this Purpoſe, to extend to every Perſon whole Title is con- 
need to and conſiſtent with the Poſſeſſion of the Occupier, 
and diveſted or diſturbed by any Claim adverſe to ſuch Poſ- 
leſſion: As in the Caſe of Remainders or Reverſions ex- 

pectant 


* 


8 Hil. Term 2 Geo. 3. B. R. 


Io II. 


— 


not extend, as between two Perſons claiming to be Land- 
lords de jure, in Right of Repreſentation to a Landlord de 
ao ; ſo as to prevent either from recovering by Colluſion 
with the Occupier, without a fair Trial with the other. 


| Where a Perſon claims in Oppoſition to the Title of the Te- 
nant in Poſſeſſion, he can in 0 Light be conſidered as Land- 


Jord : And it would be unjuſt to the Tenant, to make him a 
Co-Defendant: Their ' Defences might claſh. Whereas, 


when there is a Privity between them, their Defence muſt 
be upon the ſame Bottom And letting-1n the Perſon behind, 
can only operate to prevent Treachery and Colluſion. 


It is no Anſwer, * That any Perſon affected by the Judg- 


ment may bring a new Ejectment:“ Becauſe there is a 


great Difference between being Plaintiff, or Defendant, in 


Ejectment. | 


TAE Cour did not, however, give any Opinion then, 
but took Time to conſider of it, till the ſecond Day of the 
preſent Hilary Term 1762: And ordered that Notice ſhould 
be given to the Tenant in Poſſeſon. 


On the ſaid ſecond Day of Hilary Term 1762, the Te- 
nant in Poſſeſſion, having been ſerved with Notice as above, 
did not appear by any Counſel. | 


Mr. Juſtice De is Ox propoſed to ſearch what was the 
Practice in the Court of Common Pleas, ſince the Act. 


Lord Mansrizttp—In the Caſe in this Court, which 
was Cited, the Tenant in Poſſeſſion oppoſed both. In that 
in C. B. the Tenant in Poſſeſſion had no Sort of Right. 


His Loxps HI propoſed to have the fundamental Prin- 
ciples conſidered; and old Caſes, prior to the Act of Parlia- 
ment, looked into; and declared that he had it at Heart, 
* to have the Practice upon Ejectments clearly ſettled, up- 
„ on large and liberal Grounds, for Advancement of the 
% Remedy.” + 01-2 


pectant upon particular Eſtates: Secondly, Whether it does 


The great ApvanTAGE of this fictitious Mode is, that. ks wats 
being under the “ Control of the Court, it may be ſo modell- 668. ; 


ed as to anſwer, in the beſt Manner, every End of Juſtice 
and Convenience. 


PUB Lic UriLIr y has adopted it in lieu of almoſt all 
Real Actions: Which were embarraſſed and entangled with 
6 | a a thouſand 


8 
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2. 12. 


+ F. 13. 


_ quired into. 


a thouſand Niceties. But, as there was Good and Bad in 
the Method of Real Actions, the Good ought to be grafted 
into EjeQments, in ſuch Manner. as to avoid the Bad. 
He added, It is worth conſidering, Upon what Princifles 
Landlords were admitted to be Co-Defendants, before the 
AQ of 11G, 2. And defired that every Body, that knew 
of any old Caſes prior to the AQ, would inform the Court 
of them. He mentioned a looſe Note in 12 Mod. 211. and 
the Caſe of Goodright v. Hart in 2 Sir F. S. 830. | 


Mr. Juſtice Dx x15 ox thought it had been conſid cr 
in C. B. | 5 eo 


Mr. Juſtice WIL mor thought the “ firſt Part of the Act 
was not introductory of a new Law: (For before the Act, a 
Landlord might be made Co-Defendant :) But that the + 
ſecond Part of it was introductory of a new Law. 


He propoſed to have the Point ſettled, and for that Pur- 
poſe, to have the Practice of che Court of Common Pleas in- 


—_ 2 


conſidered upon the Foot of Convenience and Expedience; 
and how it ſtood before. the Act of 11 G. 2. as well as to ar- 
gue it upon the Act: And alſo, What was the Definition of a 
Landlird, as it was underſtood when they were admitted as 


. 


Co-Defendants before the Act. Ht 950 


It was then Ordered to ſtand for further Argument on: 
Wedneſday, zd February 1762. 1 5 


Mr. Harvey then argued on Behalf of the Lord by Eſcheat. 
py Copyholder could never maintain a Real Action. 


But, for Leſſees, there were, in the Time of real Actions 
being in Uſe, two Sorts of this Kind of Action; wiz. by 
Writ of Ejectione firme, Vi et Armis; and by Writ of Quare 
ejecit infra Terminum : In the former of which, there was 
antiently only a Judgment for Damoges, the Term not being 
recovered : In the latter, the Judgment was for Recovery 
of the Term, as well as for Damages. | 


- But in 14 H. 7. in an Efectione firme, Vi et Arms, (the for- 


mer of the ſaid two Sorts of Action,) Judgment was given in 


B. R. 


1 
r 
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B. R. To recover the Term, as well as Damages; and it 
was affirmed upon Error.” And in another Caſe, in 17 
H. 8. in C. B. the like was done there. V. F. NM. B. 490 Hl. 
Title, Ejectione firmæ. IE 


After which, it became the ordinary Method of trying Ti- 
tles to Land; and was adopted by Leſſors as well as Leſſees. 


But, at firſt, the Leaſe was really ſealed upon the Land (as 
a Guard againſt Maintenance ;) And the Action was brought 
againſt the real Tenant in Poſſeſſion. 


Afterwards, this Mode of Proceeding was abuſed ;' and 
Caſual Ejectors were ſet up: By which Method, the Tenant 
in Poſſeſſion might be turned out, even without Notice. In 
1 Keble os. It is ſaid, ©* that Keeling conceived this Way 
of Ejectment was a new Device ſince the late Troubles.” 
But it was a much older Practice. 


After which Inconvenience * others being diſcovered, 
No ric E tothe Tenant in Poſſeſſion was required. V. Raym. 
93. Keys v. Brayden, (S. C. with 1 Keble 705. 


The Modern Rule was introduced in the Time of Lord 
Chief Juſtice RoLLE, N 


But from the Time of ſetting up Caſual Ejectors, the ad- 
mitting Landlords to defend, TOoGETHER WITH the Te- 
nent in Poſſeſſion, has prevailed. In Style 368 H. 1652. It 
appears that both the Courts of King's Bench and Common 
Pleas. would grant this to a Perſon claiming Title to the 
Land. « Sir 24. 12 C. 2. ſhews that it was en uſual. 
Lilly's Abr. 497. 23 C. 2. ** One who hath Title to the Land 
in Queſtion may, upon Motion to the Court, be made De- 
© fendant with the Tenant in Poſſeſſion, that he may there- 
by defend his Title.“ And this continued to be the Me- 
thod of Practice. | SY 


1 The AQ of 11 G. 2. c. 19. was occaſioned by the Defici- 
ency of Juſtice, in this Method ; in τπν0⁰ Reſpects. 7; 


Ov x of them was the Under-Tenant's not . acquainting his 
Landlord. And the looſe Note in 12 Mod. 211. (Anonymous) 
is the only Caſe where the Doctrine is laid down, © That if 
Notice in Ejectment be given to the Under-Tenant, and 
„ he doth not acquaint his Landlord therewith, bur ſuffers 
« Judgment to go againſt him, the Court (upon Motion) 
es. wy not ſuffer Execution to be taken out, till the Right be 
„ tried.“ 


The 
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The other Deficiency of Juſtice was that mentioned in 
the Caſe in 2 Sir J. S. $30. Goodright v. Hart et Ux' N. 2 C. 
2. where the Tenant would not defend. 


*V.F. 12. The former of the two Clauſes of 11 C. 2. provides 
| againſt Tenants ſecreting Ejectments from their Landlords. 
1 f. 13. The latter f of the two Clauſes confiſts of two Parts. The 

firſt Part of it only gives Power to do what had uſually-been 
done before, viz. Admitting the Landlord to defend together 
avith the Tenant in Poſſeſſion. But the ſecond Part provides 


for admitting him to defend inſtead of the Tenant, which 


had been, in ſome late Caſes, denied. See Caſes of Practice 
in C. B. (by Mr. Cooke) 99. P. G. 2. in a Caſe of Right v. 
Wrong, it wasrefuſed : Nor would the Court oblige the Te- 
nant to defend, even upon Indemnification. So alſo in x 
Barnes I14. Tr. 6, 7 G. 2. C. B. in the Caſe of Balderidge V. 


Hater ſon— The Court denied to make the Landlords Defen- 


dants without the Tenant in Poſſeſſion, who refuſed to ap- 
pear: But they made the common Rule, ** to add them.” 
1 Barnes 120. H. 8. G. 2.C. B. in the Caſe of Goodrigbt, ex 
dimiſſ. Duke of Montague v. Mrong— The Court refuſed to 
admit the Landlord to defend alone, inſtead of the late Te- 
nant, who had quitted the Poſſeſſion. 

$0 


Theſe Caſes gave riſe to the AQ of Parliament of 11 G. 2. 
c. 19. F. 13. Part the Second. They were all of them be- 
{P.2G, 2. een the 1 Time of the Caſe of Goodright v. Hart, (in 2 Sir 
F. S. 830.) and the making of the ſaid Act of 11 G. 2. But 
fince that Act, it is clear, that at leaſt all Perſons may de- 
fend wir Ho br the Tenant in Poſſeſſion, who might, before 
it, have deſended wiTH him. | 


The 12th and 13th Clauſes of this Act are not relative to 
one another. The 13th is an independent Clauſe : (which 
Point he argued at large.) PR | 


It was many Years before this AQ, (even in 5 V. & M. 
Comberb 209.) that a Rule is laid down by Lord Chief Juſtice 
Holt, ** That no Man 1s to be admitted Tenant or Defen- 
„ dant in Ejectment by the common Rule, unleſs he hath 
© been in Poſſeſſion, or received Rents ; and not a mere Stran- 


60 ger.” 


But the Reaſon of that Rule does not hold in the preſent 
Caſe, S | | 


A Lord by Eſcheat's defending his Title can never be con- 
ſidered as Champetry ; which was one of the Reaſons.) How- 


ever, this Rule is inaccurately laid down in Comberb. 5 
; e 


r Le... 


R og pas 


1299 


"Hil. Term 2 Geo. 3. B R. 


The Adding unneceſſary Defendants is now prevented' by 


8, 9 V. z. c. 11. (F. 1.) * But beſore that AR, Leſſors made „ v. ante, 
ſevetal Defendants in Ejectment, in order to take off their 1284. 


Evidence: And they could hen have no Cofts, if acquitted. 


And the Rule was made againſt Leſſors of Plaintiffs, as well 


as againſt Defendants: And it means to exclude only 'mere 
Strangers to the Poſſeſſion, 


In Comberb. 3 39. Tr. 7 W. z. in the Caſe of Jones, Leſſee 
of Pride v. Carwitben ;,—=Lord Bath, the Reverſioner, was 
admitted a Co-Defendant with the Tenant. 


In Comberb. 332.—A Truſtee may be admitted, if He de- 


ſires it; though not without his Conſent. So, a Mortgagee 
may be admitted. | 


The true Rule of admitting as a Co-Defendant before the 


Act, was, That a mere Stranger ſliall not be admitted; A 
« Perſon NOT A MERE STRANGER has a Right to be ad- 
* rnitted. He had a Right to this. 1 Salk. 257. Tr. 11 l. 
3. B. R. in the Caſe of Underhill v. Durham, A Landlord 


„ may be joined a Defendant with the Tenant in Poſſeſſion 


i He requeſts it : But the Court can not compel Him to it.“ 


Now a Loxp By EScRHERAT is nt a mere Stranger; but 
has the immediate Right and Title, in Caſe no Heirſhip is 
made out: And therefore he is the moſt proper Perſon to 
conteſt that Point of Heirſhip, by whomſoever claimed. 
And he may very well and reaſonably be confidered within 
the Word LanprorD:” The Tenant in Poſſeſſion is his 
Tenant at Will, if there be no Heir. 


A Lord by Eſcheat is a Title fawouredeven in a Freehold ; 
as appears by Lord Buckhur/?'s Caſe, 1 Co. 2.6.10 E. 4.9.6. 
Much more ſhall it be favoured in a Copyhold Caſe, where 
the Freehold is never out of the Lord. The Tenant in Poſ- 
ſeſſion is only Tenant at Sufferance to the Lord by Eſcheat 
after the Death of the laſt admitted Tenant has been pre- 
ſented, And his not having been in actual Receipt of the 
Rents, can be no ſolid Object ion. 


There muſt be a Trial of the Title, before Poſſeſſion can 
be obtained. This is a fixed Principle. In Comberb. 13. A 
Motion was made for Judgment in Ejectment, upon a Leaſe 
ſcaled on the Land; and denied: For per Cur.'—"* You muſt 
* try it.” 12 Mod. 211. Where the Tenant ſuffers Judgment 
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without giving Notice, Ec. the Court will not ſuffer Execu- 


tion to be taken out, 0 the Right be tried. 


In the preſent Cafe, 2 Stranger may get the Poſſeſſion, unleſs 


the Lord be admitted to vetend his Title. It 1s not worth 
the Tenant's while, to defend it: For his Poſſeſſion will be 
determined immediately, awhich-ever Side prevails, 


- Suppoſe it had been a wacant Eſtate ; the Leſſor of the 


Plaintiff muſt have ſealed his Leaſe upon the Land; and ſer 
up a caſual Ejector. But by Comberb. 13, the Court would 
rot, in that Caſe, have ſuffered Execution to be taken out, 


without a Trial, and making out his Title, And the Court 


would have permitted the Lord by Eſcheat to have ſeen that 


the Title was well made out. Conſequently, the Court 
would, in ſuch Caſe, have admitted the Lord to defend; in 


order to oblige the Plaintiff to go down to Trial and make 
out his Title. 7 | 


And there is as much Reaſon to do it, where the Tenant 
deſerts his Claim. 


_. Suppoſe r one claiming as Heir, the other as 
Lord by Eſcheat, Both bring Ejectmenis, and both recover 
Judgment; How ſhall the Sheriff know to which of them He 


is to deliver Poſſeſſion? 


This Method, of admitting a Lord to defend, will prevent 


a Circuity of Litigation. 


yi 2 Barnes, Then He anſwered their Caſes ;viz. Noe v. Doe, in Barnes; 
ee and Scariſbricſhs Caſe. We do not know the Circum/lances 
nes of the Caſe of Roe v. Doe : But there had been a long Poſſeſ- 


pa. : F ü 
in Margine. ſton on the other Side. Scariſbrici's Caſe is within the Rule. 


We defire only an Opportunity to TRT THE TITLE. 


Lord MansritLp—We have thought very ſully of 


this Matter, ſince it came on laſt : And we are All of Opinion 
that it muſt be tried between the two Claimants, the Heir 
and the Lord. The Occupier has no Intereſt or Concern in 


the Queſtion. He ought not to rake a Side, or prejudice 


either: He does not appear. 'The Queſtion ſhould therefore 
be tried in a Way to give neither any Advantage from his 


Poſſeſſion. It may be done, in à feigned Iſſue: Or, an 
Ejectment brought by the Lord, with an A. ni ſſion of his 


Title, will come to the ſame Thing. 


Whereupon, 
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Whereupon, Tye Cour recommended, and the 
| Counſel on both Sides conſented to a fair Trial of the Lord's 
Title to claim by Eſcheat: And the Method was at length, 
agreed upon; vig. that the Lord (who never could come 
into Poſſeſſion without an Ejectment to be brought by Him) 
ſhould immediately bring his Ejectment againſt the preſent 


Leſſors of the Plaintiff; and that the faid Leſſors of the | 


preſent Plaintiff (who claimed as Heirs of the deceaſed) 
ſhould be admitted to defend, either alone, or together with 
the Tenant in Poſſeſſion : and ſuch Ejectment to be tried at 
the next Aſſizes. And the Counſel for the preſent Plaintiffs 
were to admit“ Thar all the Lands lie in one and the ſame 
« Manor, and that ſuch Manor belongs to Earl Gower as 


Lord of it.” | | 


And Tyr Cour reſerved the Conſideration of the pre- s 


ſent Motion and of the Rule now depending, till after ſuch 
Trial ſhould be had : Which they did, in order to retain 
the Power over the Matter, in Caſe any Thing ſhould be at- 
tempted at the Trial, contrary to the real preſent Intention 
of having the Queſtion fairly tried; and alſo in order to 
give ſuch future Directions concerning the Award of Exe- 
cution, as ſhould then appear to be fit and proper, 


Note— 


Mr. Juſtice WI LM Or obſerved, that it was very 
remarkable, that two different Acts of Parliament had been 
made, at near 500 Years Diſtance, upon the very ſame Sub- 
ject, where there was no Occaſion for either; vs, the Sta- 


tute of Weſtminſter 2. (13 Ed. 1. A. 1285.) and this Act of pang 
a C. 3. 


11 G. 2. c. 19. 


The Statute of We/ftminfter 2. c. 3. He ſaid, was not a 
new Proviſion: For, before that Statute, All thoſe that flood 
behind the Tenant in Poſſeſſion had always a Right, at Com- 
mon Law, to come in and be received, pro Itereſſe ſuo, to de- 
fend the Poſſeſſion; which was very material to them, and 
by the Change whereof they would have been greatly in- 
commoded. And He faid, He was perſuaded that the more 
this Doctrine of Receipt was looked into, the ſtronger this 
would appear. And therefore He wondered that there ſhould 


have been any Doubt, before the Act of 11 C. 2. of admit- 


ting Landlords to defend in the Stead of the Tenant in Poſ- 
ſeſſion ; eſpecially, as they were ſuffered to make themſelves 


Co-Defendants with the Tenants. (He referred to Lord - V. 2 Inſt. 


Coke and to Brafon ; but did not Þ ſpecify the particular 30%, 345- 


Paſſage or Paſſages.). 


racton, 

lib. 5. fo. 
| 393. b. No. 
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at” ; 


3 — 
nn n 


eee 1 * n « * 


* * 7 
r 


* 
AM 
bes 
11 
Cf 
: 
L 7 
. 
. 


3 « Z . > — —— — e 1 ” — 
* 8 — 48 3 4 Poe ; ? - i 8 1 
5 1 
222 * 
r. FE woe 3 2 — bo , —— — gn 2 ———— — 
1 2 — lan . - : 
- —_ 4 A . - - * d 


NG A —— 
— 


rn. —— — 
N 
T JE: 
3 * 


— 


— . —— 


Oo OOO oe er — —ͤ—— CO 


* Sir J. 8. 
30 


Style 4368. 


Comberb. 
339+ 


12 Mod. 21 to 


So, before the Act of 11 G. 2. c. 19. it was certainly the 
Practice to admit the Landlord and the Tenant in Poſfeſſion 

He took Notice like wife, that notwithſtanding all the Pains 
that the Legiſſature had taken to cut off Dilatories, yet it 
was the Courts of Weſtmin/ler-Hall to whou the Public were 
obliged, for finding out this 'eaſy and expeditious Method of 
J © 


Lord Mans FIE Ly aſked the Counſel on both Sides, 
* if they had found any Caſe, prior to that of Goodright v. 
« Hart et Ux'. P. 2. G 2. in * Sir J. S. where the Court had 
«© refufed to let in Perſons who ſtood behind the Tenant in 
« Pofleflion, to defend pro Intereſſe ſuo, in the Stead of the 
«+ Tenant in Poſſeſſion.” | 


Anſwer Mone at all. 


Lord Mansr1z ID Then there is no ether but har, 
which denies the Authority of the Caſe in 12 Mod. 211. 


The Precedents before are more liberal. 


In 165 2, it was ſaid by the Prothonotary, that the Court 
„ would, upon Terms, allow him who alledged Title, to 
40 defend * | | - | 


> 


In, the 7th of King William, Lord Bath claiming the Re- 
verſion by Deed, after the Death of Tenant for Life who 
received the Rent, was admitted a Defendant, becauſe it 


— 


might ſhake his Title. 


In the ſoth of King William, it is laid down as a certain 
Rule, If Notice in Ejectment be given to an Under-Te- 
„ nant and he doth not acquaint his Landlord therewith, 
but ſuffers Judgment to go againſt him; the Court, upon 
„Motion, will not ſuffer Execution to be taken out, ill ihe 


66 Right be tried.” Which is deciſive, that the Landlord. 


ſhould not betrayed, but might defend alone. 


In the firſt of Queen Anne, Holt ſays It is due, of Right, 
„to the Landloxd, to be made Defendant : For, otherwiſe 
„the Tenant in Poſſeſſion might combine with the Leſſor 
of the. Plaintiff, and ouſt the Landlord of his Rent. And 
to deny the Lady that Right, would be upon the Preſum- 
tion of her Marriage: which would be directly to deter- 
| mine 


* 
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mine the Point in Queſtion.“ The Combination of the 
Tenant in Poſſeſſion could not be prevented, unleſs the Land- 
lord might defend alone. And the Rule is laid down in a 


Calc like the preſent, where the Queſtion turned upon · ho 


* . 


« was Landlord.” 


| Thus ſtood the Reaſoning and Fradice, when the Motion 
was made in Goodright v. Hart et Ux*. in 2 Geo, 2. It ſeems 
to have been very little conſidered. The on/yReaſon given 
why the Tenant might betray his Landlord by refuſing to 
appear, (“ becauſe the Landlord was made a Defendant una- 
% cum the Tenants in Poſſeſhon,”) equally, at leaſt, proved 
the Contrary, It was a Breach of the Rule, in the Tenant, 
to prevent his defending. No wonder Sir John Strange adds 
a Quære tamen. For this is giving Tenants much too 
great a Power, and makes them abſolute Mafters of the 
*© Eſtate, and to chooſe their own Landlords.” The Court 
refuſing to relieve the Landlord, he praQtiſed with the Te- 
nants, to attorn. Then the Plaintiff in EjeAment moved: 
But was denied Relief. So the Court firſt ſuffered the Plain- 
tiff in Ejectment, by Corrupt Practice with the Tenants, to 
diſpoſſeſs the Landlord by a Judgment, without any Oppor- 
tunity of Trial; and then ſuffered the Landlord, by corrupt 
Practice with the Tenants, to defeat the Judgment and Poſ- 
ſeſſion given in Conſequence thereof. This Caſe certainly 
occaſioned the Clauſe in the AQ of Parliament relative to 
this Subject. As the Parliament has contradicted it, one may 


Var, 


Strange 8 36. 


venture to ſay * It was Hay. Every Reaſon of private 


Juſtice and public Convenience, and every Authority was 
the other way. | | 
AR e by Conſent having been ordered to be drawn 
up againſt To-day, = 

Lord MansFieLp now declared, that he was clear 
that this Method of . putting the Perſon claiming to be Lord 


«« by Eſcheat to bring his Ejectment;“ was the proper Way 


of trying the Right upon the Merits. 


Ik there was really no Heir, then the Lord ſtood in the 
Place of the Deceaſed : But if there was any Heir whatſo- 
ever, the Lord's Claim was at an End. 


The Court would have obliged Him to come into ſome Me- 
thod of trying the Right, in a proper Hue: And bis Me- 
thod into which it is now put, (viz. his — 9 an Eject- 
ment,) is the moſt proper Iſſue for that Purpole. 


If the Heir had refuſed, the Court would ha ve admitted the 


Lords to defend : Which would have given them the —_— 
| 0 
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ot Potſetſion. If the Lords by Eſcheat had refuſed to con- 
ſent, we would have diſcharged the Rule. For, certainly, 
where the ſole Queſtion turns upon Who ought to be Land- 


„lord to the Tenant in Poſſeſſion,” he ſhould fland Neuter, 


Friday, 
F eb. is - 2 


V. F. 3. 


and his Poſſeſſion avail NEIT HER: The Queſtion ought to 
be tried betaween the CL AIM ANT S. The Plaintiff muſt con- 
ſent: Elſe, the other is admitted to defend: (As in the Caſe 
of Fenwick and Gravenor.) The Other muſt conſent; Be- 
cauſe, to inſiſt that He is Landlord,” begs the Queſtion to 
be tried. | | Th 


RuL by Conſent, as before, Pa. 1301. 


Rex verſus Heydon, Head, and Roper. 
T ON Informations for Miſdemeanors. 


Mr. Morton, on Behalf of the Defendants, moved to diſ- 
charge a Rule for referring it tome “ to tax Coſts to be paid 
to the Defendants, for the Proſecutor's not going on to 
** Trial.” Theſe were three Informations for Bribery at an 
Election to Parliament. And the ſame Rule had been made 
in all the three Cauſes. 9 . 


He moved it, firſt, on a Point of Law; Secondly, upon 
the Merits, | | | | 


Firſt, There were no Cofts at all, He ſaid, upon Informa- 
tions, before the Statute of 4, 5 W. & M. c. 18. And by that 
AR “, the Court have no Authority to give Coſts againſt the 
Proſecutor, till He ſhall have negleQed to proſecute with 
Effect for the Space of a YEAR: The Words of it are“ In 
* caſe the Proſecutor ſhall not, within One whole Tear next 
after Iflue joined, procure the ſame to be tried.” But this 


is within the Year. 


Secondly, The Merits were, that the adverſe Party de- 
tained the Books, which were the Proſecutor's only Evi- 
dence : Which Detention obliged the Proſecutor to withdraw 
e and was the only Reaſon of his not going on 
to Trial. 


Mr. Stowe and Mr. Afpurſt, contra, ſor ths Defendants. 
Firſt, The Act of 4, 5 V. & M. c. 18. C. 3. means the final 


Event of the Cauſe; and relates only to the not proceeding 
at all in the Cauſe for a whole Year. 1 


But 
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_ 


But by the Courſe of the Court, without any Aid from this 
Statute, a Proſecutor ſhall pay Coſts for the Vexation of not 
going on to Trial, without ccuntermanding his former Notice 
of Trial: And they mentioned a Caſe of + Rex v. Roffier et J. In Trin. 


ab. where Precedents of it upon Informations were cited 4. Ther gde: 
2 Fronts * | = 1 erewere 

Executors ſhall pay Coſts for not going on to Trial. | eee 
v. Allen and 


Secondly, The Defendant is not bound'to furniſh the Pro- Hazard. M. 


ſecutor with Evidence againſt Himſelf. He ſhould have come Aug wer 


prepared; and ought not to have given Notice of Trial, 400 225.) and 


He was prepared. _ Rex v. Fail. 
, X 2 x 6-4 . f Tr. 4 G. 2. 

N N * » 0 . . : (v. Str. 874.) 

The Counſel for the Plaintiff in Reply. SceSalk 194 

ex v. Ede 


Upon the Gentlemens own Principle, the Proſecutor ought e : and 
not to pay Coſts in this Caſe : For here was 0 YVexation, or 1 Stra. 33. 
any Thing like it; nor is there any Reaſon why the Court Rex v. Paws 
ſhould puniſh the Proſecutor in Coſts. | He had Reafon to “ et al. 
expect that the Books would be produced at the Trial: The 
Detendants gave him Hopes of producing them. | 


| Lord MansritLp—Firſt, By the conſtant Courſe of 
the Court, the Defendant is intitled to Coſts, if the Proſecu- 
tor gives Notice of Trial, and neither goes : Trial, nor 
countermands it in Time: And no Inſtance can be produced, 
that I know of, to the contrary. 1 8855 


Secondly, Vet if the Defendant had drawn the Proſecutor 
in, to give Notice of Trial,” by giving him Hopes of pro- 
ducing any Books; that might be a Reaſon for not giving the 
Defendant any Coſts. 


But no ſuch Thing appears in this Caſe : There is no Co- 
lour upon the Affidavit, to ſay it. | | 


Therefore there is no Reaſon to except this out of the Ce- 
neral Rule. | | | 


Mr. . Denis on—lI am of the ſame Opinion, 
Mr. Juſtice WiLmoT—AndT. 
(Mr. Juſtice F OST ER 2 abſent.) 

NaTHING taken by the Motion. 
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taking them. 


—T206- "Hit. Term 2 Geo. 3. B. R. 
Feu. „ Reavely verſus Mainwaring, Eſq; Walker, et al. 


ls was an Action of Treſpaſs Vi et Armis, for taking 


1 five Boys, Apprentices to the Plaintiff, out of the 
Hands of the Plaintiff. tg | | 


3 Lord MANSFIE LD, who tried the Cauſe, reported 
the Evidence. th 


Theſe were Apprentices regularly bound to Reavely, for 
the Sea Service, The Action was Treſpaſs Vi et Ar mis, for 


A was · proved, on the Part of the Plaintiff, that they were 


voluntarily indentured zo Him; and were by his Direction 


delivered to one Jones, to be kept by him, to prevent their 


running away. Part of Jones's Houſe was a Priſon ; Part, 
a public Houſe. _ n E 8 


The juſtices, at their Seſſion of Gaol- Delivery, upon a 


Complaint of “an Intention to ſell them in Guinea,” diſ- 


charged them. 


i ordered them to be put into the Hands of Jones. 
aller ſent a Note to Jenes, to deliver them to the Lieute- 
nant of a Tender of a Man of War: Who thereupon deli- 
yered them, and took a Receipt for them 


This was the Evidence for the Plaintiff. 


On the Part of the Defendants, it appeared that one Lane 
told Maller of the Boys Complaints, and of the affecting 
Scene that he had ſeen. RR | 

One of the Boys alſo gave Evidence of Blackawood's pick- 


ing them up; and of their being deceived, and ill uſed at 
Fones's, and their Endeavours to eſcape. That Walker and 


Fell came to the Priſon: and the Boys made their Complaints 


to them. Upon which, they were ſent for to the Court- 


houſe : And they all made their Complaints to the Juſtices, 


of their being deceived, impriſoned, ill uſed, &c ; and their 
Apprehenſions of being fold. The Plaintiff, next Morning, 
ſent Coaches to carry them away. They reſiſted. Walker 
(who was Lieutenant of Ing of War) being preſent, aſked 
them if they were willing to ſerve the King. They aſſented. 
He ſent a Preſs-Gang. 'Fhey went with their own Conſent. 
They begged of the Juſtices to be ſet at Liberty. They were 
brought into Court before the Juſtices as Priſoners, But 

no 


Ri. 4&4 al „ "WI wh 
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no Commitment being produced, the Juſtices diſcharged 
All and Each of them, by writing againſt their Names 


diſcharged.“ Waller bid Jones to keep them that Night. 


But there was no order to deliver them to Waller: They 
were only diſcharged from being kept as Prifoners. Where- 
upon Waller aſked if they were willing to ſerve the King: 
To which they aſſented. And Walker gave Jones a Guinea 
to take Care of them that Night. | 


At the Trial, all the Defendants were found «© Not Guil- 
ty, as well the Juſtices, as the Lieutenant. 


Mr. Yates now ſhewed Cauſe againſt a new Trial, which 
had been prayed by the Plaintiff, ; | 


He inſiſted, that as the Boys were in the Hands of Jones, 
who, He ſaid, was agent to the Plaintiff, and delivered them 
to the Lieutenant Who commanded the Preſs Gang, upon 
a Note from Walker, and took a Receipt for them from him; 
here was ns Force : Therefore Treſpaſs Vi et Armis will not 
lie. It ought to have been an Action upon the Caſe, or an 
Action upon the Statute of Laborers ; For which, he cited 
Bro. Abr. Title Laborer, 21, 28. as in Point. 6 Mod, 182. 
Queen v. Daniel, (the ſecond Reſolution) is in Point alſo, 
„that a Common Action of Treſpaſs will not lie, for inticing 
* an Apprentice or Servant from his Maſter, if there be go 
*6 Force. | 4 


And here, Jones Delivery was the Delivery of the Plain- 
tiff : He was the Owner's Agent. 1 „ 


Mr. Solicitor General and Mr. Morton,” on Bebalf of the 
Plaintiff, did not diſpute the Law, but the Fag. 


The Juſtices diſcharged the Boys: They were put into 
the Hands of Jones by e, Walker ordered them out 
of Jones's Hands into the Hands of the Lieutenant who head- 
ed the Preſs-Gang. | | | 

Here was no Seduction or Inticement ; but a forcible taking 
away a Man's Apprentices by a Pre/s-Gang, and carrying 
them on board a Man of War: In which, Walker was con- 
cerned, as having actually ſent the Preſs-Gang to fetch them. 
And in Treſpaſs, All are Principals. 


Lord Mansvz1e1 p—Tr was objected, at the Trial, | 


That Walker could not be liable to an Action of Treſpaſs 
Vi et Armis For that Jones delivered them vp vluntarily to 
the Lieutenant. * 

| But 
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But I thought then, and now think; that He was liable 

to this Action: Becauſe he ſent a Force, a Preſs-Gang to take 
them, | 3 | 


As tothe Juſtices, —There was no Colour to maintain the 
Action againſt them, | 


A ſpecial Jury of Gentlemen found all the Defendants ne 
G 7 pou 15 £10, iS +6 65 24 


I think they ought to have found Waller guilty, upon the 
Evidence that was laid before them. Yer it would have 
been very hard, if Walker had ſuffered for his Behaviour up- 
on this Occaſion ; becauſe He ſeems to have acted with good 
Threntiond.noft od ig ern ny ff ood: bp: 


* Therefore I think that there ought not to be a new Trial. 


Rol x to ſhew Cauſe why there ſhould not 


FOR! Rex verſus Clarke, et al. | 

A AR. N moved to make a Rule abſolute, (on a proper 
Affidavit of Service,) for admitting a PRosECUTOR 

of an Inditment to PROSECUTE in Forma Payperis. 


4 — 


And Mr. Juſtice WI LMO obſerved, that in Civil 


Caſes, Plaintiffs were not admitted to s uE in Forma Paupe- 
ris, unleſs Counſel certified, That there was ſome Founda- 
tion for their Suing.” | | 


Rex verſus Inhabitants of Minchin- Hampton. 


o 


CAMUEL SHEPPARD, Eſq; baving appealed to the 
8 aarter-Seſſions of the County of Glouce/ter, from a Rate 
(confirmed by two Juſtices of the Peace) which charged _ 

| or 


hm >, Yd FA we | 


Þ+ 
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for ſome Woodlands which He owned and occupied; The 


Seſſions, upon ſuch his Appeal, diſcharged that Part of the 


Rate, and amended it with reſpe to the Charge upon Mr. 
Sheppard ; bolding him not to be rateable for them, upon his 
particular Caſe : Which they ſtated to be as follows, vis. 


That the ſaid Samuel Sheppard is Owner and Occupier of 
Two Hundred and Fitty Acres and upwards of Wood-Land 
in Minchin Hampton. The Wood growing thereon conſiſts 
chiefly of BeECH, and ſome Oak and Aſh. There is wo 
Coppice Wood. The Under Wood is left to grow as Stand- 
ards, Great Quantities of .ſuch Beech Wood have yearly 
been cut and fold by the ſaid Samuel Sheppard, (and in the 
two laſt Years, Forty or Fifty Cord each Year,) for FI RE“ 
Woop ; of the Value of from Twenty-three Shillings to 
Twenty-ſix per Cord: All which ſaid Wood ſo cut for Cord- 


Wood is of Thirty Tears Growth, or upwards ; and ſome, of 


Sixty or Eighty Years ; and, generally, from Ten to Twenty 
Inches Square. That many of the large/? Beech-Trees cut in 
ſuch Wood, are ſold as Cord- Mood and Faggots for Fire- 
Joo; And that the Other for ſuch Trees cut therein, are 
ſold for making Gun-Stocks, Saddle-Trees and Card Boards ; 
and SOME PART for Building. That Pigs were let run in 
thoſe Woods, for the Eating of the Maſts: For which the 
Proprietor had a Pecuniary Profir, when ſo done. That 
Twenty Pounds worth ot ſuch Wood is ſold for Fire-Wood, 
to Twenty Shillings worth ſold for any other Purpoſe. And 
in the laſt Year, there was made a clear Fall of three or four 
Acres. The Seflions are of Opinion ** That ſuch Woods 
are NOT rateable to the Poor's Rate, by Law,” 


On the laſt Day of Michaclmas Term 1760, Mr. Price, on 
Behalf of the Pariſh, moved to quaſh this Order of Seſſions ; 
urging that Mr. Sheppard ought to be rated for theſe Under- 
Woods, as SALEABLE Under Woods, within the expreſs 
Words of 43 Elize c. 2, though ſome Part of the Produce of 
this Two Hundred and Fifty Acres of Wood had been uſed 
for Building: Fer it is ſtated, that Twenty Pounds worth 
was fold, for Twenty Shillings worth uſed in Building. And 
He had a | 5 
5 RuLE to ſhew Cauſe. 


On Saturday, 7th Feb. 1761, Inſtead of ſhewing Cauſe, 
why this Order ot Seſſions ſhould not be quaſhed ; f 


Mr. Morton, (now Sir Fletcher Morton,) who was for diſ- 
charging the Rate, infiſted that Beech was eſteemed TIM BER 

in N z and that it ought to have been, and was in- 
1 TT | hats tended 
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tended to have been ſo ſtated And that therefore the Caſe 
was imer fectly ſtated, and ought to be ſent down again to 
'be re-fated. 


Which was denied by Mr. Gould, who was Counſel on 
the other Side. | | h 


After much Litigation, 
The Cour directed, that it ſhould be ſent down to 
be re- ſtated; And that Mr, Nortor's Client ſhould pay the 
Coſts hitherto incurred. 
On Monday. 23 November 1761, M. 2 G. 3. The re- ſtated 
Order being ſent up, A Rule was made (as before) to ſhew 
Cauſe why it ſhould not be quaſhed. | | 


The Words of the neu State are as follow, —** We are of 
Opinion, that the fame Wood, BEHIXG Timber-Trees as 
* aforeſaid, are not rateable to the Poor's Rate, by Law.” 


On the laſt Day of that Term, Mr. Serjeant Nares, (who 
was for quaſhing the Order) offered to try, in a feigned Iſ- 
ſue, © Whether Beech-Wood is Tims x, by the particular 
„ Cuſtom of that Country.” ; | 
Lord Mansritr p—Beech is certainly not Timber by 
the General Law of the Land; Yet it may be Timber by the 
particular cuſtom of the Place; I do not mean, of the County, 
but of that particular Part of the Country where the Trees 
grow. a | 

Therefore let it go back to the Seſfions, to be po/itively 
ſtated, ** Whether Beech is or is not Timber, here. For 
they have not yet ſtated poſitively, Whether it is or is not ſo, 


Hilary Term 1762. 2G, 3. 
The Order being returned up again, is as follows, wiz. 


Upon the Re-hearing of the Appeal of Samuel Sheppard of 
Minchin Hampton in this County, Eſq; in Purſuance of and in 
Obedience to another Rule of His Majeſty's Court of King's 
Bench made in Michaelmas Term laſt, againſt Partof the Rate 
or Aſſeſſment made for the Relief of the Poor of the ſaid Pa- 
riſh of Minchin Hampton, that is to ſay, touching the Sum of 
Money charged upon him the ſaid Samuel Sheppard in reſpect 
to and for certain Woods of the ſaid Samuel Sheppard in the 
ſaid Pariſh of Minchin Hampton in his own Poſſeſſion ; This 
Court, kaving fully re-heard as well the ſaid Samuel Sheppard 
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as the Church-wardens and Over- ſeers of the Poor of the 
ſaid Pariſh of Minchin Hampton, touching the ſaid Appedl and 
Premiſes, Do find, adjudge and finally determine, That the 
ſaid Samuel Sheppard is charged for his ſaid Wood there, be- 
ing TIMBER Trees, when in fact He ought not to have been 
charged for the ſame, and is thereby aggrieved : It is there- 
fore Ordered by this Court, that the ſaid Rate or Aﬀeſſment 
(now Brought again into Court) be forthwith amended in 
Court, in reſpect to him the ſaid Samuel Sheppard, as to the 


Item therein where He is charged for the ſaid Woods; And 


that the ſaid Item or Charge in reſpect thereof be entirely 
firuck out of the ſaid Rate or Aﬀeſſment ; and that He the 
ſaid Samuel Sheppard be and is hereby abſolutely acquitted, 
exempted and totally diſcharged of and from all Payments 


Woods as aforeſaid ; The Caſe appearing to be, That the 
ſaid Samuel Sheppard is now Owner and Occupier of Two 


Hundred and Fifty Acres and upwards of Hood-Lands in the 


ſaid Pariſh of Minchin Hampton ; That the Wood growing 
thereon conſiſts chiefly of Beech, and ſome Oak and Aſh 
Trees; That there is no Coppice Wood; That the Under- 
Wood is left to grow as Standards; That BY THE CUSTOM 


or THE CounTRY where the aforeſaid Beech, Oak and 


Aſh Trees grow, (being the Trees in queſtion on this Ap- 

eal,) BEECH 1s TiMBER; That great Quantities of ſuch 
Beech-Wood have yearly been cut and told by the ſaid 
Samuel Sheppard, (And in the two Jaſt Years, Forty or Fifty 
Loads each Year,) for Fire-Wood, of the Value of from 
Twenty-three Shillings to Twenty-ſix Shillings per Cord; 
All which ſaid Wood ſo cut for Cord-Wood, is of Thirty 
Years Growth or upwards, and ſome of Sixty or EightyYears, 
and generally from ten to Twenty Inches Square ; And that 


many of the largeſt Beech Trees cut in ſuch Wood are ſold 


as Cord-Word, and the Faggots for Fire-Wood; And that the 
Other of ſuch Trees cut therein are ſd for making Gun- 
Stocks, Saddle-Trees and Card Boards, and uſed as Timber, for 
the ſeveral Purpoſes of Building, but not ſo frequently as 
Elm or Oak ; That Pigs were let run in thoſe Woods, for the 
Eating of the Maſts; For which, the Proprietor had a pe- 
cuniary Profit, when ſo done; And that Twenty Founds 

worth of ſuch Wood is fold for Fire-Mood, to Twenty Shil- 
lings worth ſold for any otber Purpoſe ; And laſt Year, there 
made a clear Fall of three or four Acres. And THEREFORE 
We are of Opinion, That By THE CusTomM of the 
„Country where the Trees and Woods in queſtion as afore- 


** ſaid grow, BEECH IS TiMBER, and therefore not rateable 
to the Poor's Rate by Law.“ | 


On Saturday, 6th Feb. 1762, Mr. Serjeant Nares moved to 
quaſh this Order: For that although the Seſſions have now 


indeed 


* or rated in the ſaid Rate or Aſſeſſment upon his ſaid. 
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indeed returned it as their Opinion, That Beech is Tim- 
ber in that Country, by the Cuſtom of the Country ;” yet 
They have drawn their Concluſion from aurong Premiſſes, 
which they ftate particularly, and conclude that THE RE- 
FORE They are of that Opinion. So that the Court will 


judge for themſelves, whether the Seſſions have determined 


right, or not. | 


ARulk was thereupon made to ſhew Cauſe why the 
Said New Order ſhould not be quaſhed. 


The ſaid New Order being now read.— 


Lord Max Ss FIELD ſaid, that though the Juſtices at 
Seſſions ſtate a great many Things that are immaterial, yet 
They expreſsly ſtate That Beech is Timber by the Cuſtom 
of that Country.“ It is not the Uſe it is put to, that makes 
it either Timber or not Timber: Its being or not being 
Timber depends upon the Cu/tom of the Country. And if it be 
Timber by the Cuſtom of the Country, it muſt be preſumed 
(and it may be true in Fact) That it was Timber before 
* the Time of Queen Elizabeth.” 


The OxDexr of SESsloxs muſt be AFFIRMED, 


= 


The End of Hilary Term 1762. 2G. z. 
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Rex verſus Smollet : | 8 
: | May 1762. 


Rex verſus Hamilton. 


R. Solicitor General moved, on Thurſday laſt, in 
| M Behalf of Mr. BARLO W, Clerk in Court for Admi- 
ral Anowles the Proſecutor in theſe Cauſes, to whom 
the Executrix of his late Atrorney Mr. Chapone (lately de- 
| ceaſed) had delivered a Bill, which included Mr. Barlow's 
Bill in theſe Cauſes, which Bill of Mr. Barlow's had already 
been taxed, as well as Mr. Chapone's own Bill; That Mr. 
Knowles might be at Liberty to pay to Mr. Barlow his Bill 
as Clerk in Cor Ne that on Payment of the Remainder 
of Mr. Chapone's Hill to the Executrix of Chapone, ſhe ſhould 
deliver up to Him All his Papers and Writings remaining in 
her Hands. | TI 


And He cited a Caſe in Hilary Term 1739, 13 G. 2. B. R. v. 28l .J. S. 
Where the like Rule had been made, for the Payment to 1126. 
Mr. Henry Walrond, by Sir John Ruſbout and Mr. Rudge, of 
Mr. Walrond's Bill, after the Death of Mr. Ingram, Attorney 
for Sir John Rufhout and Mr. Rudge in the Eveſham Cauſes: 
Which Bill of Mr. Walrond's as Clerk in Court in a Cauſe 
between the King and Biddle, was included in Mr, Ingram's 


Bill delivered to them, 


Lord MansF1ELD ſaid, It was ſo plain, and ſo obvi- 
ouſly juſt and reafonable, that it did not want any Prece- 
dent to ſupport it. Accordingly, A Rure was made to 


thew Caule : 


And, It was now MADE ABSOLUTE. 


Maxwell 
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Maxwell verſus Mayer. 


"THIS was an Action of Treſpaſs, for taking the Pla in- 
tiff's Goods: To which, Not guilty” was pleaded. 
On the Trial at M/ prius, a Caſe was reſerved for the 


Opinion of the Court. 
The Caſe ſtated was this 


That the Plaintiff was a Native of Scotland, That He 
was a Hawker and Pedlar, carrying Linen Goods of the Ma- 
nufacture of ScoTLAnD, from Town to Town in Ex a- 
LAND; and expoſing them to Sale, in a Room in each 

Town, by Wu oLESALE only. And that He traded in St. 
Sampſon's Pariſh in Yorke, awithout any LicERN CE. 


That upon an Information duly made againſt Him for 
this before the Defendant, who was a Juſtice of Peace for 
the City of Yorke, the Plaintiff was required by the Defen- 
dant, the Juſtice.of Peace, to. produce a Licence for ſo do- 
ing: But. he: inſiſted, that it was No T neceſſary for Him, to 
have a Licence; as he was a Native of Scotland, a Whole- 

ale Dealer in Linen of the Manufacture of 8c or LAND, and 
® V, 3 Ann. fold by WH OLES a LE only. | 


c. 4. §. 4+ | | | | 
That the Defendant thereupon convicteEHim in the Pe- 


nalty of Twelve Pounds; which Penalty He refuſed to pay. 
That the Defendant, the Juſtice of Peace, therefore iſſued. 
his Warrant to diſtrain, c: Which was executed, Ec. 


And for this, the preſent Action was brought. 


The Queſtion was, Whether the Plaintiff (who was a 
3Ann. ©© Native of Scotland) being a F WHOLESALE Dealer in 
9. 4. Linensof the Manufacture of Sco rl AN D, was obliged to 

take out a Lic ECE, to quality Him to trade thus, by 

* Wholeſale, in Ex GLA ND.“ 


It was firſt argued on Tueſday 25th of Nowember 1760, by 
Mr. Clayton, for the Plaintiff, and Mr. Yates for the De- 
tendant; Aud again, on Friday oth February 1761, by Mr. 
Aten for the Plaintiff, and Mr. Norton for the Defendant. 


For the Plaintiff, it was inſiſted, That the Unton took 
away All Diſtinction between the two Kingdoms, and be- 
tween the Natives of One or the Other; And that the Ma- 
nu fadtures of SCOTLAND are, ſince the Union, the Manufac- 
tures of ** THIS Kingdom,” within the Meaning of 9, 10 


W.3. c. 27.5. 1, 2, 3. taken together with the following 
Sections, 
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Sections, 4. 6, 14. 18 and 25; (upon which Act of 9, 10 
. 3. this Conviction was founded.) 


And all Claims ariſing under ſubſequent Statutes are good 
and valid for the future, under precedent Statutes ; though 
they did not even exiſt, when the former Statutes were made. 
In Plowden, 120, and 127, a. b. Sir Richard Bulkeley v. Rice 
Thomas, upon the Stat. of 27 H. 8. c. 26. (uniting England 
and Wales, ) upon the third Exception; Brooke, Saunders and 
Browne were of Opinion for the Plaintiff, Staundforde, 
Puyſne Fuftyce held indeed for the Defendant : But the three 
others held, That the ſubſequent Statute communicated 
„ the Remedy given by the preceding one.” 


By 5 Co. 49, b. Vaughan's Caſe, ſecond Reſolution, ** All 
the Statutes of England extend to Wales ; becauſe Wales 
is made Parcel of England.” 


And ſo alſo the Legiſlature declares, in 20 C. 2. c. 42.4 3- 


Trt Covns EI for the Defendant argued, That the 
preſent Queſtion depends ſingly upon the Acts of Parliament 
made relating to Hawhers and Pedlars ; and that where ſe- 
veral Laws are made relative to the ſame Thing, Allof them 
muſt be taken together, or as one Law, | 


The Act of Union did not mean or intend to meddle at all 
with the Hawwkers Acts. And the Scots have never borne any 
Part of the 'Burthen impoſed by the Acts relating to Hawkers 
br oe : Therefore they are not intitled to the Benefit 
of them . ,n 9415 


The Act of « Ann. Parliament 2 Seſſ. 2. c. 19. F. 1. conti- 
nues the Hawkers Act for 96 Years, without ſaying a Word 
about Great Britain And this At was made immediately 
after the Union. JAS #7. 57 TNT 


The 6 Ann. c. 5. F. 4. continues theſe Duties, within the 
whole Kingdom of Great Briiain, for One Year after the Ex- 
piration of the 96 Years. So that this Queſtion can not pro- 
perly ariſe, till after the Year 1806. 2 


The Exemptions of 3 Ann. and of I. 34. muſt be taken to 
be equally extenfive : For the Proviſions are the ſame in both, 


This Law never attaches upon the Manufactures of Scot- 
land. The Hawkers AQ does not exeend to them: Therefore 
it cannot exempt them. Nor ought it to extend to them, 

PASTIVGVar; HI; + ** when 
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when the er does not. ; And it is a great ADVANTAGE 
to Scotland, that neitber the Burthen nor the Exemption do, 
for yo Years, extend to them. 


And for this Reafoin;\ the Wente from Plnuden are out 


\ of the Caſe : Neither do the Arguments from 5 Oe. Vb $ 


Caſe apply to the preſent Caſe. 


An Exemption preſuppoſes a Lien, But here is no Lien - 
Therefore there can be no Exemption. 


And they alledged, that their ConftiuQion of theſe As 
of Parliament were confirmed by Uſage. 


Taz Covnsst forthe Plaintiff replied, That every Man 


who ſells theſe Manufactures in England, is liable to the Bur- 


then : It is the ſelling in England, that renders them liable to 
the Burthen, and within the Exemption. Therefore the 
Burthen and the Exemption are co-extenſive. This i is no parti- 
.. cular or /ocal Regulation of Trade : It isa Benefit of Trade 
in general. 


The Scotch do bear * WIFE 18810 by the nber, 
and Pedlars Acts, equally with the Engliſh : And they are 
obliged to take out a Licence, if they ſell Manufactures 
not eee out of theſe Adds. 5 | 

Tye Covnr thought it proper bar abs following 
Fads ſhould be aſcertained, before they gave their Opini- 
on; vig. Whether, ſince the Union, Perſons coming from 


a Scotland, and bringing Linen or Woollen Goods into En- 


gland, and ſelling-them-by Wholeſale,” do or do not uſually 


* take out Licences: Or Whether there have been any. 


5 and what Cc enk of ſuch Perſons who have 18 Scotch 


Linen thus by Wholeſale,” 


After having taken Time to enquire into theſe Facts, and 
0 > conſider ms | 


Lord n 71215 now deliver the + Reſolution of 
o: Court. 

. ſaid they bad wy FRUTIRG from the ep os 
and anſwers to them; and Replies, and Rejoinders and 
. - Sur-rejoinders without. End.: But, upon the whole, they 
([the Court) were clear that there was no Pretence for ſup- 
- Porting ſuch an Us A0 E as had been pretended on the Side 
of the Defendant. 


. 
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The Us ac g then being out of the Caſe, the ſingle Queſ- 
tion is Whether the Linen Manufacture of Scotland is 
door is not the Linen Manufacture of THis KMNG DOM, 
within the Act of 9, 10 W. z. c. 27. and the Act of Union.“ 


And we are of Opinion, ©* That the Linen ManufaQuur® 
% of Scotland is the Linen Manufacture of this Kingdom» 
« within thoſe Ads. i 37. | 


The Argument“ That the Scots are not intitled to the Be- 
„ nefit, becauſe they have never borne any Part of; the 
«© Burthen,” does not conclude to the Point; becauſe they 
will bear their Part of the Burthen, from the Time when 
the Legiſlature have thought proper that it ſhould commence 
„ / d SU} FR 


Therefore let the Pœſtea be delivered to the PLAINTIFF: 


Rex verſus Inhabitants of St. Devereux. 


This Caſe is already publiſhed, in my Quarto Edition of 
SETTLEMENT CASES, Ne. 162, Page 506. 


Rex verſus Williams : 
Rex verſus Davis. 
N Information was granted by the Court againſt the 
: Defendants, as Juſtices of the Peace for the Borough 


of Penryn ; for refuſing to grant Licences to thoſe Publicans 
who, woted againſt their Recommendation of Candidates for 


Members of Parliament for that Borough, It appeared, that 


they had acted very gro/ly in this Matter; having previouſly 
threatened to ruin theſe People, by not granting them Li- 
cences, in Caſe they ſhould vote againſt thoſe Candidates 
whoſe Intereſt theſe Juſtices themſelves eſpouſed ; and after- 
wards actually refu ſing them Licences upon this Account only. 
And Lord MaNSFIEL D declared, that the Court granted 
this Information againſt the Juſtices, noT for the meer re- 
fuſing to grant the Licences, (which they had a Diſcretion 
to grant or refuſe, as they ſhould fee to be right and pro- 
per ;) but for the corrupt nit of ſuch Refulal; for their 


2 oppreſſive 


Fs. 2 


Thurſ. 13. 
May, 1762. 


Saturd. 1 5. | 
May, 1762. 
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oppreſſive and unjuſt retuſing to grant them, BECAUsS E the 
Per ſons applying for them would not give their Votes for Members 
of Parliament as the Juſtices would have had them. 


Friday, 2x Rex verſus Baylis et ab. Juftices of Peace for the 
1 arg | City of Gloucefter. 


HE fame PRIX ILE was laid down in this Caſe, as 

in the laſt mentioned Caſe ; though the preſent Rule 

tor ſhewing Cauſe why there ſhould not be an Informa- 
„tion,“ was diſcharged, upon the Merits ; the Juſtices no! 


appearing to the Court to have acted from the corrupt Mo- 


tive which the Proſecutor of the Rule had charged upon 
them. . 


V. ante, S. P. Paſeh. 1758, 32 G. 2. pa. 556, 561. Rex v. 


Young and Pitts Eſqrs. and pa. 653. Rex v. Athay, Mish. 
1758, 32 Ges. 2. | 


The End of Eafter Term 1762. 2 G. [9 


5 | Trinity 


an A. a a% * 


Trinity Term 


4 Geo. '3. B. R. 1764. 


Colebrooke verſus Dobbs. 


HE Plaintiff having obtained Judgment againſt the 
7 Defendant, in an AQtion of Debt for an Amerce- 
ment in the Court-Leet in the Manor of Stepney, The 
Counſel for the Defendant moved in Arreſt of Judgment; 
and the Cafe remained long depending: The firſt Mo- 
tion was made by Mr. Alham, on Wedneſday 26th January, 
1757: The Judgment of this Court was pronounced upon 
Friday 26th January, 1759; and the Exchequer Chamber 
affirmed it, in this Eaſter Term, 1762. It was debated 
on Friday 1oth February, 1758, by Mr. A/tham, ſupported by 
Sir Richard Lloyd, on the Part of the Defendant ; and Mr. 
Lawſon, ſupported by Mr. Norton, on the Part of the Plain- 
tiff; and the Court took Time to look into the Record. 


The Court of King's Bench, in Eafter Term 1758, directed 
the Caſe to be ſet down in the Paper, as a Concilium, for Ar- 
gument in the next following Term, and to be then ſpoken 
to by one Counſel on each Side. It was afterwards ſet down 
accordingly, in the Paper; and ſtood for Argument upon 
Friday 26th January, 1759: But the Defendant's Counſel 
ſaid he was not prepared, having received his Brief but the 


preceding Evening. 


Tu Co ux told him, that was his Client's own Fault: 
The Defendant ought to have been ready. And they order- 
ed the Pos TE a to be delivered to thePLAINTLFE. 


Note The only Reaſon of mentioning this Caſe at all, is 
to prevent its being hereafter cited as an AUTHORITY ; 
upon a miſtaken Apprehenſion of its having been determined 
in a ſolemn Manner after Argument and Deliberation upon the 
Weight of the Objections. 1 | 
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Rex verſus Riſpal. 


: HIS was entolliaincnr found at the Weſtminſter Seſ- 
L fions of the Peace, againſt the Defendant and two 
others for a Conſpiracy : But the Certiorari was brought 


by Riſpal only. | 


The Indictment ſet forth, That Antoine Riſpal, Henry Bol- 
ney, and John Delaporte, wwickedly and maliciouſly deviſing 
and intending unjuſtly to dex and aggrieve one John Chilton, 
and to deprive 35 of his good Name, Fame, Credit, and Re- 
putation, on c. at c, wickedly and unlawfully did among 
themſelves cConSyiRE, combine, Confederate, and agree, 
falſely and without any reaſonable or probable Cauſe, to 
charge and accuſe the ſaid John Chilton, ** That he the ſaid 
John Chilton hadethen lately before talen out of a Bag, 
«© a Quantity of Human Hair, which Bag was contained in 
* a Bale, which conſiſted of five Bags of Hair, of the Goods 
and Chattels of the ſaid Antoine Riſpal.” | 


That the ſaid Henry Bolney afterwards, to wit, on Ec, at 


ec. in Purſuance of and according to the ſaid, Conſpiracy, 


Combination, Confederacy and Agreement between him and 
the ſaid Antoine Riſpal and John Delaporte ſo as aforeſaid be- 
fore had, did ſay io the ſaid John Chilton, ** That He the ſaid 
John Chilton was a Man of Credit; and that He the ſaid 
% Tobn Chilton had better make it up than have his Credit 
<< blaſted.” | ESE 


That the ſaid Antoine Riſpal, in Purſuance of and accord- 
ing to the ſaid Conſpiracy, Combination, Confederacy, and 
Agreement between Him and the ſaid Henry Bolney and John 
Delaporte ſo as aforeſaid before had, afterwards, to wit, 
Fc, at &c. unlawfully and wickedly did exad?, receive and 
had of and from the ſaid John Chilton the Sum of Thirty 
Pounds of lawful Money of Great Britain, of the Monies of 
the ſaid John Chilton, and alſo a certain promiſſory Note in 
Writing, bearing Date the ſaid 28th Day of February, in the 
Year of our Lord 1758, ſigned under the Hand of the ſaid 
Tobn Chilton for the Payment of the Sum of Thirty-three 
Pounds to one Thomas Higginſon or Order, fix Weeks after 
Date, and which ſaid Note was indorſed by the ſaid Thomas 
Higginſon to the ſaid Antoine Riſpal ; for and as a Compo- 
fition for the pretended Offence above ſpecined, and to dei 
from all Proſecution againſt the ſaid John Chilton ſor the 
ſame ; which ſaid Sum of Thirty-three Pounds hath heen 
Hnce paid by the ſaid John Chilton, in Diſcharge of the ſaid 
Note: Whereas, in Truth and in Fact, the faid John Chilton 
never was guilty of the ſaid Offence fo falſly charged on him 
as aforeſaid, or of any ſuch like Offence, Ta the great Da- 
| | T 
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mage, lmpoveriſhment and Diſgrace of the ſaid John CBil- 


ton; to the evil Example of All others in the like Caſe of- 
fending ; againft the Peace of our ſaid late Lord the King, 
his Crown and Dignity; and againſt the Peace of our pre- 
tent Lord King George the Third, his Crown and Dignity. 


The Defendants Bolney and Delaporte pleaded ** Not 
* guilty :” And the Indictment was tried, as againſt them, 


at the Weſtminſter Seſſions. Bolney was acquitted : Delaporte 


was found guilty. 


The Defendant Riſpal did not then come in: But He af- 
terwards came in, and pleaded “ Not guilty ;*”* and was 
tried, and found guilty. Whereupon He brought a Certiorari 
to remove it into this Court, a 


On Tueſday 26th of January laſt, Mr. Lucas, on Behalf of 
the Defendant, moved in Arreft of Judg ment. | 


| Firſt Objection—An Indictment for fuch a Conſpiracy as 
this is, does not lie before the General Seffions of the PEACE. 


Second ObjeQion—The Fact which the Defendant con- 
ſpired to charge the Proſecutor with, is 20 Ofence : It is only 
an Indictment for ** wickedly and unlawfully conſpiring, 
«* te, fallly to accuſe John Chilton of Taxing Hair OU 
or a Bac ;” (without alledging it to be an unlawful or 
felonious Taking) Whereas the Offence whereof the Party 
was accuſed ought to be particularly charged: No Implica- 
tion will make it good. ers.) 


A Ru l E was then made to ſhew Cauſe why the Judg- 
ment ſhould not be arreſted. 8 


Afterwards, on Thurſday 29th of April following, Mr. Lu- 
cas inforced his Objections in Arreſt of Judgment; and Mr. 


Solicitor General, for the Proſecutor, thewed Cauſe againſt 


arreſting the Judgment: And it was then adjourned. 


On Wedneſday 12th of Moy, it ws argued by Mr. Baynham 
for the King, and Mr. Morton and Mr, Stowe for the Defen - 
ß 


Tur Cov kr were of Opinion, that the Juſtices of Peace 
had Juriſdiction in the preſent Caſe ; a Conſpiracy being a 
Treſpaſs, and tending to a Breach of the Peace: And they 
beld, that the Indictment was well laid; and that the Gift 
of the Offence is the unlawful conſpiring to injure the Man 
by this falſe Charge. "They All therefore concurred in Opi- 
nion, That the Rule ought to be diſcharged. | 
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Int 22 Fart, qui tam &c, verſus Hawkins. 
une, 1762. 1 | | "= 
| N ſhewing Cauſe againft a Rule which was drawn up 
generally, Jo ſhew Cauſe why the Defendant ſhould 

« not be diſcharged out of Cuſtody of the Marſhal, as ts 
«© the Execution qawith which he lands charged in Ty1s 
„ SviT;” but which only meant to bring in Queſtion, 
„Whether He could be Gifcharged as rt the 8 
<6 Moiety :** (for it was not pretended, even by the Defend- 
ant's own Counſel, © that he could be diſcharged as to the 


T Crown's Moiety ; —) 


Trex Cour reſolved, clearly and unanimouſly, ** That 
«© Defendants in Qui TAM Adions are not at all included in 
“ the 13th Clauſe of the AQ of 32 G. 2. c. 28. (pa. 434.) 
for Diſcharge of Debtors in Execution for Sums not ex- 
<© ceeding One Hundred Pounds, upon exhibiting their Pe- 
„ tition and aſſigning over All their Eſtate and Effects for 
«© the Benefit of ſuch of their Creditors as ſhall ha ve charg- 
ed them in Execution: And, accordingly, They 


DISCHARGED THE RuLE, 


Mr. Solicitor General was for the Plaintiff : Mr. Baynham 
for the Defendant. | | ; 


edneſ. : iſon. Cha I 
June, 27652 Rex verſus Sir Thomas Harriſon, Chamberlain of 


| 5 London. 
En the Crown-Paper.) 4 


Mandamus having iſſued, directed to Sir Thomas Har- 
N riſen, Knight, Chamberlain of the City of London, to 
admit William Cope into the Freedom of the ſaid Ci rv; hav- 
ing ſerved an 'Appremticeſhip to John Cope, a Freeman of 
the Company of Clorh-workers, and having afterwards du- 
ly adwitted Himſelf into the Freedom of the ſaid Company 
of Cloth Workers n-: | | 


| Tur Return ſets forth, that the City of London is 
| an ancient City, Sc, and a Body Corporate, Cc; and 
that there are ſeveral Guilds, ' Companies, c; which 
Guilds, Companies, Cc, have ufed and ought to have 
the Over ſeeing. C:rredion, and Government of the ſeve- 
ral Perſons ufing and exerciſing the * ſeveral Arts, Trades, 
| Miſteries and manual Occupations belonging to ſuch ſeveral 
| Societies, Guilds, Fraternities, Fellowſhips and Companies, 
in the Uſe and Exerciſe of ſuch Arts, Trades, — 
* 8 8 i 7 +5 wb 5 $ an 
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and manual Occupations within the ſaid City and the Luber- 
ties thereof; And that the ſaid ſeveral Societies, Guilds, 


Fraternities, Fellowſhips and Companies of the ſaid City, and 
the Men of the tame, for all the Time aforeſaid have uſed 
and ought and yet uſe and ought to be under the Order, Co- 
wernment and Regulation of the Mayor and Aldermen of the 
ſaid City for the Time being, with the Commonalty of the 
ſaid City in Common Council aſſembled. 


The Return further certifies a Cuſſom, That every Per- 
*© ſon, at the Time of his or her Admiſſion into the ſaid 
City, be free of s Oo One of the aforeſaid Societies, 
«© Guilds, Fraternities, Fellowſhips or Companies of the faid 
„City; and be admitted into the Freedom of the ſame 
City, as a Freeman or Freewoman of or in ſuch Society, 
Guild, Fraternity, Fellowſhip or Company.” | 

| « 


Then it certifies another Cuſtom, ** That no Perſon not 
* being free of the City may ſell by Retail, or keep any Shop 
„for Retail Sale, or uſe any Occupation for Hire, Gain or 
Sale, within the ſaid City or its Liberties :** Andthat there 
is another Cuſtom within the ſaid City, That if any Cuſ- 
'** toms, obtained prevailing and uſed in the ſaid City, be or 
have been difficult, or defe'/ive in any Part ; Or if any 
Things newly ariſi-g in the ſame City, where a Remedy 
is not or hath not been already ordained, ſhould want or 
„have wanted Amendment; The Mayor and Aldermen of 
the ſaid City for the Time being, with the Aﬀent of the 
*© Commonalty of the ſaid City in Common Counſel afſem- 
. ** bled, may apply and ordain, and have been uſed and ac- 
*© cuſtomed to apply and ordain, and of Right ought to ap- 
„ ply and ordain, as often as to them ſhall or hath ſeemed 
„ meet, AN APT AND PROPORTIONABLE REMEDY in 
„ that Bebalf, for the common Benefit of the Citizens of the 
*« ſaid City, and of other Perſons Feſorting thither , ſo as 
* ſuch Ordinances be agreeable to good Faith and Reaſon, not 
* prejudicial to the King and his Progenitors, or to the Peo- 
ple, and in no wiſe contrary to the Laws and Statutes of this 
Kingdom.“ Which ſaid Cuſtoms, together with all the 
other Cuſtoms of the ſaid City, were ratified and confirmed 
to the then Mayor and Commonalty of the ſaid City and their 
Succeſſors, by the Authority of the Parliament of the Lord 
Richard formerly King of England c, the Second after the 
Conqueſt, holden at Meſtminſter, in the Seventh Year of his 


Reign. 


The Return further certifies, That there hath been for all 
the Time aforeſaid and fti]| is, within the ſame City, a cer- 


tain ancient Society or Company of Perſons uſing and exerciſing 


the Art, Trade and Mittery of B UTCHERS, within the ſaid 


City, 


. 
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City and the Liberties thereof; which ſaid ancient Society or 
Company, on the zoth Day of June in the TWenty- ſeventh 
Year of the Reign of the late Lord George the Second, King 
of Great Britain &c, and long before, was and ſtill is a Body 
Corporate, by the Name of the Maſter, Wardens and Com- 
monalty of the Art or Miſtery of Butchers of the City of 
London; And that the ſaid Company or Society is and for 


All the Time aforeſaid hath been One of the aforeſaid Com- 


panies or Societies. 


The Return then ſersforth a By-Law, made at a Com- 


mon Council of the ſaid City, holden according to the Cuſ- 
tom Cc. on the 2oth of June 1727; Namely-—That it was, 
by the Authority of the ſame Common Council, in and by an 
Act of the ſaid Common Council, intitled “ An AQ for re- 


gulating the Company of BUTCHERS of the City of Lon- 


„don,“ enacted, ordained and eſtabliſhed in Manner and 
Form as follows, to wit, ** WHERY as the Maſter, Wardens 
*© and Commonalty of the Art or Miſtery of Butchers of the 
City of London are and have been an ancient Fellowſhip 
and long fince incorporated, and have obtained feveral 
* Royal Grants for Confirmation of their Privileges ; And 
*<« whereas many Perſons who exerciſe the Trade of a Butcher 
** within the City of London, have obtained their Fredoms of 
* 0oTHER Companies, by Redemption and otherwiſe ; by 


4%. Reaſon whereof, the ſaid Company of BuTCHERS is MUCH 


„ DIMINISHED and MAY FALL in Decay; For Remedy 
** WHERE OF, Be it enacted, ordained and eſtabliſhed, by 
„the Right Honourable the Lord Mayor, Aldermen and 
Commons of the City of Landon in this preſent Common 
Council aſſembled, and by the Authority of the ſame, 
© That from and after the 2gth Day of September next, 
** Every Perſon not being already free of this City, occupying, 
© uſing or exerciſing, or who ſhall occupy, uſe or exerciſe 
the Art, Trade or Miſtery of a BuTcHre x within the 
City of London or Liberties thereof, all take upon him- 
* ſelf the Freedom and be made a Freeman of the ſaid Co MDA“ 
NV of BuTCHERS; And that no Perſon or Perſons 
now uſing or exerciſing, or who ſhall hereafter uſe, occupy 
** or exciſe the ſaid Art, Trade or Miſtery of a Bur cnER 
within the'faid City or Liberties thereof, ſhall from and 
* after the faid 29ih Day of September be admitted by the 
Chamberlain of this City for the Time being, into the 
** FREEDOM or liberties of THis CITY, OF or 1N any 
*© OTHE R Company than the ſaid Company of BUTCHERS ; 
Any Law, Ulage or Cuſtom of this City to the contrary 
** notwithſtanding : Provided always, That all and Every 
Perſon or Perſons not being already free of this City, and 
** who now are or hereafter ſhall be intitled to the Freedom 


of any other Company within this City by Patrimony or 
Service, and ought (in Purſuance of this AQ) to be mage 


66 
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*+ free of the ſaid Company of Butchers, SHALL BE A p- 
„ MITTED into the Freedom of the ſaid Company of 
«© BuTCHERS, upon Payment of ſuch and the like Fine and 
* Fees (and no more) as are uſually paid and payable upon 
_ * Admiſſion of the Child or Apprentice of a Freeman of the 


« ſame Company.“ . 


The Return then ſets forth, That the ſaid William Cope 
was educated as an Apprentice in the Art, Trade and Miſtery 
of a BUTCHER ; and at the Time of the Preſentment of the 
ſaid William Cope to the Chamberlain to be admitted into 
the Freedom of the ſame CI r* (as in the Writ is mention- 
ed, ) did uſe, occupy and exerciſe and ſtill doth uſe, occupy and 
exerciſe the Art, Trade or Miflery of a Bur CHER, within 
the ſaid City and the Liberties thereof ; And that the faid 
William Cope, at the Time of ſuch Preſentment as aforeſaid, 
Was not, nor yet is a Freeman of the ſuid Company of BuTcu- 
ERS. : : 


And for theſe Cauſes, the Chamberlain returns that He had 
refuſed to admit him into the Freedom of the ſaid City ; 
nor can He admit him into it. | | 


Mr. Yates, for the Proſecution of the Writ, argued That 
this By-Laz is totally voip. 


He premiſed, that Wannel's Caſe, which He ſuppoſed 
would be relied upon by his Opponent, and which is re- 
ported in 1 Sir J. S. 675, and in 8 Mod. 267, is, diftinguiſh- 


1 


able from this Caſe. | 
Then he proceeded to object to the preſent By-Law. 


_ Firſt ObjeQtion—This By-Law is beyond their ] v RIS DIC- 
110 N. | 


Secondly, The CAus E of making it is inſufficient. 


Firſt—Tt exceeds the Furiſdifion of the Makers of it, For 
Firſt, It varies the Confiitution of the City efſentially ; Se- 
condly, It injures all the other Companies of the City; And 
Thirdly, It reſtrains Trade, | 


Firſt, It eſſentially varies the Conſtitution of the City. Rex 


v. Philips, in Carmarthen, Trin. 1748, is an Authority to ſay 
that a By-Law conttary to the Charter is nat good. 


Here, All Perſons, in general, intitled to be free of any 
Company, were, before the making of this By-Law, intitled 
to their Freedom of the City: Whereas this By-Law <x- 
preſsly confines theſe Perſons to be free 


of the particular 


The 


Company of BuTCutRs, 


— — 
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. The Caſe of Robinſon v. Goſcourt, in 5 Mod. 104. is good 
Law, notwithſtanding the Caſe of Wannell, above-mentioned. 


Secondly, It injures all the other Companies in the City. 
Particular Cuſtoms of the City may indeed be regulated. But 
ancient Franchiſes can not be extinguiſhed or diſſolved by a 
By-Law. Now this By-Law is injurious to all the other 
Companies. | | 


Thirdly, It reſtrains Trade. This By-Law narrows the 
Privilege, and is an injurious Reftraint to Trade and Traders, 
and a Clog to their Liberty, 


But it will be ſaid, © That the Mayor and Aldermen have 
a Power, by the Cuſtom, to do this.” To which I anſwer 
— The Cuſtom does not impower them to go /o far as this 
By-Law carries it: Here is an additional Expence laid 
Perſons entitled to their Freedom. 


He mentioned 5, 6 W. & M. c. 10. F. 6. which obliges 
every Perſon free of any of the Companies, who ſhall take an 
Apprentice, to bind him before the Maſter and Wardens of 
the Company, whereof the Maſter is a Member ; which Ap- 
Prentice, at the Time of his Binding, 1s to pay them Two 
Shillings and Sixpence : And cited 1 Ko. Abr. 364. Title, By- 
Law, Hl. 5. in the Caſe of Payne v. Hawghton, a By-Law 
(about Carmen and the Ny pg void, becauſe only 
for private Benefit. | | 


Second General Objection— I the Mayor and Aldermen 
and Common Council really had Power to make ſuch a By- 
Law, as this is, Yet the CAus E here aſſigned for making 
it is inſufficient. | 


Their By-Laws ad be made for the common Good of the 
N. B. Man- Citizens; where any ancient Cuſtom is difficult or defectiue; 


nell's Caſe or any Thing, newly ariſing, wants Amendment. 

being here 

gs _ 8 But this By-Law is not agreeable to anyof theſe Requiſites. 
* | HA | 


eee, 4M The Return does not pretend that this Company of Butch- 
Book with ers have any Poxwer of Regulation over the Members of their 


the Con- own Company. * Here, Nothing is ſuggeſted, but the Di. 
tempt it de- vinulion of the Company of Buichers, and the Danger of 
' ſerves: And ei- falling into Decay: And the Increaſe of their Profits is 
they All 
agreed that the only View of the By-Law. 80 that this is ut a By- Law 
the Caſe was made for the common Benefit of the Corporation : The other 
wrong ſtated Companies are injured. (He here mentioned Sir Thomas 
dere (1 Raym. 446. Taverner's Cale,) And no general Grievance 


Ste appears to have happened, to have occaſioned the Making 
of that Cf this By-Law, 
TR Therefore 


D 
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Therefore He concluded, that it was, upon the Whole, 
a bad One. 


Mr. Eyre, contre, for the Return, argued That this was a - 


good By-Law. 
Firſt—lt is oithin the Juriſdicion of the Makers of it. 
Secondly—The Cauſe of making it is a ſufficient One. 
Firſt—lt does not exceed their Turiſdidtion. | 


Firſt, It does not wary any eſſential Point of their Conſti- 
tution: It is only a Regulation. 


Every Man intitled to the Freedom of a particular Com- 
pany may be admitted to the Freedom of the City, as eafily 
as before. The Right remains, in Subflance, as it was be- 
fore: It is only regulated. Therefore it is not like the Caſe 
of Rex v. Philips. | : | 


4 Co. 77. b. the Caſe of Corporations, proves that this is 


not varying the Conſtitution. 


Secondly, It is not injurious to the other Companies. It 
only reduces them to their original Inſtitution. 


Thirdly, It is nat an unlawful Reſtraint of Trade in gene- 
ral, or of the Privileges of particular Perſons. ' It does not 


exceed the Cujtom, 


No additional Expence appears upon this Return. On 
the contrary, there is a Proviſion againft it. 


The Statute of 5, 6 W. & M. c. 10. $. 6. makes Nothing 


againſt us. 
Nor is 1 Ro. Abr. 364. pl. 5. applicable to this Caſe. 


The Cuſtoms of London are ſubje@ to a reaſonable Con- 
trol by the Corporation: And this is a reaſonable Control. 


As to the Second General ObjeQtion—This By-Law is 
agreeable to all the Requiſites. And the Cause of making 
it is a ſufficient and political One: It is to preſerve the Com- 
pany of Butchers from falling to Decay and being deſtroy- 
ed; And it will be attended with public Benefit, It claſſes 
Butchers by Trade, in the particular Company to which 
they belong: And the natural Tendency of it is to regulate 
that Company. 


The 
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The Caſe of Wannell againſt the Chamberlain of London 
was a ſolemn Opinion, in a Caſe ſimilar to the preſent: And 
in which the Caſe of Gro/ſcourt was conſidered and over- 
ruled. 


The Reaſons of making this By-Law are not confined to 
thoſe particular and ſpecifical One which are mentioned in 
the Preamble of it. | | ; 


Mr. Yates, inſtead of replying, conceded, that if the 
Cate of Vannell was to be conſidered as an Authority in 
Point; And if the only Objection in that Caſe aroſe from a 
Circumſtance which does not exiſt in this; it would be uſe- 


*leſs for Him to pretend to reply. 


* Tt was de- Lord MansrFitLp=—lt ſeems, that Caſe was ſo *: And 
termined in the End of this By-Law 1s to reduce the Matter to what 
Michaclmas muſt have been the original Inſtitution. 

Term 1726, Is 

12 G. 1. TW <3 | | : 
when the Reſolution of the Court was delivered by Sir Robert Raymond then Lord 
Chief Juſtice. It had been twice argued. The firſt Argument was in Lord Chief 
Juſtice Pratt's Time: Who held the By-Law to be reaſonable, in reſpect of its 
tending to prevent Frauds z, and ſaid, that © the only Difficulty was, whether Wan- 
« rel! had a Righ® to demand his Freedom in the Foiners Company; Having ſerved 
a Maſter who was not free of the Foiners Company, but of the Merchant-Taylors, But 
the Court, after hearing a ſecond Argument, and taking Time to adviſe, held, “ that 
«© a Mandamus would lie to the Joiners Company, to admit Him.“ My Note of this 
Caſe of Wannell, is agreeable to Sir John Strange's Report: It was upon a Mandamus di- 


i%b s 
8 * * x 
— v3 \ 


rected to Sir George Ludlam, then Chamberlain of Londen, 
This is a Regulation of a very extenſive Trade, that con- 

cerns every Body who eats in the City of London. 
It is not neceſſary that All the Reaſons of the By-Law 


. 


mould be given in the Preamble of it. 

Mr. Juſtice De vis o- The Caſe of Wannell was de- 
termined to the Satisfaction of every Body at that Time: 
And I took the Point to be thereby ſettled. : 


And. this is not an Alteration of the Conſtitution ; but agreea- 


ble to and a true Expoſition of the original Cuſtom. 


This Caſe 1s as different from that of Rex v. Philips, as 
Light and Darkneſs. That By-Law put the Right of being 
elected into another Set of Men than the Corſtitution requi- 
red: Whereas,they.could not alter the Right to be elected. 
But this is only regulating the Trade to what is moſt right 
and reaſonable, and reſtoring it to the true Meaning of the Cuſ- 
tom. 9 


T am 


8 — = 
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i am extremely ſatisfied with the Reſolution of 'the Caſe 
of Wannell. 


I think'this a very good By-Law: And the ObjeRions are 


of no Weight. 


Mr. Juſtice Fos TER concurred in Opinion, That this 
By-Law only reſtored the Conſtitution to what it originally 
muſt have been and ought to be; And that it was right and 
reaſonable, and muſt have been the Meaning of the Cuſtom, 
„That each Company ſhould have the Inſpection of their 
„ own Members.“ 


| Mr. Juſtice Wil Mor quite concurred alſo. He ſaid, 

the only Doubt in Mannell's Caſe turned upon the Power of 
the Joiners Company to refuſe admitting the Man: But when 
that was gotten over, there was no more Doubt. 


Corporations were originally inſtituted for the Regulation 
of Trade: And every Company muſt have had and ought to 
have the Inſpection and Regulation of their own Trade. It 
muſt be underſtood, reddendo ſingula ſingulis. 


Therefore He was very clear, that this was uo Innovation 
or Alteration of the Conſtitution, but a Re/toration of it to 
its true and original Inſtitution. 


Per Cur,” (clearly and unanimouſly) 


Let the Ry TURN be aLLOWED, 


Rex verſus Plunket, Eſq; 


A N ArTacaymenrT had been granted againſt Mr. 
I Plunket, upon the Application of Sir Thomas Frederick, 
(che Plaintiff in an Action brought by him againſt Mr. Luck- 
12) for Mr. Plunket's not appearing to give Evidence, in Obe- 
dience to a Subpena regularly ſerved upon Him. Mr. Plunker 
| ſwore, upon his Examination, that Sir Thomas had under- 
taken to give him FURTHER NOTICE, if it ſhould be ne- 
ceſſary for Him to attend ;” but that Sir Thomas neglected 
to do it: And He ſwore, ** that He had been ſubpœnaed on a 
«former intended Trial of the ſame Cauſe, and had then at- 
<< tended; but the ſaid intended Trial did not come on.” He 
further ſwore, ** that He would have attended, if He had 
received ſuch further Notice from Sir Thomas, to do ſo.” 


Whereupon 


Tueſd. 29 
June 1762, 
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Whereupon [I reported That He had cleared Himſelf of 
* the Contempt.” And it appeared to the Court, that the 
Complaint againſt him was groundleſs and unreaſonable, and 
mult have been Anon to the Proſecutor Himſelf to be fo. 


Tu Cour, after declaring it to be contrary 10 their 
general Courſe and Pradice, to give Coſts to Perfons avho had 
purged themſelves of Contempts upon their Examination, in 
Conſequence of Attachments which had been granted againſt 
them by the Court, on Cauſe ſhewn ; Yet thought that it 
ought to be done in this particular Inftance ; becauſe the 
Protecutor muſt, within his own Knowledge, be ſatisfied that 
his Complaint was ill-founded and vexatious. 


Therefore they ordered That Sir Thomas ſhould pay 
CosrTs to Mr. Plunket. 0 | 


Rex verſus Inhabitants of Stockland. 


See this Caſe z3RrIDGED, in the TABLE; and 4 large in 


. 30 


June 1762. 


the Quarto-Edition of my SETTLEMENT-CasEs, Ns. 
163. P. 508. | 


a 


Rex verſus Harris et al. 


TR. Stowe and Mr. Selavyn ſhewed Cauſe againſt the 
following Rule, which had been made on the Motion 
of Mr. Aſburſt; vis. | | 


*© Wedneſday next after fifteen Days from the Holy Trinity, 
te in the ſecond Year of King George the Third,” 


* City of Gloucefler:Y UPON reading the Affidavit 
The King againſt (of Thomas Rich lock and Others, 
Gabriel Harris and It is ordered that Tueſday next be 
two Others. given to the Defendants, to ſhew 

*© Cauſe why this Cauſe ſhould not be tried at the next 

Aſſizes to be held in and for the County of Glouceſter, 

« by a Jury of the ſaid County of Glouceſter, inſfeud of 

« the City ; upon Notice of the ſaid Rule to be given to 

the ſaid Defendants in the mean Time,” 


The Affidavit, upon which the Rule was obtained, went 
no further than to ſwear, generally, That they werily be- 
«« Hewed that there could not be a fair and impartial Trial 
„bad by a Jury of the City of Glouceſter;“ without giving 
any 1 Reaſons or Grounds for entertaining ſuch a 
Belief. | 


The 


Lent 


The Cauſe to be tried was an Information againſt the De 
fendants (as Aldermen of Glouceſter) for a Mitdemeanor, in 
refuſing to admit ſeveral Perſons to their Freedom of the 

City; Who demanded their Admiſſion, and were intitled to 
it, and in Conſequence of it, to vote at the then approach- 
ing Election of Members of Parliament for that City; and 

Whom the Defendants, did admit, after the Election was 
ever ; but would not admit them ill after the Election, and 
thereby deprived them of their Right of voting at it. 


The Proſecutors had moved for this Rule, on a Suppoſi- 
tion“ that the Citizens of the City could not but be under an 
* Influence or Prejudice in this Matter:“ Though there 

was, in Fact, a Lift returned up to the proper Officer, of 
above Six Hundred Perſons duly qualified to ſerve on the Jury. 


The Cauſe now ſhewn by Mr. Stozve and Mr. Selauyn on 
the Part of the Defendants, againſt trying the Matter by a 
Jury of the Court V at large, inſtead of a Jury of the City, 
was, that this was an Application both unprecedented and 
ill-founded, For thar, as this Information was a Criminal 
Proceeding, it was local and muſt be tried by a Jury of the 
County where the Fad aroſe : And if that were not fo, yet 
here is no Kind of Reaſon ſhewn for going out of the ordi- 
nary Courſe, but mere unſupported Imagination. 1 


In the Caſe of the Mayor of Poole v. Bennet, in 2 Sir F. 
S$ 784. Tbe Action being laid in the County of the Town 
of Poole, for a Duty claimed to be due to the Corporation; 
And it appearing manifeſtly, that there could be no fair 
Trial in Pole; the Venue was indeed changed to the County of 
Hants. But that was a Civil A#ion. | | 


In the Caſe of the King againſt Clendon, in 2 Sir J. S. 911. 
An Information was laid for an Aſſault in Middleſex : and 


the Court refuſed to amend it, by laying it in London. 


Rex v. Burton et al', Tr. 1754, 27, 28 G. 2. B. R. was an 
Information tor a falſe Return to a Mandumus, laid in the 
Town of Nottingham And the Court refuſed to change the 
Venue ſrom the Town to the County of Nottingham, or to 
any other County, (though it was tworn there was not a 
ſufficient Number of Fre<holders in the Town, who were not 
Burgeſſes ;) becauſe it was a Criminal Proceeding, and the 
Cauie ought to be tried where the Fads aroſe. And yet that 
Information unt have been originally laid in Middleſex. 
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2 


1 


The Caſe of Norwich, Clift's Entr. 741. Pl. 2. was a Civil 
Action. 9 | TEE 


There is a vaſt Difference between civil and criminal Pro- 


ceedings. In the latter, the Court will not grant a Rule to 


inſpect Books: It was refuſed laſt Hilary Term, in the Caſes 
of Rex v. Head, and Rex v. Heydon, and in Dr. Purnel's Caſe 


in Hil. 1748. 5 


Mr. Aſburſt, ſupported by Mr. Solicitor General 180 Mr. 


Morton, argued on Behalf of the Proſecutors, for making the 
Rule abſolute. 5 


They denied that there was any DiſtinRion in zhis reſpeR, 
between civil and criminal Proceedings. An Indictment ma 
be removed by Certiorari, out of a County where a fair Trial 
can not be had, to be tried in One where it may. And they 
urged, that here muſt be a Failure of Fuftice, if it was not 
done: For, here are no Perſons in the City of Gloucefter, who 
are impartial and unprejudiced. The Afﬀidavit, © That it 
is verily believed that an impartial and fair Trial can not be 
* had by a Jury of the City,” ſtands uncontradicted; and 
muſt, therefore, be taken for Fact and Truth. 


Burton's Cafe was an Application by the Proſecutor, to 
change the Venue, in an Information for a falſe Return to a 
Mandamus : And the refuſing to change the Venue did not 
occaſion a Failure of Juſtice there ; becauſe the Proſecutor 
of the Mandamus might bring his Action for a falſe Return. 
Whereas here mult be a Failure of Juſtice : Which ſhall never 
be ſuffered. The Caſe of the Mayor of Pole againſt Benner 
was determined upon this Principle. And the Caſe of Nor- 
evich alſo went upon this Ground. Wee 


The preſent Caſe is almoſt in Point (they ſaid) with that 
of Norwich : And there was the ſame Suggeſtion as they 
now make. | 


Therefore they concluded with praying to have their 
Rule made abſolute; and that they might have Liberty to 
enter a Suggeſtion on the Record, (as was done in that Cafe) 
That there can not be a fair and impartial Trial had in 
* the County of the City ;” and therefore praying that the 
Fenire may be directed to the Sheriff of the County of Glouceſ- 
ter, to return a Jury out of the County at large. [V. Clifr's 


Entries, p. 741. Title, Venire Facias, pl. 2. Calumnia Furato- 


rum Civitatis Norwici, ] So, in the Berwick Cauſes, a Suggeſ- 
tion was entered on the Roll. [See it in the preceding Vo- 
Tume, Page 863.] 


Lord 


1 
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Lord MansSyiztLp—Notwo Things can be more dif- 
ferent than changing the Venue, and continuing it as it was, 
with ſuch a Suggeſtion on the Roll as is now propoſed. In 
the Nottingham Caſe, Rex v. Burton et al, the Motion was, 
© to change the Venue: This is, to enter a Suggeſtion on | 
«© the Roll, with a Nient dedire.” | {1 


Notwithſtanding the Locality of ſome Sorts of Actions, or il 

of Informations tor Miſdemeanors, Ir the Matter can not be i 
tried at all, or cannot be fairly or impartially tried in the 
proper County, it ſhall be tried in the next adjoining County. 
The Caſe of Berwick was determined upon the Foundation 
—* That the Writ of Venire Facias did not run there.” 

And ſo it is likewiſe in the Cinque Ports. In theſe Caſes, 
there could otherwiſe be no Trial had at all. That of Wor- 
wich was a Caſe where, in e of the particular Circum- 
ſtances, there could not be a fair and impartial Trial had by 


a Jury of that City, | | bl 


But, as the Party can not traverſe ſuch aSuggeſtion, when j 
entered by a Rule of Court, there muſt be a clear and ſolid 
Foundation for it. | 


Now, in the preſent Caſe, This general Swearing to Ap- 
preben fron and Belief only, is not a ſufficient Ground for entering 
ſuch a Suggeſtion ; eſpecially, as it is ſworn on the other | | 
Side, © That there is a Liſl returned up, conſiſting of above 605 
«« Six Hundred Perſons duly qualified to ſerve.” 7 


Surely, a Perſon may eſpouſe the Intereſt of One or Ano- | 0 
ther Candidate at an Election, without thinking himſelf of 
obliged to juſtify, or being even inclined to defend, the in- 1 

proper Behaviour of the Friends or Agents of ſuch Candidate. 


THis Queſtion to be now tried, is no general Queſtion of {1 
Right, or a general Queſtion that can affect the Corporation 40 
in future, or by way ot Example : It is only, Whether the | 
«« preſent Detendants, who were not the Candidates, ated 14 
partially and unjuſtly, upon an Occaſion and in a Matter | | 
«© where THe y alone are perſonally concerned ;” and it is 1 
a mere per ſonal Charge upon them. | EE 

So that here is a Want of Foundation in Fact, for ſuch a Sug- 
geſtion : And therefore there is no Reaſon for the Court's 
granting what is now prayed. j 


Mr. Juſtice De NIs o x—The Court will be cautious 
of admitting the Entry of a Suggeſtion which can not after- 
wards be contradicted, = TRE . 

4 H 2 Þ 
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It is true, that where an impartial Trial can not be had 
in the proper County, the Venire may be awarded to the nexr 
County. In a Norwich Caſe, relating to a Bridge, the City 
of Norwich and-the County at large being Both intereſted, 
the Venire was therefore awarded into Suffolk. 


But there ought to be the cleareſ Evidence in the World, 
to ground ſuch a Suggeſtion upon ; vr it muſt ariſe out of the 
Record itſelf. | | 


Now here it does not ariſe out of the Record; Nor is there 
a ſufficient Ground to ſupport it. | 


The Caſe of the King againſt Burton and Others, in Mor- 
ling ham, was a Motion to change the Venue. In this Method 
of entering a Suggeſiion upon the Roll, The Venue re- 
mains; and the Court only award the FYenire to the next ad- 
Joining County: But they ought not to do it in this Caſe ; 
becaule the Place of Trial ought not to be altered from that 
which is ſettled and eftabliſhed by the Common Law, unleſs 
there ſhall appear a clear and plain Reaſon for it; which 
can not be ſaid to be the preſent Caſe. | 


Mr. Juſtice Fos TEN was of the ſame Opinion. 
Here is no Fact ſugge ſied, to warrant the Concluſion © That 


<< thete can not be a fair and impartial Trial had by a Jury 


of the Oity of Gloucefler.” It is a Conclufion without Fre- 
miſſes. The Reaſon given, or rather the Suppoſition, would 
hold as well, in all Caſes of Riots at Elections. | 


This is no Queſtion relating to the Intereſt of the Voters - 
It is only. Whether the Defendants, the Perſons particu- 
© flarly charged with this Miſdemeanor, have perſonally ad- 
«> ed corruptly or not.” 


. Mr, Juſtice WiL.morT concurred. 
There was no Rule 'better- eſtabliſhed, He ſaid, than 
that All Cauſes ſhall-be tried in the County, and by the 
++ Neiphbourhood of the Place, wherethe Fact is committed.” 


And therefore that Rule ought never to be infringed, unleſs 


it plainly appears that a fair and impartial Trial can not be 
bad in that County. 


Where that does plainly appear, He ſaid he bad no Doubr 
of the Couri's having Pater to depart from the General Rule. 


The Caſe of the King (againſt The Inhabitants of the 
County of Nottingham, in 2 Lev. 112. was a Queſtion upon 
the Right of repairing a Bridge: There the Information 

N I brough, 


"_— Trinity Term.2 Geo. 3. B. R. 


brought againſt them ior not repairing it, was tried at the 
Bar, by a Middleſex Jury. That was done by Conſent And 
it was a Sort of Civil Right that was to be tried, However, 
if it be conſidered as a Criminal Cate, All the Inhabitants of 


the County, were intereſted. 


The true Rule about Suggeſtions entered upon the Re- 
cord, is, That the FacTs proving that a fair and impar- 
* tial Trial can not be had in the ordinary Courte, muſt be 
* themſelves. ſuggeſted upon the Record. Whereas, here, it 
is only a Concluſion 4avithour. Premiſes; It is only ſuppoſed, 
confectured, they verily believe,” that there can nor be a 


fair and impartial Trial by a Jury of the City. Nor, in the 


Nature of the Thing, can ſuch a Suggeſtion be credited. It 
does not follow, that becauſe a Man werted on One Side or 
on the Other, He would therefore perjure Himſelf, to favour 
_ that Party, when ſworn upon a Jury. God forbid! The 
Freemen of this Corporation are not at all'intereſted in the 
perſonal Conduct of theſe Men upon this Occaſion: The 


ſame Reaſoning would juſt as well include All Caſes of 


Elefion- Riots, 


Therefore, though. He had. no Doubt, He ſaid, of the 
Authority, and Furiſdidion. of the Court, to award the Venire 


into another County, upon a Suggeſtian of Facts clearly and 


fully proved to the Court, ſhewing ** that a fair and impar- 
*© tial, Trial cannot be had in the County where the Fact is 


** laid ;” yet He was as clear, that in this Caſe there was no 


Sart of Foundation. for ſuch a Suggeſtion being entered. 
Fer Cur',—unanimouſly 
a, 
RULE DISCHARGED. 


V. Dean and Chapter of Oloucæſter verſus. Pitt et al, 1767. 


Rex verſus Pitt: 3 
| Rex ver/us Mead. 
THE Defendants having been convicted of Bxinzay 


ati an Eleftion for Members of Parliament, upon an In- 
formation granted by the Court, as at Common Law.; The 
Court had a Doubt about the Sentence they ſhould pronounce 


upon them. 


It was argued on Friday laſt, (the 25th of this Inſtant June) 


by Sir Fletcher Norton, Solicitor General, Mr. Morton, and 
£4 Vee EM Me. 
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Mr. Thur low for the Defendants; and by Mr. Serjeantj Davy, 
Mr. Serjeant Burland and Mr. Popham for the Proſecutor. 


The Counſel for the Defendants argued, that this Court 
had zo Juriſdition at Common Lan, to puniſh Bribery at 
Elections to Parliament. There is no Inflance of any ſuch 
Judgment given by this Court: Which proves that there 
can be None given by them. | 


The Houſe of Commons are the proper Judges of this Mat- 
ter. 4 Inſt. 23. Thomas Long's Caſe of Weſtbury, was ad- 
judged in the Houſe of Commons, ſecundum Legem et Con- 
fſuetudinem Parliamenti ; And the Mayor was fined and im- 
priſoned ; and Long, removed. 


Lord Mansritip—That was for a Contempt; in 

which Caſe the Houſe of Commons had Juriſdiction. The 

latter Part can not be true : There could be no Fine ſet 
there ; It muſt have been in the Star Chamber. 


The Counſel for the Defendants proceeded. 


Ir this Court can give any judgment at all, it can be no 
more than a Judgment guod convidtus eſt; As the two 
2. 2. Years limited by the “ Statute are not yet expired. For, 
Pn, otherwiſe, the Party might be liable to a double Puniſhment 
for the ſame Offence : Since any common Informer may ſtill 
bring an Action, being within the Time limited; And the 
Offender will after Judgment be liable to the Penalty of Five 
Hundred Pounds, and alſo to the Diſabilities mentioned in 
+V. 2 G. a. the f Statute. : _ | 
. $ > _ 
and 9. ult. In Rex v. Huctup, 2 Sir J. S. 1048, upon the Gaming 
Act, the Judgment was only ** Ideo convictus eſt: And that 

was after Argument and Confideration. 8 


Here, indeed, the Action may be brought for the Penalty 
of Five Hundred Pounds, without ſuch a Judgment. 


The Court may therefore, in the preſent Caſe, either give 
this Judgment quod convitys eſt; or po ſi pone and ſuſpend. 
the giving any Judgment, till after the Expiration of the 
limited Time. e | Rae Ta 


At leaft, the Puniſhment ought to be greatly mitigated, in 
Caſe the Court ſhould now give any Judgment at all. 


The Counſel pro Rege ſaid The Statute of 2 G. 2. c. 24. 


does not take away the Offence at Common Law: It only 
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inflicts a new further Penalty. Therefore the Court may 


now inflict the Common Law Puniſhment : The Legiſlature 
have only inflicted an additional! One. The Puniſhments 
inflicted by this Act are cumulative. Queen v. Wipg, Salk. 
460. Hawk, P. C. 178. And they cited 2 Hale's Hift. P. C. 
191. to prove that the Party may ſtill be indicted at Com- 
mon Law. But they made a Doubt Whether an Action 
could be brought upon the Statute, after a Judgment given 
againſt the Defendant at Common Law. e 


This is now to be conſidered in the ſame Manner as if it 


were a Conviction upon an Indid ment: For, whether the 


Court had thought proper to grant an Information or not, 
yet the ſame Conviction mighi have been obtained upon an 
Indidment. However, it appears by the Words of the Sta- 
tute itſelf, (“or being any otherwiſe lawfully convicted 
„ thereof,” that an Information might properly be granted 
ewithin the limited Time of Two Years. | . 


Lord Coke in 2 Inſt. 200. (upon W. 1. c. 20, de Male- 
facdoribus in Parcis,) ſays, It is a Maxim in the Common 


Law, That a Statute made in the Affirmative, without any 


Negative expreſſed or implied, does not take away the 
„Common Law.” | 


Lucus 336, The King againſt Dixon and his Wife, An In- 
dic ment tor keeping a Gaming-houſe, is ip Point. That was 


laid“ contra formam Statuti, and was brought within the 


Time limited by the Statute for bringing the Action for the 
Penalty. 3 | 


In 6 Mod. 42. Regina v. Orbell—There is no ſuch Ob- 
jection; And yet it appears by the Record, that the Indi» 
ment was brought within the limited Time. 


In Rex v. Wol/ton, Fitz-Gibb. 66. (for Blaſphemy,) the 
above-mentioned Maxim was laid down. So in Rex v. Ro- 
binſon, Tr. 1759. 32, 33 C. 2. B. R. Yet there the Pariſh 
might have proceeded for the Allowance. [V. ante, p. 799-] 


The Act of 2 G. 2. c. 25. does not take away the Com- 
mon Law Proceeding for Perjury. 9 


Though the Reaſons urged might be an Objection againſt 


actually 1772 them a ſecond Time; yet the mere Appre- 
hen ſion of a ſecond Puniſhment is no Reaſon againſt puniſh- 
ing them once. | | 


In 2 Shoaver, 30— Rex v. Stanton, Judgment was given 


for the King upon the Information, though an Action lay for 


the Party. 2 
| An 
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And very few Proſecutions are commenced at Comino 
Law for the Facts puniſhable by ſuch Acts of Parliamen 
as this is. 

The Counſel for the Defendants replied, That though a 
Proſecutor may have an ELECTION of One of two Re- 
medies, yet that does not at all tend towards proving © that 


He ſhall have Both.“ It is contrary to the Law of this 


Country; It is contrary to natural Juſtice, that the Party 
ſhould be vice puniſhed for the ſame Offence. And this 
Judgment now prayed againſt the Defendants, would be 
no Bar to an Action in 4 Keil Suit. 


lee, ene, of” is the proper Judgment, The Dif: 
abilities will follow it : And the Party will remain open to an 


Action for the Penalty. The Judgment ought to be general - 


The Diſabilities only follow as a Conſequence. 


This Caſe differs from the Caſes that have been cited 
and is not at all like Caſes of, a Perſon being liable to both 


civil Actions and criminal Proſecutions for the ſame Matter: 
For they are diverſo intuitu; whereas theſe are both of 
them penal, | | . | 


Tux Cover directed an Inquiry, © Whether, Vince 
the AR of Parliament, the Propriety of granting Informa- 


tions before the Time limited for bringing an Aion upon 


* the Statute was expired, had been ſolemnly confidered.” 


Upon Examination, It came out That no Objection had 


«© ever been made, upon the Ground of the Penalties in- 
<< troduced by the Act: Where the Afﬀidavits were full, the 
Rules had been made of Courſe.L“ 


Court. 


* 11 \ 


He premiſed, that wherever a Practice, which is wrong or 


unreaſonablé, has happened to have been introduced, for 
want of a ſufficient Advertence ta the Conſeguence of it, the 
beſt Way is to ſethit right immediately, as ſoon as the Incon- 


venience is obſerved, if former Caſes be not affected by the 


* 


Retroſpect. „ | 


BAIER at Elections for Members of Parliament muſt un- 
doubredly, He ſaid, have always been a Crime, at Common 
Law ; and conſequently, puniſhable by Indictment or Infir- 
mation, But the Act of 2 G. 2. c. 24. has introduced a very 
ſevere Penalty 3. in Order to enforce the Laws then already 
in Being, and becauſe they had not been ſufficient to * 
; 9 „„ | 5 | the 


Lord Ma nsF1ELD now delivered the Reſolution of the 


bane Pa 
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u 
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the Evil. It enacts in the Seventh Section,. —“ That if any 
«+ Perſon, claiming a Right to vote, ſhall aſk, receive, or 
« take any Money or Reward, or agree or contract for any, 
« either to give his Vote or to forbear voting, in any ſuch 
Election; Or if any Perſon, - by Himſelf or any one em- 
« ployed by Him, ſhall by any Gift or Reward, or by any 
„ Promiſe, Agreement or Security for any Gift or Reward, 
„corrupt or procure any Perſon or Pertons to give his or 
their Vote or Votes in any ſuch Election; ſuch Perfon ſo 
« offending ſhall for every ſuch Offence forfeit Five Hun- 
« dred Pounds (to be recovered as before directed, ) together 


with full Coſts of Suit; And after Judgment obtained 


againſt him in any ſuch Action of Debt, Bill, Plaint or 


Information, or ſummary Action or Proſecution, or being. 


*« ANY OTHERWISE LAWFULLYCONVICTED THERE= 
or, ſhall for ever be diſabled to wore in any Election to 
Parliament, and alſo to Hd any Office or Franchiſe as a 
* Member of any City Burrough Town Corporate or 
Cinque Port, as if naturally dead.” And the laſt Clauſe 
limits the Proſecution to be within daun Tears. 


It is true, that ſome Informations at Common Law have, 
fince the Commencement of this Ad, been applied for and 
granted, within the two Years. But it now appears, upon 
looking into the Matter, that the granting ſuch Informations 
at the Suit of a Proſecutor, ſubſequent to the Making of this 
Act of Parliament, was a Point never litigated or argued, or 
garticularly conſidered: It probably was thought warranted 5 
by Spinage's Caſe, in the Burrough. of Abingdon. ,* Which very“ P. 1784. 
Pier was apprehended. to be a Precedent for it ; though in 70. 2. B. K. 
act. it was net a Precedent for granting eſe Informations 
for Bribery at Elections of Members to ſerve in Parliament; 
being, as it appears now it comes to be looked into, only for 
Bribery at the Election of a Mayor of the Corporation. Ih ſuch 
Informations as are carried on by private Proſecutors, the , 
Cots ſtand upon a very different Foot from the Coſts given 
to thoſe who ſue upon hi Statute : This AQ gives the 
Perſon who recovers the Penalty, full Coſts: of Suit. | 


* 


This Crime certainly ſtill remains a Crime at Common Lan. 
The Legiſlature never meant to ale away the Common 
Law Crime; but to add a penal Action. „ 


This appears by the Words, or being any otheraviſe la w- 
* fully convicted thereof :” And We are All of Us clear, 
that it fill: remains a Crime-at Common Law.” And the 
preſent Conviction, upon an Information granted by the Court, 
is juſt the ſame as if the Defendants had been convicted up- 


But 
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— 


But this Caſe has raiſed a great Doubt in our Minds, upon 
the Propriety of granting Informations 4vithin the two Years, 


The ſhewing Cauſe, and the Trial, may be auxiliary to 
the penal Action. After Conviction, the Court is under a 
great Difficulty ah Puniſhment to inflièt;“ Not know- 
ing whether the penal Action may follow, or not. 


As at preſent adviſed, We All think, That, in genera! 
the Court never ought to interpoſe by Information. 


After Tudgment for the Penalty, they certainly would not 
interpoſe, to grant a ſecond Proſecution in an extraordinary 
Way, by Information. | 


4 


By Parity of Reaſon, It onght not to be granted while the 
Perſon is able to ſuch Judgment, 25 


F there is Evidence to convid, there is Evidence to ſup- 
port the Action of a Common Informer. | 


There may poſſibly be particular Caſes, founded on par- 
ticular Reaſons, where it may be right to grant Informations, 
before the limited Time for commencing the Proſecution is 
expired: But the preſent Caſe is not One of them. And the 
Court now confiders theſe two Defendants as remaining /till 
liable to the Forfeitures and Diſabilities directed by the Act 
of 2G. 2. as the Time limited for commencing Proſecutions 
upon it is nat yet expired: And therefore in adjuſting the 
Puniſhment which ought at preſent tobe inflicted upon them, 
N they do not conſider it as a Puniſhment adequate to their Of- 
. fence; „but as an additional Puniſhment, over and above the 
| Puniſhments inflited by the A& of Parliament; to which 
I | Statute-Puniſhments they „il remain liable. _ 


. Therefore, ſince Both of them have already ſuffered In- 
— priſonment for ſome Time, They only Order that 


Pier be impriſoned for Six Months longer; 


and 


Ms av, for three Months longer. 
V. poſt „ and | 


The End of Trinity Term 1762. 2G. 3. 


Michaelmas 


Michaelmas Term 


3 Geo. 3. B. R. 1762. 


— 


Governor and Company for ſmelting FW Lead, - 


Sc. verſus Richardſon Eſq; and Others. 


HIS was an Action of Treſpaſs, for taking Goods, 
| by Way of Diſtreſs; tried in Cumberland; and a 
Verdict for the Plaintiffs, ſubject to the Opinion of the 


Court upon a Caſe reſerved; The State of which, was 


long; But the QUes T1on contains All that is neceſſary to 
be reported. | 


It was, © Whether the Plaintiffs, Leſſees of certain Lx Ap- 
« Mines in the Pariſh of Aladſtene in the County of Cumber- 
** land, rendering as Rent a certain Part of the Lead-Ore 
«« gotten thereout, were liable, in reſpect of the ſaid Lead- 
«« Mines, to be rated to the Relief of the Poor.” 


This Caſe was firſt argued, on Tueſday 15th of June 
1762 ; by Mr. Clayton, for the Plaintiffs, and Mr. Yates, for 
the Defendants. | = | 


Mr. Clayton, on Behalf of the Plaintiffs, argued That they 
were not liable to be rated, upon the Facts ſtated in this Caſe. 


They are not within 43 Elis. c. 2. which, in naming OP, 


Perſons rateable, mentions Occupiers of Coal-Mines, but 
avoids the Mention of any other Sort of Mines. 
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which is a Charge upon the Landlord ;bwhereas the Poor- 
Tax is a Charge upon the Leſſee, who may be a Loſer, in- 
ſtead of a Gainer. But the Reaſon why Lead, Tin and Cop- 
per Mines pay evento the Land: Tax is becauſe they are ex 
freſsly mentioned and ſpecified in the Land- Tax Acts. 


Lead-Mines have never been uſed to be taxed, They are 
not taxed in the Counties of Tors, Durham, Northumberland, 
Cumberland and Derty, nor in North Watts; nor the Tia- 
Mines in Cornwall. And theſe recent Inftances in 1757 and 
1758, and 1760 and 1761, are of no Sort of Weight. 


The Expences of theſe Mines may exceed the Profits : 
And the Profits are, at beſt, uncertain caſual and precarious ; 


and as much fo, as the Herions and other caſual Profits of a 


Manor; which were determined not to be rateable to this 
Tax, in Rex v. Vandewall, 2 33 C. 2. B. R. [V. ante, p. 


991. 


Mr. Yates, contra, for the Defendants, * that the 
Occupiers of Lead-Mines are LIABLE to this Rate. 


They are equally within the Reaſon and Meaning of 43 
Elis. c. 2. as Coal-Mines are: And that AQ only names 
Coal-Mines by way of Inflance or Example; but intends to 
take in all other Mines alſo. So, when Executors only are 


ſpecified in an Act of Parliament, it ſhall nevertheleſs in- 


clude Adminiſtrators: And where the Warden of the Fleet 
2 particularly named, , yet it ſhall be- extended to all 
aolers. ; 


The Land- Tan Acts ſpeak of Mines in general: And the 
Act of 17 G. 2. c. 37. (relating to improved. Waſtes and 
drained Marſh-Lands) after reciting the Words of 43 Els. 
(which are Occupiers of Coa/-Mines,”) repeats them in the 


| evuttiog Part by the general Term “ MI M Es.“ 


Coar-Mines are as uncertain 2 precarious, as ot her 
Mines: And yer they are ſpecifically mache liable. Even 
Tithes are fluQuating it their- Yate: _ 


If any of theſe are rated, at Tone who they are not pro- 
firable, the proper Remedy i is by way of Appeal. 


Tres» Mines may bring in an immenfe Profit: And they 
certainly introduce: many Poor into the Parifh. 


Przorits or Mawoks are not annual Profits ; No more 


are the Profits of Timber + But Profits of a Market are rateable 
to 
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to the Poor. Dalton, cap. 73. p. 165. So are all Things 
that yield a yearly Revenue. 


Mr. Clayton, in Reply, eoforced what he had before ur- 
ged ; and obſerved, as to 17 G. 2. c. 37. that it refers to 43 
Eliz. And therefore the general Word Mines muſt be 
underſtood only of ſuch Mines as are therein ſpecified, vix. 
Coal-Mines. 


Tu Cour and CounsEL agreed that it muſt 
be determined upon the general Queſtion, ©* Whether Lead 
Mines are rateable to the Relief of the Poor.“ 


Lord MaxSs TIE Lo faid that this was a very extenſive 
and general Queſtion, with regard to the Property of many 
Perſons in the Kingdom; and would have it argued again: 
And He wiſhed that the Fad of rating even Coal-Mines 
might be enquired into. Ir they be not always rated, it 
mult ariſe from ſome ether Reaſon than the Conſtruction of the 
AR of Parliament, | 


Mr. Juſtice Wir. mort mentioned an Act of Parliament 


made in ſame Reign (31 Elis. c. 7.) where the Legiſlature 
ſpeak of any Mineral Works, Coal-Mines, Quarries, Qc. 


Ulterius Concilium. 


N. B. The Certificates, procured ſubſequent to the 


foregoing Argument, tended, in general, to ſhew 
that it was not the Uſage, to tax Lead-Mines,” 


Lord MAN SFTIELD now, upon a ſecond Argument, 
ſtated the Queſtion (for the Oblervation of the Bar) to be 
this. ;—** Whether the Plaintiffs, who are Leſſees of Le ap- 
Mines within the Pariſh of Aldſione, who pay xo RENT, 
* bur only aCERTAIN PART of the ORE raiſed, are liable, 
in reſpedt thereof to be rated to the Relief of the Poor.” 


Mr. Solicitor General (Sir Pletcher Norton) for the Plain“ 
tiffs, at preſent, only ſtated the Caſe, 


Mr, Morton, contra, for the Defendants (the Juftices and 
Pariſh Officers) inſiſted that the Uncertainty of the Profit to the 
Landlord made no Difference as to the Leſſee. 


He argued that Lead-Mines were rateable ; and urged 
that Cval- Mines were only mentioned by way of Example, in 


43d Lie. 
| | The 


* . 4 
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The Caſe of Rex v. Vandewall is not at all, He ſaid, ap- 
plicable to this Caſe : That Caſe went upon another Perſon's 
having been already rated for the Caſual Profits ; and not 
upon the Uncertainty of the Profits. There, the ſame Fund 
was taxed twice. . | 


The Surface of the Ground is leſſened in Value, by the 
Working of the Mines. Conſequently, if the Surface be 
taxed at leſs than it uſed to be, the Complement ought to 
be made up by the Tax upon the Leſſee of the Mines. And 
the Labourers in Lead-Mines equally gain Settlements, as 
other Servants of the like Kind do. | | 


Lord Mans FIELD prevented Mr. Solicitor General 
from replying : For that the Caſe was too plain to need it. 


He ſtated the Queſtion, as above; and obſerved that the 
Words of ihe AR of 43 Elis. c. 2. are Coal-Mines :” not 
mentioning any other Kind of Mines : And that is equal to 
an expreſs Exception or Excluſion of all other Mines. For, 
Coal-Mines are not Lead-Mines, Tin-Mines, Copper-Mines, 


Iron-Mines, or any other but Coal-Mines : And there were 


at that Time, other Mines in this Country. 


Theſe other Mines are governed by particular Laws. The 
Worker of them is not always the Owner of the Soil. The 
particular Laws of them give the Right of Working (under 
certain Regulations and Conditions) to other Perſons than 
Owners or Leſſors, or Perſons haring any Right of Proper- 
ty in them. This alone might be a ſufficient Reaſon to ex- 
cept them out of this AQ of Parliament. And as there may. 
be a Reaſon for the fri Letter of the Statute, and None ap- 
Fears for extending it beyond the Letter, We have no Ground 
or Authority, or Pretence for giving it that exten/ive Con- 
ſtruction; Nor is there any Foundation; for imagining that 


the Legiſlature mean! ſo. 


And the FaR, upon Certificate (though the Certificates do 


not exactly concur in every Particular) appears to be That 
„Lead -Mines are not rated throughout England; and parti- 


« cularly in Derbyſhire, Somerſetſhire and Cornwall.” And 
my Brother Adams, who was deſired by us to inquire, gives 
the fame Account, upon his Return from the Weſtern Cir- 
cuit, with regard to the Tin-Mines in Cornwall, 


I am now keeping clear of [nhabitancy, which is no Part 
of this Caſe : For theſe Perſons are not rated as Inhabitants, 


There fore 


but only as Leſſees. 
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Therefore the Fyſtea ought to be delivered to the Plaintiff. 


Mr. Juſtice De NIiSd x concurred—In the 43d of Eliza- 
beth, Coal-Mines are put as an Exception, not as an Example. 
The ſpecifying them excludes other Sorts of Mines. 


Mr. Juſtice WIL MO r alſo concurred—Lead-Mines and 
Coal- Mines eſſentially differ, as to the Expence of Finding 3 
though not ſo much, in the Expence of Working. There is 
infinite Expence and Uncertainty in finding Lead Mines. 
They are governed by particular Laws: And the finder is 
obliged to pay certain Proportions to the Owner of the Land. 


Therefore it is reafonable that Lead- Mines ſhould not be 
put upon the ſame Foot with Coal-Mines; becauſe there is 
ſo much greater Riſque in the Search after them; even ſo 
much, that a Man may be ruined by it, inſtead of ſucceed- 


ing. 
The Legiſlature have not, in this Statute, mentioned Lead 
Mines, but only Coal- Mines: And Expreſſio unius eft Exclufio 


allerius. There is no Reaſon to think they meant to include 
them. | | 


Therefore this Caſe is not within the Words or Meaning 
of that Act. And I think this is confirmed by the Act of 
31 Eliz. c. 7. againſt the erecting and maintaining of Cotta- 
ges; which excepts “Cottages for the Habitation of „ v $. 50 
«© Workmen and Labourers in any mineral Works, Coal. 3 
«© Mines, Quarries, Ec.” So that when they had it in Con- 
templation, They ſpecified them particularly. 


Therefore I am clear that this Act of 43 Eliz. c. 2. does 
not extend to Lead- Mines. 


Per + Cur. | #Mr.].Foſ- 
5 ter was ab · 
Let the Poftea be delivered to the PLAINTIFFS. fear, | 


Bird verſus Randall. Tuesday, 16 

_ Nov. 1762. 
of ts was a Caſe reſerved at Niſi prius at Guildhall, upon 
a Trial before Lord Mansfield, in an Action upon the 
Cale, wherein a Verdict was given for the Plaintiff, and 
Twenty Pounds Damages aſſeſſed: but ſubje& to the Opi- 

nion of the Court, upon a Caſe ſtated. : 

| The 
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The Subſtance of the Caſe ſtated Was ſhortly this: 


The Plaintiff, Bird, and One Mary Hogg were Silk-Dreſſers 
and Pariners. in Trade. And Articles. of, Agreement were 
entered into;between the Plaintiff, Bird and One Burford, da- 
red 25th of Auguſt 1769 ; Whereby Burford covenanted with 
Bird, to ferve the Plaintiff Bird and the ſaid Mary Hegg and 

the Survivor of them, as a Journey: man in their laid Trade 
and Buſineſs of Silk-Dreſſers, for five Tears from the Date; 
and to work. at the uſual and accuſtomed Hours daily, and 


not to diſcover, the Myſteries of the Trade, or the Secrets 


of the Plaintiff and his ſaid Partner: And Bird covenanted 
to pay Burford, weekly, Twenty Shillings a Week for his 
Work. And for the true Performance of all and every the 
Covenants and Agreements contained in the Articles, Each 
Party bound himſelf to the Other in the PENALT v of One 
Hundred Pounds. 


The Caſe then goes on, and ſtates that Burford according- 
ly entered into the faid Service, under the ſaid Articles; 
and that he continued therein till 19th of, September 1761; 

hen the Deſendant, knowing of the ſaid Articles, perſuaded, 
procured, and ENTICED Him to depart from and out of, it. 
And He accordingly did ſo; and never returned again into it. 


It further ſtates, that the Plaintiff Bird, in Trinity Vaca- 
tion 1761, and before the Commencement of the preſent 
Action againſt Randall, brought an Action of Des T againſt 


Bou R rORD for the Penalty, of One Hundred Pounds for his 


-departing.out of the ſaid Service ;, and abtained a Verdict 
and Judgment againſt him in the ſaid Action, and recovered 
the ſaid Money, with Coſts : But the ſaid Monies (che Debt 

and Coſts): ſo recovered were not adually paid to him by the 
ſaid Burford, till the 2gth of March 1762; which was ap- 


'TER the Commencement of the prelent Action, but before it 


came on to be tried. 


The preſent Action, (which is an Action of Treſpaſs upon 


the Caſe.) is brought by the s AMEFHPLAIN TIF Bird, againſt 
the preſent Defendant RANDALL, for the ENTICING and 
SEDUCING the ſaid Burford out of the Flaintiſf's Service. | 


The Queſtion was, Wheiher the preſent Action be maine. 


 *© tainable or not, under the Circumitances of this Pale,” 


It was firſt argued on Tueſday 224 of Jung 1752, by Mr. 
'$704ve, for the Plaintiff, and Mr. {/ur/i tor the Defendant ; 


And again, on Friday the 12th cf this Month of Niven. yr 


1702. 


$ 
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1762, by Sir Fletcher Morton, Solicitor General, for the Plain- 
tiff, and by Mr. Morton for the Defendant. 


Upon the firſt Argument, The Court did not declare any 
Opinion; but only threw out ſome Doubts, by way of break- 
ing the Caſe : and deſired to hear it argued again. 


Mr. Solicitor General=The Queſtion is, Whether the 
Plaintiff, who has already recovered the Penalty againſt the 
Servant, can bring this Action againft the Seducer. 


He agreed, that if the Plaintiff had once received a full 
% Satisfaction for the ſame Thing, he could not recover a 
© ſecond ;” And alſo, “that a Recovery of a Penalty upon 
* a Deed is a full Bar to an Action to be brought upon that 
«© Deed.” But He ſaid, It muſt be allowed to Him, that 
the Party, to whom the Deed is made, may bring either 
Covenant or Debt, as his EleQion ; And that a Jury, in 
an Action of Covenant, even upon ſuch a Deed where 
there is a Penalty, are not confined to give Damages with- 
ix the Penalty, but may go beyond it. 


He repeated his Conceſſion, ©* that a Perſon who has once 
„ recovered a full and complete Satisfaction from One Man, 
„ ſhall not recover it again againſt Another for the ſame 
*© Thing ;” as upon indorſed Notes; or upon Treſpaſſes 
committed by ſeveral Perſons ; or upon a Reſcue and Eſ- 
cape ; Or, the Penalty on Breach of a Covenant in a Leaſe; 


or in an Action of Waſte. 


But He denied that here has been a FULL SatisfaQion or 


- Recompenſe for the ſame Thing. 


A Seduction of a Covenant-Servant is undoubtedly a good 
Cauſe of Action againſt the Seducer And it ariſes ex Delicto, 
ex Maleficio. But the Ground of Action againſt the Servant 
himſelf ariſes ex Contractu. : 


Therefore a Recovery in an Action for a Breach of Contract 
againſt one Perſon, can not be a Bar to an Action againſt 
Another for a Tok r. | 


Bars muſt be reciprocal. But the Servant, in a ſubſequent 


Action againſt him, could not have made Uſe of a Recovery 


againſt the Seducer ; Neither, therefore, ought the Seducer: 
to make uſe of the Action againſt the Servant. It is nota 
full Satisfaction according to the Circumſtances of the Caſe. 


PART IV. Ver. III. 1 If 
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If an Offender in Fer jury be puniſhed, That ſhall not hin- 
der the Suborner from being puniſhed too. 


The Action againſt the Servant, and that a gainſt the Se- 
ducer are diverſo intuitu And the Recovery in One can not 
be a Bar to the Other. 


There are Caſes to this Effect; though not in Point. 


In Caſe of an Action brought againſt me by the Inſtiga- 
tion of a third Perſon, or of a Violation of my Property ; I 
may have a Remedy not only againſt the Injurer, but alſo 
againſt the Inſtigator. Aleyn 3. Newman v. Zachary, M. 22 
0 2. And a Caſe there put by Hale, of Slander of Title; 
where the Perſon whoſe Title is ſlandered, ſhall have an 
Action againſt Him that cauſed the Diſturbance, though he 
has Remedy againſt the Treſpaſſer. A Recovery is no Bar, 
unleſs it be a Fer of the ſame Thing; a Satisfaction 
for the very ſame Injury. So it is on Notes of Hand: So 
on Torts; It muſt be the ſame Treſpaſs. Whereas, here, 
the Caſes of the two Defendants, the Servant and the Se- 
ducer, are very different: The Injuries are different Injuries. 


Beſides, at the Time of bringing the preſent Action, there 


was no actual Satisfaction had: For though there was Judg- 


and an Injury to the Maſter. 


ment, there was no Execution. Therefore it ought to have 
been pleaded. But what bas ariſen fince the Commence- 
ment of the Action could not be given in Evidence in Bar of 
it ; though it might, in Mitigation of Damages : And they 
have had the Benefit of it in Mitigation of Damages. 


It has been ſaid, that this was Damnum fine Injuria- 
which I deny. For Damages were here proved: And if 
they had not, the Law would imply an Injury, whether it 
could have been directly proved, or not. 


It is not like erecting a new Building, ſo as to ſtop the 
Lights of a Houſe. Here, the Seduction itſelf was a Wrong 


It has been ſaid, That the Servant was only liable to One 
Hundred Pounds Penalty : aFTER paying which, any 
Man might hire him.” To which, I anſwered, ** He 
could not do it, whilſt the Servant was under the unexpi- 
<< red Contract with the former Maſter.” A 
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Mr. Marton, contra, for the Defendant, argued That the 
Recovery againſt Burford the ſervant was a full and complete 


Satisfaction for the Injury done to the Plaintiff : And He has 


made his Election, to bring his Action againſt Burford for the 
Penalty ; which is the ftipulated Quantum of the Damages 
for the Breach of the Contract, and can not be exceeded, 
'Tis like a Nomine Pene, for plowing up Swerd-Land : And 


Burford could not have been relieved againſt the Penalty re- 


covered; Neither could Bird have any further Satisfaction. 
He has already received all the Satisfaction ſtipulated ; And 
He can not ſhew any further Damage. 


In Treſpaſs, there ſhall be but one Satisfaction for one Inju- 
ry ; though ſeveral Parties are concerned in doing the Inju- 
ry: A Recovery againſt One of the Treſpaſſers, or a Releaſe 
to One of them, will be a Bar. Hob. 66. Cocke v. Fennor is 
full and clear to this Purport. 


This has no Analogy to Criminal Caſes ; which are only 
for Example, not for Satisfaction: Therefore it is not appli- 
cable to the Caſe of Subornation of Perjury. It is like the 
Caſe of Eſcape, in Cro. Eliz. 237. Salteſton and Offely v. 
Payne ; where Satisfaction acknowledged upon Record was 
a Bar to the Sheriff 's Action againſt the Defendant who eſ- 
caped. So Reſcuers ſhall pay Nothing, where the Debt is 
received: Which He inferred from Congham's Caſe, in Hut- 
ton 98. So here, the /lipulated Damages being received, the 
Plaintiff, can have no ſecond Cauſe of Action ex Maleficio. 


T do not ſee how Treſpaſs can lie againſt the Inftigator of 
a Treſpaſs ? For All are Principals, in Treſpaſs. 


In Slander of Title, a Man ſuffers a general Loſs, ſuper- 
added to the particular Damage by the EjeQment. 


In the cited Caſe from Aleyn, there was Defamation, as 
well as Loſs : And beſides, there does not appear to have 
been any other Satisfaction. Whereas, here has been other 

Satisfaction received. 


Upon Mr. Solicitor's Reaſoning, the Plaintiff might reco- 
ver againſt ſeveral Perſons, who might ſ/uccefively have em- 
ployed Burford. . | 


It was not neceſſary to plead this : Any thing may be given 
in Evidence, which ſhews that there is no Cauſe of Action 
in the Plainuff, 
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On the following Day, Saturday 1 zth November, Mr. So- 
licitor General proceeded to reply. | 


He agreed, that as between the Maſter and the Servant, 
the Plaintiff has received Satisfaction from the Servant: And 


He ſuppoſed (though he knew no Caſe to prove it) the Maſ- 


ter could not proceed further againft hᷣim upon the Covenant 
at large, after having elected to take the Penalty, But this 
is no Satisfaction for the Wrong done to the Maſter by Ra x- 
DALL, | 


As to the Caſe of Cole v. Jennor— A Satisfaction was re⸗ 
ceived, and a Releaſe was given to the Joint-Treſpaſſer, 
for the very ſame Treſpaſs. | 


But, in the preſent Caſe, there was no actual Satisfaction 
really received, at the Time when this Action was brought : 
And the mere Recovery is not, alone and of itſelf a Bar. 


This Caſe effentially differs from all thoſe Caſes where the 
ſame Thing has been recovered ; which is the Caſe of Joint 
Torts and Joint Contracts. There, it is the ſame individual 
Injury; the very ſame Thing, for which the Damages are 
recovered : Therefore the Plaintiff ought not to recover 
twice, though He proceed by different Species of Actions. 
Here, it is the Seduction itſelf that is the Gift of the Action; 
and not the Conſequence of the Seduction. The Damage 
ariſes out of the Nature of the Action. The Nature of the 
Cale implies a Damage : though perhaps none can be proved, 
or even though the Servant was a very bad One. The Con- 
ſequential Damages may be more or /eſs according to the 
Circumſtances of the Caſe : But ſome Damages there mu/! 
be, however ſmall. | | 


As to Mr. Morton's Objection, That, upon the Principles 
© above laid down en the Part of the Plaintiff, the Plain- 
© tiff might receive /evera/ Satisfactions from ſeveral Perſons 
© who might employ the Servant during the unexpired 
© Term.” —The Anſwer is, Future Employers of the Servant 
would not be liable; becauſe they would not take him out 
of the Plaintiff's Service, but out of another Perſon's. But 
this Defendant ſeduced him out of the Plaintiff 's actual Ser- 
Vice. | 


As to the Caſes cited from Hutton and Cro. Eliz,He did 


not deny the Principle and Doctrine of them: But they are 


not applicable, He ſaid, to the preſent Caſe. 


Suppofe 
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Suppoſe the Maſter had forgiven the Servant, or accepted 
a private voluntary Satisfaction from him; yet He might 
ha ve brought an Action againſt the Seducer And that Satis- 
faction received from the Servant could, not have been 
pleaded in Bar; nor could it have been given in Evidence 
in Bar of ſuch Action againſt the Seducer. : 


Here was a good Cauſe of Action, at the Time when the 
Action was brought: For the Plain:iff had not then received 
any Thing from the Servant: And the mere Recovery could 
not be given in Evidence upon the General Iſſue. 


Trae Cour took Time to conſider, till this Day. 
And now 


Lord MansFritLD delivered the Reſolution of the 
Court. 2 


He pre viouſly obſerved, that it does not appear upon the 
Caſe flated, that the Plaintiff was under any Difficulty of 
receiving the Money recovered from Burford. | 


This Caſe turned, He ſaid, upon two Points; 1ſt. Whe- 


ther the Plaintiff could have maintained this Action againſt . 


the Defendant for ſeducing his Servant, zf the 100/ Penalty 
before recovered by him againft the Servant Himſelf had 
been actually received by Him BEFORE theCommencement of 
the preſent Action againſt the Seducer : 2dly. If it could not, 
Then whether his Having received it SUBSEQUENT to the 
Commencement of the preſent Action, be ſuch a Circum- 
ftance as will. vary the Caſe, ſo as to intitle Him to maintain 
his Action, which He could not have maintained, if the ac- 
tual Receipt had been prior to the Commencement of it. 


In the firſt Place, therefore, He would conſider the Na- 
ture df theſe Articles, and of all other Articles with Pez- 
nalties annexed to the Breach of them, 


In every Caſe of Articles with a PENALTY, the Party 
10jured may, if He chooſes it, have an EQUITABLE Re- 
lief, ſo often and ſo far as He ſuffers Injury; He may recover 
partial Damages upon partial Breaches, proportionable to 
the reſpective Injuries done him, as often as the Injuries are 
repeated: He may do this, toties quoties. So, in the preſent 
Caſe, the Maſter might have done, if, the Seryant had left 
his Service ſeveral different Times, for a ſhort Space of 
Time (as a Week or a Fortnight or a Month) at each De- 
parture ; and had, every Time, returned again to his Ser- 
; | vice 
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vice; He might, upon this equitable remedy, have recover- 
ed partial Damages againſt the Servant, for each Breach of 
his Contract, in Proportion to its Degree, but not beyond it: 


And for civil Injuries, a man ought not, in Point of Juſtice, 


to recover more than in Proportion to what he has adQua/ly 
ſuſfered, | 


Beſides this equitable Relief, there is, in theſe Caſes, a 
further Election given to the Party injured, ** to proceed by 
«© the Summum Jus, and by a rigorous Remedy, for the PE- 
© NALTY;” Which is intended in Terrorem, and by Way 
of Puniſhment for breaking the Contract; which rigorous re- 
medy may be taken for a very flight Breach, and includes 
the idea of more than the Damage aQually ſuſtained, cer- 
tainly not of leſs. | | 


But this rigorous remedy can not be repeated For the P·- 
WALTY extends to the uttermoſt Farthing that can ever be 
recovered for All and Every of the Breaches; And when 
the Party injured has once got All that He could be intitled 
to have for every Breach, there is an End of the Articles, 


and conſequently of all further Remedy upon them. 


It was candidly agreed, at Guild- hall, by the Counſel on 
the Part of the Plaintiff, ©* That after the Penalty had been 
„ ſo recovered againſt the Servant, the Servant Himſelf was 
<< totally at Liberty to go into what Service He pleaſed,” 
And ſo alſo was the Maſter at Liberty and quite freed from 
the Articles, with reſpe to the Servant : Por there was a 
total End of the Contract, as between them T avo. 


Then how will the Caſe ſtand as to the Seducer ? It is 
actual Injury done to the Maſter, that gives Him the Action 


_ againſt the Seducer : A bare Attempt to ſeduce, without any 


Damage following upon it, would not be an Injury to the 
Maſter ; and, conſequently, would be no Ground upon which 
He could maintain an Action. 


Here is uo Injury at all done to the Maſter: For He has 
recovered and received a complete Satisfaction and MORE, 
Therefore all the Injury is done away, and is as if it had 
never exiſted. CER | 


APENALT V, in 1 Yery term, includes more than the 
real Damages aQually ſuffered, And if the Seducer or ſe- 


cond Maſter, who employs the Servant after the Servant has 
paid the Penalty, were to be liable to Damages in an Action 
brought by the firſt Maſter for ſo doing, This would finally 
fall upon the Servant, and in Effect be an Appiriox to the 
Penalty : For the ſecond Maſter will pay the Servant for his 

| | Service 
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Service no more than He eſtimates it to be worth 10 Him 
And if He muſt pay a Sum of Money (20/. for inftance) to 
the firſt Maſter, tor Damages for entertaining his Servant, He 

will make his Bargain with the Servant in /uch Manner as to 
pay him ſo much the /eſs. | 


Therefore there is no Colour for the Plaintiff ro maintain 
his Action upon this fr Point, viz. upon Suppoſition of his 
having actually received the Penalty of the Servant, before the 
Commencement of his Action againſt the fecond Matter, as 
the Scducer of his Servant. | 


2d. Point— But taking it, as this Caſe was, ** that He had 
* not actually received it of the Servant till after the Com- 
+ mencement of the preſent Action;“ Let us fee whether 
this Circumſtance will vary the Caſe. 


Several Arguments were drawn by the Counſel for the 


Defendant, from Caſes of Joint-Treſpaſſers and Joint- Con- 


tracts; which were urged as being applicable to the pre- 
ſent Queſtion, But they were ſufficiently anſwered by 
Mr. Solicitor General. | 


There, the Recovery is againſt them All, for the /ame 
Thing: And there is no Analogy, at all, between thoſe Caſes 
and this. In thoſe Caſes, there is a Recovery of the ſelf- 
ſame thing, ſor a joint Injury: The Defendants are all of 

them liable to the Plaintiff, and He may proceed againſt 
Any, or All of them if he pleaſes; as it is but One Treſpaſs, 
One Contract, and All are liable, Yet He ſhall have but 
one Satisfaction from them All. | 


Another eſſential Difference between thoſe Caſes upon 
Torts and Actions upon the Caſe, is, That thoſe are Actions 
Aricti Furis ; And therefore ſuch a former Recovery, Re- 
leaſe or Satisfaction can not be given in Evidence, but muſt 
be pleaded : But an Action upon the Caſe is founded upon the 
mere Juſtice and Conſcience of the Plaintiff's Caſe, and is 
in the Nature of a Bill in Equity, and, in Effect, is fo; And 
therefore ſuch a former Recovery, Releaſe or Satisfaction 
need not be pleaded, but may be given in Evidence, For 
whatever will, in Equity and Conſcience, according to the 
Circumſtances of the Caſe, bar the Plaintiffs Recovery, may, 
in this Action, be given in Evidence by the Defendant ; be- 
cauſe the Plaintiff muſt recover upon the Juſtice and Conjci- 
ence of his Caſe, and upon that only. | 


Whether He could have recovered in an Action com- 
menced againſt the preſent Defendant, er having recovered 


the Penalty from the Servant, but wir Hour having adtudliy 
: received 
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received the Money ſo recovered from the Servant, I will not 
now determine: I ſhould have doubted of 1t, extremely. 


But here, the Penalty recovered by him from the Servant 
was actually received by him before the preſent Action came 


on tobe TRIED ; without any Sort of Difficulty, He might 


have received it, when He would: But He chooſes to lie by, 
till He has brought his Action againſt a third Perſon who 
would not have been liable to any Thing, if the Plaintiff bad 
received the Money of the Servant in due Time ; and ther 


- receives it of the firſt Defendant, and afterwards proceeds in 


this Action to recover it againſt the ſecond Defendant ; which 
is againſt Conſcience. Therefore in ſuch an Action as this 
is, (an Action of Equity, not a formed Action firidi Furis,) 
it is enough if it appears upon the Evidence that the Plaintiff 


ought not in Conſcience to recover it. 


Ir He had actually recovered it, through the Defendant's 
not knowing that the Penalty had been paid,” an Action 
would lie againſt him, for money had and received. Like the 


* v. Moſes * Caſe out of the Court of Conſcience, not long ſince deter- 
v. Macfer- mined in this Court. 


lan, igt 
May 1760: 


V. ante, p. 


12005. 


As the Plaintiff has already received, from the Servant, 
MORE than ample Satisfaction for the Injury done Him, He 
cah not afterwards proceed againſt any Other Perſon for a 


further Satisfaction. 


The ſame 
16th Nov. 
1762. 


And my Brother Deniſon ſuggeſts to Me, that the Court 
would, upon the Application of the preſent Defendant, by 


vay of Motion, have ſtayed the Plaintiff's proceeding further 


againſt him, upon the Defendant's ſhewing them * that the 
«© Plaintiff had actually received the Money recovered / by 
« him in his former Action againſt the Servant.“ | 0 


Per Cur". 


| Let the Po/tea be delivered to the DEFENDANT. 


Price ver ſus Neale. 


2 was a Special Caſe reſerved at the Sittings at 


Guild-Hall after Trinity Term 1762, before Lord 
Mansfield. gr | Es > 
It was an Action upon the Caſe pane, by Price againſt 


Nea; wherein Price declares that the Defendant Edward 


Neale was indebted to him in 8o/. for Money had and re- 
ceived 
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ceived to his the Plaintiff's Uſe : And Damages were laid to 
100/. The General Iſſue was pleaded ; and Ifſue Joined 
thereon. : | | 


It was proved at the Trial, that a Bill was drawn as follows 
© Leiceſier, 22d Nowember 1760. Sir, Six Weeks after 
„Date pay Mr. Rogers Ruding or Order Forty Pounds, 
„Value received for Mr. Thomas Ploughfor ; as adviſed by, 
„Sir, your humble Servant Benjamin Sutton, T'o Mr. John 
*« Price in Buſh-Lane, Cannon-Street, London; Indorſed R. 
* Ruding, Anthony Topham, Hammond and Laroche. Re- 
„ ceived the Contents, James Watſon and Son: Witneſs 
Eduard Neale.” | 


That this Bill was indor/ed to the Defendant fora var. vu a- 
BLE CONSIDERATION ; and Notice of the Bill left at the 
Plaintiffs Houſe, on the Day it became due. Whereupon 
the Plaintiff ſent his Servant to call on the Defendant, to pay 
bim the ſaid Sum of 4o/. and take up the ſaid Bill. Which 


was done accordingly. | 
That Another Bill was drawn as follows“ Leiceſter, 1ſt. 


% February 1761. Sir, Six Weeks after Date pay Mr. Rogers 
*« Ruding or Order Forty Pounds, Value received for Mr. 


*« Thomas Ploughfor ; as aciviſed by, Sir, your humble Ser- 


« vant Benjamin Sutton. To Mr. Fohn Price in Buſh-Lane, 
* Cannon Street, London.” That this Bill was indorſed, 
%R. Ruding, Thomas Watſon and Son. Witneſs for Smith, 
* Wright and Co.” That the Plaintiff accepted this Bill, 
by Writing on it, “ Accepted John Price And that the 
_ Plaintiff wrought on the Back of it Meffieurs Freame and 
„ Barclay, pray pay Forty Pounds for Fohn Price.” 


That this Bill being ſo accepted was indorſed to the De- 
fendant fora vAL UAE L E Confideration, and left at his Bank- 
ers for Payment; and was paid &y Order of the Plaintiff, and 
taken up. | 

Both theſe Bills were oH ED by One Lee, who has been 
ſince hanged for Forgery. 

The Defendant Neale ated innocenTLY and BONA 
FIDE, Without the leaſt Privity or Suſpicion of the ſaid 

Forgeries or of Either of them; and paid the wh 01s Value 
of thoſe Bills. . | | 8 

The Jury found a Verdict for the Plaintiff; and aſſeſſed 

Damages 801. and Coſts 4os. ſubject to the Opinion of the 
Court upon this Queſtion— | 


„ Whether the Plaintiff, under the Circumitances of this 


*© Caſe, can recover back, from the Defendant, the Money 


He paid on the ſaid Bills or either of them,” 71 
. 
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Mr. Stowe, for the Plaintiff, argued that He ought to re- 
cover back the Money, in this Action; as it was paid by 
him by Mis TaxE only, on. Suppoſition “ that theſe were 
„ true genvine Bills ;” and as He could never recover it 
againſt the Drawer, becauſe in Fact no Drawer exiſts ; nor 
againſt the Forger, becauſe He 1s hanged, 


He owned that in a Caſe at Guild-hall, of Fenys v. Faw- 
ler et al. (an Action by an Iadorſee of 2 Bill of Exchange 
brought againſt the Acceptor,) Lord Raymord would not ad- 
mit the Detendants to prove it a forged Bill, by calling Per- 
fons acquainted with the Hand of the Drawer, to ſwear 
«« That they believed it not to be ſo:“ And He even ſtrong- 
ly inclined, ** That actual Proof of Forgery would not ex- 
*© cuſe the Defendants againſt their own Acceptanee, which 
* had given the Bill a Credit to the Indeorſee.” 


But he urged, that in the Caſe now before the Court, the 
Forgery of the Bill does not reſt in Belief and Opinion only ; 
but has been actually proved, and the Forger executed tor it. 


Thus it ſtands even upon the accepted Bill. But the Plain- 
tiff's Caſe is much ſronger upon the other Bill which was 
not accepted. It is not ſtated, that that Bill was accepted 
before it was negociated: On the contrary, the Confidera- 
tion for it was paid by the Defendant, before the Plaintiff 
Bad ſeen it. So that the Defendant took it upon the Credit 
of the Indorſers, not upon the Credit of the Plaintiff: And 
therefore: the Reaſon, upon which Lord Raymond grounds 
bis Inclination to be of Opinion That actual Proof of 
* Forgery will be no Excuſe,” will not hold here. 


Mr. Yates, for the Defendant, argued that the Plaintiff 
was not entitled to recover back this Money from the De- 


fendant. 


He denied it to be a Payment by Mifake ; and inſiſted 
that ir was rather owing to the Negligence of the Plaintiff ; 
who ſhould have inquired and fatisfied Himſelf ** whether 
«© the Bill was really drawn upon him by Sutton, or not.” 
Here is no Fraud in the Defendant; who is ſtated ** to have 
** ated innocently and bond fide, without the leaſt Privity or 
** Suſpicion of the Forgery ; and to have paid the whole 


Value for the Bills.” 


Lord Mansr1z LD ſtopt Him from going on; ſaying 
that this was One of thoſe Cales that could never be made 
plainer by Argument, | 
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It is an Action upon the Caſe, for Money had and received 
to the Plaintiff's Uſe, In which Action, the Plaintiff can 
not recover the Money, unleis it be againft Conſcience, in the 


Defendant, to retain it: And great Liberality is always al- 


lowed, in this Sort of Action. 


But it can never be thought nconſcientious in the Defen- 
dant, to retain this Money, when He has once received it 
upon a Bill of Exchange indorced to Him for a fair and valu- 
able Confideration, which He had bong fide paid, without 
the leaſt Privacy or Suſpicion of any Forgery. 


Here was no Fraud; no Wrong. It was incumbent upon 


the Plaintiff, to be farisfied “ that the Bill drawn upon him 


as the Drawers Hand,” before He accepted or paid it: 
But it was not incumbent upon the Defendant, to inquire 
into it. Here was Notice given by the Defendant to the 
Plaintiff of a Bill drawn upon him: And He ſends his Ser- 
vant to pay it and take it up, The Other Bill, He aQually 
accepts : After which Acceptance, the Defendant innocently 
and bona fide diſcounts it. The Plaintiff lies by, for a con- 
ſiderable Time after He has paid theſe Bills; and then found 


out that they were forged:“ And the Forger comes to be 


hanged. He made no Objection to them, at the Time of 

aying them, Whatever Neglect there was, was on his Side, 

he Defendant had aQually Encouragement from the Plain- 
tiff Himſelf, for negociating the ſecond Bill, from the Plain- 
tiff's having without any Scruple or Heſitation paid the firſt : 
And He paid the whole Value, bond fide. It is a Misfortune 
which has happened without the Defendant's Fault or Neg- 
let. {f there was no Neglect in the Plaintiff, yet there is no 
Reaſon to throw off the Loſs fiom One innocent Man upon 


another innocent Man ; But, in this Caſe, if there was any 


Fault or Negiigence in any One, it certainly was in the 
Plaintiff, and not in the Defendant. | 


Per Cur', 


RULE— That the P:fea be delivered 
to the DEFENDANT. 


Trott, qui lam &c. verſus Welch. 
ruis was an Action of Debt brought by a Cuſtom- 


| houſe Officer, upon an Act of Parliament of 26 C. 2. 
| c. 21. 


Tueſd. 23 
Nov. 1702s 
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c. 21. for a Penalty of 200l. for having wrought Silks tound 
in his Poſſeſſion, unſealed. 


This Act of Parliament was made for encouraging the Silk- 
Manufacture of this Kingdom, and for ſecuring the Duties 
upon Velvets, wrought Silks, Fc. The firſt Section directs 


all Velvets, wrought Silk, Cc. to be ſealed. The third 


Section enaQs, that if any be found unſealed, they ſhall be 
forfeited, and may be ſeized by any Officer of the Cuſtoms ; 
and thall, after Condemnation, be publickly ſol4 to the beſt 
Bidder; And One Moiety of the Produce ſhall bet the Uſe 
of his Majeſty, And the Other Moiety to the Offcer who 
all ſeize the ſame : And the Perſon in whoſe Poſſeſſion the 
Goods ſo ſeized are found, ſhall for every ſuch Offœnce for- 
feit z200l. The ſixth Section directs, that all pecuniary Fe- 
nallies impoſed by this Act, ſhall be ſued for, in any Court 
of Record at Veſtminſter, or in the Court of Exchequer at 
Edinburgh, reſpe&ively, by AQtion &c. in the Name of his 
Majeſty's Attorney General, or of his Majeſty's Advocate in 
Scotland, or in the Name of ſome Officer of the Cuſtoms : And 
One Moiety of every ſuch Penalty ſhall be to his Majeſty, 
And the Other Moiety to the Officer of the Cufloms who ſhall 
inform and proſecute. Then comes a Proviso, in the 


ſeventh Section, that if any Officer of the Cuſtoms ſhall 


© negle@ or refuſe, for the Space of One Month, to ROSE: 
© CUTE TO EFFECT any Perſon or Perſons, for any pe- 
© cuniary Penalty or Forfeiture by this AQ inflicted upon 
« Offenders againſt the fame, Fhen it ſhall be lawful for 
any Perſon or Perſons whomſoever, to ſue for, proſecute, 


„and recover the reſpe tive pecuniary Penalties and Forfei- 


* tures by this Act inflicted, in like Manner as is therein be- 
fore directed with regard to the Officers of the Cuſtoms: 
«« And One Moiety of the ſaid reſpective Forfeitures, when 


© recovered, ſhall, in ſuch Caſe, go and be applied to the 


*« Uſe of his Majeſty his Heirs and Succeſſors, and the Other 
Moiety to the Perſon or Perſons who ſhall ſue or proſecute 
for the ſame reſpectively. ? | | 


The Defendant in the preſent Action pleaded a RE COVER v 
of the ſame Penalty, in a former Action brought againſt Him 
for it, by Another Perſon; and Payment of it to that other 
Perſon purſuant to the ſaid Recovery : And he ſets forth the 
Particulars of the ſaid Recovery. He alſo ſtated, in his Plea, 
the Act of Parliament above mentioned; and alledges © that 
* the Cuſtom-houſe Officer did not bring his Action within 
*© a Month after the SeisuRe :” Whereupon the other 
Perſon brought his Action, and recovered, as aforeſaid. 


The Plaintiff in the preſent Action replies, (prote/tando 
that the Judgment pleaded by the Defendant was obtained 


by 


Mick. Perm 3 Geo. 2. BER 


by Fraud,) That He, the now Plaintiff, did, within One 


« Month after the ConDEMNATION of the Goods ſeized, 
« bring his Action againſt the Defendant, and proſecuted it 
© to Effect:“ And He alledges, that the Sezzure was made 
on the 2d of May; that his Information in the Exchequer 
was filed on the 22d of May; and that the Condemnation 
was on the 3d of November. 


To this Replication the Defendant demurred : And the 
Plaintiff joined in Demurrer, | 


Mr. Walker, for the Defendant, argued that the Cuſtom- 
houſe Officer ought to have brought his Action within the 
Space of One Month from the Sei1zURE of the Goods. The 
' Proſecution for the pecuniary Penalty is not tied up to the 
Time of the Condemnation: The Limitation refers to the 
Time of the Seizure, 


Mr. Yates, contra, for the Plaintiff, argued that the Mean- 
ing of the Act of Parliament is, ** that if the Cuſtom-houſe 
Officer ſhall neglect or refuſe, for a Month after the Con- 
„ demnation, it may then be lawful for any other Perſon to 
4 doit.” He has attached the Intereſt in Himſelf, by ex- 
hibiting the Information. He can't be ſaid to have ne- 
gledted or refuſed to proſecute to Effect: For he has ſeized 
the Goods ; He has proceeded in rem, (which attaches the 
Right of Action in Him;) And he now proſecutes for the 
Penalty. | | 


Tre Cour were clearly and unanimouſly of Opinion 
with Mr. Yates. They held that the Cuſtom-houſe Officer 
had uſed due Diligence; And that the Right of Action at- 
tached in Him, by his Seizure, exhibiting an Information, 
and proceeding io Condemnation And accordingly they gave 
an Þ unanimous | 
JuDGMENT for the PLAINTIFF. 


Rex ver/us Heydon. 


+Mr. ].Foſ- 
ter was not 
preſent, 


Wedneſd.24 
Nov. 1 762. 


HE Defendaitt ſtood convicted of * Bribery at an - V. ante, 


| Election for Members to Parliament. 


And becauſe the Time limited for bringing the Qui tam 


Action will expire in March next, the Matter was adjourned 


till the firſt Day of next Eater Term; and Heydon entered 
into his own Recognizance only, in One hundred Pounds 
(which was not at all oppoſed by the Proſecutor's Counſel, ) 
to appear here again at that Time. | 


| This was S. P. with Rex v. Pitt, and Rex v. Mead, ante, 
pa. 1335. V. poft pa. 2 Q2d April 1763. 
g Hunt 
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Thurſd. 2 
Net: robe. Hunt ver ſus Coxe. 


T HE Cour unanimouſly agreed, that it was right 
and neceſſary to adhere ſtrictly to the eſtabliſhed 
Rules of the Court relating to the Time and Manner of 
Bail's ſurrendering their Principal. 


The two Points chiefly diſputed in the preſent Caſe, were 
the Filing the Return of the Ca. Sa. againſt the Principal; 
and the actual Surrender of the Principal within the limited 
Time. | | 


Tu Cour conſidered the Ca. Sa. againft the Princi- 
pal as little more than Matter of Form; and chiefly intend- 
ed to intimate to the Bail, in what Species of Execution the 
Plaintiff determined to proceed: And as the Leaving it in 
the Sheriff's Office was a Notice to the Bail, „that the 
„ Plaintiff would proceed againſt the Perſon of the Defend- 
ant,“ it was incumbent upon the Bail to ſearch “ whe- 
„ ther any Ca. Sa. was left in the Office ;” And that the 
Court would not enter into an Examination by Affidavit, 
Whether the Ca. Sa. was actually returned, or ſuch Re- 
turn actually filed, BEFORE the Iſſuing of the Scire Facias 
t againſt the Bail ;” And the rather, becauſe if the Bail had 
pleaded to the Scire Facias, That no Ca. Sa. was returned 
and filed before the Teſte of the Scire Facias,” ſuch Re- 
turn might have been filed at any Time before pulting in a 
Replication to ſuch Plea. 


As to the Time and Manner of SUx RENDERING—They 
held that a Surrender at about Half an Hour after Eleven at 
Night on the laſt Day (which was the laft Day of the Term,) 
evithout an actual bringing the Defendant into Court, (which 
was then riſen,) or before a Judge (none being acceſlible at 
that late Hour,) in order to have an Exoneretur entered upon 
the Bail-piece, was not ſufficient; though it was ſo late at 
Night as to render the doing this impracticable; and though 
the Defendant was actually delivered to a Judge's Tip-ſtaff, 
and even lodged in the King's Bench Priſon, that very Night; 
which the Bail ſwore was the utmoſt that the wery late No- 
tice they received from the Sheriff of the Ca. Sa. (which 
was returned ** Scire Fect”?) gave Opportunity to them to do. 


Their Ru x to ſhew Cauſe why the Proceedings againſt 
them ſhould not be ſtayed, and an Eæoneretur entered 
on the Bail-piece &c, was Discn arGeD, with Cofts : 


Fer. 
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— 


For the Court would not meddle wich the Suficiencꝰ 
of the Time for ſutrendering the Principal; becauſe 
a Scire Feci had been duly returned by the proper 
Officer. | | | 


Wilſon ver/us Ducket. 


HIS was an Action upon a Policy of Inſurance on a 
Ship, with a Count of a general Indebitatus Aſſump/it 


Saturd. 27 
Nov. 1762, 


for Money had and received to the Plaintiff's Uſe ; And Da- 


mages were laid at g8/. 


The Trial was had under a Decree of the Court of Chan- 
cery, where the now Defendant, the Inſurer, being there 
Complainant, had offered to pay back the Premium, which 


was 101. 


| No Money was, in the preſent Caſe, paid into Court; tho 


the uſual Courſe in theſe Caſes is for the Defendant, th 
Inſurer, to bring the Premium into Court. | 


The Jury found a Verdict for the Plaintiff, for the ten 
Pounds PREMIUM, on the Count for Money had and re- 
ceived to his Uſe ; although they were of Opinion againſt 
the Policy, upon the Foot of Fraud; and found againſt it, as 
being fraudulent. (In fact, the firſt Under-Writer was only 
a Decoy-Duck, to induce other Perſons. to underwrite the 
Policy : And it had been previouſly agreed between the 
© faid Inſured and Him, That He ſhould not be bound by his 
** ſigning the Policy ;” Which this Court conſidered as a 
Fraud, and therefore that the Jury had given a right Verdict 


in finding the Policy fraudulent.) 


By Cancurrence of Lord Mansfield, (before whom it was 
tried,) and of the Counſel on both Sides, it was agreed to 
bring this Queſtion before the Court, Whether, upon a 
Policy of Inſurance being found fraudulent, the PREMIUM 
„ ſhould be returned to the Plaintiff the Inſured, or retained 
by the Defendant the Inſurer,” 


The Method taken was by the Defendant's Counſel mov- 
ing, (on Monday the 22d Inſtant) for a Rule to ſhew Cauſe 
why the Judgment ſhould not be entered up for the Defend- 
ant; and the Court's making a Rule to ſhew Cauſe. 


Mr, Harwey, for the Plaintiff, now ſhewed Cauſe. He ar- 
gued that this Contract was to be looked upon as voip AB 
InNilTio. Therefore no Riſque was run by the Defendant ; 


and, conſequently, He had no Right to retain the Premium. 
| There 
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There is no Caſe at Common Law, on this Head, that has 
been judicially determined. But in Caſes like this, Equity 
and Common Law Courts have concurrent Juriſdiction, and 
muſt determine alike, upon like Circumſtances : And the two 

v. Prece- Ca ſes in Equity, of * Wittingham v. Thornborough, and f De 
dents in Coſta v. Scandret, are merely in point. 

Chancery2o, | b 8 
Where a fraudulent Policy was decreed to be delivered up; and the Premium to be 
repaid ; the Plaintiffs deducting thereout their Coſts, + The like Decree—Policy to ſbe 
delivered up, with Coſts: But the Premium to be paid back, and allowed out of the Coſts. 


Mr. Morton and Mr. Yates, for the Defendant, mentioned 
a Caſe of Rucker v. Hollingbury before the Maſter of the Rolls ; 
x . who was of Opinion contrary to Mr. Harvey's two Caſes. 


| But Lord MansFIeLD faid that there muſt be ſome 

Miſtake, in reciting this laſt Cate before the Maſter of the 
Rolls : For, the Pradice of the Court of CHancEexry is cer- 
tainly agreeable to Mr. Harvey's Caſes. But what He wanted 
to know was, ** Whether there was any Common Law 
Determination to the ſame Effect:“ [Which it did not 
appear that there was.] 


Whereupon Lord MansFteLD faid, Ir was plain 
what muſt be done in this Cale : For, He looked upon the 
Offer made by the Complainant's Bill in Equity, to be the 
ſame Thing as if the Money had been acTuaLLy brought 
into Court, in the prefent Caſe. | 


Therefore a Ru E was made, That the Verdict 
found for the Plaintiff be wacated; and that a 


: Verdict be entered for the DEFENDAN Tr. 
Monday, 29 1 
5 Rex verſus William Clarke. 


N Habeas Corpus having iſſued, on Friday laſt, directed 

to Mr. Clarke who was the Keeper of a private Mad- 
houte at Clapton, commanding Him to bring up the Body of 
Mrs. Anne Hunt, who was kept confined in his Houſe ; 


Mr.Solicitor General now moved to return the Writ; at the 

ſame Time offering an Afﬀdavit from Dr. Monro, importing 

» That about nine Months ago He was applied to, by Mrs. 
& Threlkeld, Mrs. Hunt's Daughter, for his Advice and Aſſiſ- 

*«© tance concerning Mrs. Hunt, as a Perſon diſordered in her 


«+ Senſes; And that thereupon He recommended her to the 
| | Care 
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« Care of the ſaid William Clarke, who keeps a private Mad- 
« houſe, and is accuſtomed to have the Care of fuch unfor- 
4 tunate Perſons; and that She is ſtil] in the Cuſtody of the 
« ſaid William Clarke, upon the ſame Occaſion” : And be 
further ſwears *©* that from the Time of her being ſo placed 
« under the Care of the {aid William Clarke, to this Time, 
«« the ſaid Ause Hunt hath appeared and is yet, in his Judg- 
«© ment, a LunaTIcC ; and is Now z % diſordered à State 
% of Mind, that She is NUT F1T 70 be brought into this Court.“ 
The Affidavit adds, That he is informed and verily believes 
« that a Commiss10n OFT Lunacy wil ſhortly be iſſued 
« apainſt the ſaid Anne Hunt; and that the ſame hath been 
e deferred on no other Account but becauſe of the late Mi— 
« nority of Anne Bowen, the Grand-Daughter and One of 
«. the next akin of the ſaid Anne Hunt; which ſaid Anne 
& Bowen is now come of Age, as the Doctor hath been in- 
« formed and believes.“ 


But Lord MansFiELD propoſed to put this Matter 
into another Method ; vix. To uſe this Affidavit of Dr. Men- 
ro's as a Reaſon for enlarging the Time to return the Writ, 
inſtead of actually filing the Return az preſent. 


Accordingly, Mr. Solicitor took back the Writ and Re- 
turn: And | 


Tar CourrT enlarged the Time for making the Re- 
turn till the next Term, being perfectly well ſatisfied by the 
Affidavit of Dr. Monro, that Mrs. Hunt was not in a Condi— 
tion fit to be taken out of the Care and Cuſtody of thoſe to 
whom her Perſon was intruſted, and who were upon the Point 
of obtaining a proper legal Authority for what they were do- 
ing ; which, however intended for her Benefit and Advan- 
tage, had not yet obtained that ſtrict /ega/ Sanction which 
they were now in a regular Purſuit of. 


Mr. Serjeant Whitaker, who had moved for the Habeas 
Corpus, came afterwards into Court, and deſired a Rule for 
Liberty to have Acceſs to and Inſpection of Mrs. Hunt, in 


order to ſee that She was properly treated.. But as He could 


not make out, that his Application was mage, o Behalf of 
any Perſon who had the leaſt Pretenſion to demand this, The 
Court rejected his Requeſt. 


Fiſher verſus Prince. 


PON ſhewing Cauſe by the Plaintiff's Counſel, „Why, 
* upon DELIVERING r the Plaintiff the ſeveral Goods 
ParT IV. Vol. III. K | and 
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Harding v. 
Wilkin, H. 
2702. B. R. 


« and Chattels for which this Action (which was an Action 
4% of TRO VER) was brought, and paying him his Coſts to 
t the Day of making the Motion, further Proceedings ſhould 
* not be ſtayed;” (which Rule to ſhew Cauſe had been ob- 
tained upon a Motion made by the Counſel for the Defend- 
ant ; It was urged on the Part of the Plaintiff, That this is, 
in Effect, a Motion “ to bring the Goods into Court; And it 


was contrary to the Courſe of the Court, in Actions of TRo- 


VER, to bring into Court the Thing demanded, (excepting 
the ſingle Caſe of Trover for Monies numbered ;) And that the 
Reaſon which has been often given for it is, That this Court 
& 7 not keep a Mare. bouſe And a Caſe was hinted at, 
where a Motion to bring in a * Gold Watch was denied. 


And the Court denied it in the Preſent Caſe, and diſcharged 
the Rule: But it was act upon that general Principle that 
They denied it, but upon the Circumſtances of the Caſe; ſuch 


as the complicated Quantity of the Goods demanded, and 
the Uncertainty of their remaining of the fame Value as they 


were when taken ; and ſome other like Circumſtances. For 


Lord Maxs FIELD and Mr. Juſtice WiLmor Both 
concurred in the following Diſtinction, That where Trover 
js brought for a ſpeciſie Chattel, of an aſcertained Quantity 
4 and Quality, and unatrended with any Circumſtances that 
« can enhance the Damages above the real Value, but that 


4 its real and aſcertained Value muſt be the ſole Meaſure of 


« the Damages, There the ſpecific Thing demanded may 
** be brought into Court; (And Mr. Juſtice Wilmot ſaid, 
«© This was the more reaſonable, as this Action of Trover 
* comes in the Place of the old Action of Detinue ;) Where 
« there is an Uncertainty either as to the Quantity or Qua- 
« lity of the Thing demanded, or that there is any Tort ac- 
% companying it that may enhance the Damages above the 
c real Value of the Thing, and there is no Rule whereby to 
& eſtimate the additional Value, there it ſhall aot be brought 
* in” Lord Mansfield ſaid, It is Pity that a falſe Conceit 
ſhould, in Judicature, be repeated as an Argument: The 
« Court does not keep a Warzhou/e.” What then? What 
has a Warehoule to do with ordering the Thing to be deli- 
vered to the Plaintiff ? Money paid into Court is Payment 
to the Plaintiff, The Reaſon and Spirit of Caſes make Law; 
not the Letter of particular Precedents. In Trover for Mo- 
ney numbered, or in a Bagg, The Court have ordered it to 
be brought in: Yet the Jury may give more in Damage; 
they may allow Intereſt, (and in ſome Caſes they ought.) 


The 
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The Reaſon holds to every other Caſe, where a Thing 
clearly remains of the ſame Value Yet the Jury may give 
Damages for the Detention. 


„ 


I remember its being done twice or Thrice, in Things of 
ſmall Value. It ought to be done, to prevent vexatious Li- 


tigation; which a Plaintiff may be tempted to purſue, when 


in all Events he is ſure of Coſts. It ought to be done, be- 
cauſe it is the ſpecific Relief. | 


It ought to be done; becauſe at the Trial, when the Thing 


remains in the ſame Condition, there generally is a Rule 


« to deliver it.“ | 


An eſtimated Value is a precarious Meaſure of Juſtice com- 
pared with the ſpecific Thing. 


Jam aware of the Caſes where a /aced Head, a Gold Watch, 


a Diamond Ring, and Chineſe Pictures were refuſed: to be 
brought in. | 


But, as I think, “ ſuch Motions ought neither to be refuſed 
« or granted, of —_ They muſt depend upon their own 
Circumſtances, No Injury is done the Plaintiff, if the Court 
ſhould think He ought not to proceed for Damages beyond 
* the ſpecific Thing ;? becauſe He may /i// proceed for 
more, at the Peril of Cofls : And fo He ought. | 


But, in his particular Caſe, the Goods are altered, and 


their Value changed. 


Rex verſus Whitear et al'. 


IR. Serjeant Sranniford and Mr. Yates ſhewed Cauſe 

why an Order of Sess10ns ſhould not be quaſhed. 
It was an Order 0R1GINALLY made at the 2uarter-Sz/ions 
for the Burrough of Port/mouth.; and purported to be an 
Order made upon the Appeal of the preſent Overſeers of the 
Poor of the Pariſh of Port ſmouth, directing their Predeceſſors 
the late Overſeers to pay over to the Appellants, the preſent 
Overſeers, the Balance of their Accounts; which Accounts 
were ſettled and balanced by the ſaid Order of SE SsIeNsS. 


K 2 . To 


— 


= my =; 3 . 

— — — — — eh RG 

Vx PRES . To r 
— — 


$ 
? 
F 
iT | 
ow | 
Ea” 
U 4 
4 © 
| 7 
= . 
7 
4 
g . 
1 
1 
N N 
Wl | 
| | 
: 
Mi 
5 
| 
17 7 
4 ; 
4 
w . 
_ 
1 1 
- MJ 
343 ' 


— 


1366 Nich. Term 3 Geo. 3. B. R. 


* 


To this Order, Four Exceptions had been taken; the firſt 

of which was a material One; The three Others were light, 
not neceſſary to be here ſpecified, becauſe the Court quaſh-. 
ed the Order upon the fit Objection, without taking any 

Notice of the Ref. ns 4 


This firſt Exception was to the Jur1sp1cTION of the SES. 
sioxs, to make an Order upon late Overfeers to pay over 
Monies to their Succeſſors, by way of original Order, in the 

Arſt Inſtance ; wir hour any previous Application having 
been made to two Juſtices, purſuant to the Directions of 


0 V. 6. 4. 43 Elz. c. 2 
and F. 6. 5 : | 

: F It was urged in Support of this Exception, That, all ſub- 
ordinate Juriſdictions muſt ſhew << that they have Juriſdiction 
of the Matter they take upon them to determine.” But 
here has been zo previous Appliration to two Juſtices, or any 
Appeal to the Seſſions from any former Order: And the Seſ- 
ſions can not take it up er Saltum, nor have they any original 
Juriſdiction. Therefote their Juriſdiction fails. i 


All this was, fully and on mature Deliberation, determined 
in the Caſe of Rex v. Bartlett et al. Church-wardens and Over- 
IN. B. Sir ſeers of Brackley St. Peiers, Tr. 7, 8 G. 2. B. R. ＋ 2 Stran. 983. 


. S. gives : "BR 67. , = . 
only a ſhort Account of it, in a few Lines : But it was argued and diſcuſſed ſeveral 
Times, both at the Bar and by the Bench, | | cy : 


The Anſwer given to this Objection by the Serjeant and 

Mr. Yates, was, That the preſent Order was not made upon 

the Statute of 43 Eliz. (as that of Rex v. Bartlett was ;) but 

upon 17 G. 2. c. 38. F. 4. which gives an Appeal to the next 

General or Quarter Seſſions of the Peace, to any Perſon or 

« Perſons who ſhall find Him, Her or Themſelves aggrieved 

by any Rate or Aſſeſſment made for the Relief of the Poor, 

© or ſhall have any material Objection to any Perſon or 

«« Perſons being put on or left out of ſuch Rate or Aſſeſſ- 

„% ment, or to the Sum charged on any Perſon or Perſons 

„ therein; OR ſhall have any material Objection to ſuch Ac 

2 Which is count as I aforeſaid, or any Part thereof; or ſhall find Him, 
the Account © Her or Themſelves aggrieved by any NEOL EO, Act or 
of the Thing done ox OT o by the Churth-wardzns and Over- 
e onus of the Poor, or by any of His Majeſty's Juſtices of 


wardens & 
; « 25 


The Reply made by Mr. Solicitor General (who had taken 
this Exception) was, That the Statute of 17 C. 2, c. 38. does 
I” | not 


. 
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not give Power to apply to the Seiiious per Sa/zum, to make 
ſuch an Order as this: But the previous Application to two 
Juſtices remains as neceſſary as it was before, 


And of this Opinion was Taz Cour ; Who aid that 


this Act of 17 G. 2. made no Alteration in this Reſpect, but 
had quite another View. 


Orpen of SESSIONS quaſhed. 


The End of Michaelmas Term 1762. 3 8. 3. 


Hilary 


Hilary Term 


3 Geo. 3. B. R. 1763. 


HIEMORANDUM— There was but One ſingle Caſe 
determined within this Term, that ſeemed worthy of 
being reported: Though ſome few Caſes were under the 
Conſideration of the Court, which afterwards received their 
Determination, and will follow in their Courſe ; particu- 


| larly, the Cafes of Bialgſon v. Mꝶytel, and Glover v. Black. 


Saturd. 12 
Feb. 1763. 


1 PIP EF" 8 


Howard, Widow, and Another, Executors, ver/us 
Jemmet, Executor, 


N ſhewing Cauſe againſt ſetting afide a Fieri Facias, 
| and paying back to the Defendant the Monies levied 
thereon, It appeared that the Defendant was a Banxruyr, 
againſt whom a Commiſſion had iflued, and who had after- 
wards obtained his CerTIFICATE ; And that the preſent 
Action was brought againſt Him as Executor, upon a Bond 
entered into by the Defendant's Teftator ; and the De- 
fendant had, between the Time of the Ifſuing of the Com- 
miſſion and the Time of obtaining his Certificate, pleaded a 
FALSE PLEa (wiz. © That He had no Aﬀets,” where, in 
Fact, he had ſome Aſſets in his Hands,) which was found 
againſt Him; and thereupon the Plaintiffs had Judgment de 
bonis Teſtatoris /i & c, and againit the Defendant Himſelf, ge 
Bonis Propriis, for the Cos 1s. | 


Mr. Solicitor General, on Behalf of the Defendant, urged, 
that by Virtue of the Bankrupt Act of 5 G. 2. c. 30. the De- 
fendant was nat /iable to the Execution as to his own proper 
Goods; becauſe He had given up his Al under the Commiſ- 


fon of Bankruptcy, and ſtood pisCHaRGED by the Certificate 
: againſt 
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againſt all Demands which might have been made upon his 
Eſtate and Effects under the Commiſſion ; And tie alledged, 
that theſe Coſts having ariſen from the Neceſſity he was un- 
der of ſtaving off the Judgment, they were ſuch a Debt as 

might have been proved under the Commiſion, f 


But per Cur'—The pleading a falſe Plea was his own Act, 
and his own Fault: And the Judgment ard Execution de 
boniis Propriis, for Coſts, was ſingly owing to this his falſe 
Plea; which was ſubſequent to the Iſſuing of the Com- 
miſſion. Conſequently, it could not have been proved under 
the Commiſſion ; and therefore can not be diſcharged by 


the Certificate. 
 RuLE DISCHARGED. 


V. 2 Sir J. S. 1197. Graham v. Benton. 


Note 


Per Lord MAxSFIEZELD—If an Executor becomes 


Bankrupt, the Commiſſioners can not ſeize the fpecific Effects 
of his Teſtator ; not even in Money which E can be 
diſtinguiſbed, and aſcertained to belong to ſuch Teſtator, and 
not to the Bankrupt himſelf. | 


The End of Hilary Term 1763. 3 G. 33 
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Eaſter Term 


3 Geo. 3. B. R. 1763. 


Wedneſ. 20 Bonafous ver/us Rybot. 
April 1763 | : | 
R. Eliab Harvey and Mr. Thur/ow, on the Part of 
the Plaintiff, ſhewed Cauſe againſt a Rule which 
had been obtained by the Defendant in this Action (which 
was Debt on Bond,) for the Plaintiff to ſhew Cauſe why it 
ſhould not be referred to Mr. Orzvers, to compute what is 
due to the Plaintiff, of the ſeveral InsraLmMEnrrs ſtipulated 
by Articles of Agreement bearing Date on or about the 26th 
Day of January 1758, and made in Defeazance of the Bond 
whereupon this Adtion is brought; and why upon Pay- 
ment of what ſhall appear to be due, with Intereit for the 
InSTALMENT unpaid, together with the Plaintiffs Co/ts to 
be taxed by Mr. Oavens ; all farther Proceedings in this Action 
ſhould not be /fayed. 


This Rule was obtained upon the Act of Parliament of 

4, 5 Ann, c. 16.4. 13. whereby it is enacted, That if at 

„This Word any Time, pending an Action upon any “ ſuch Bond with 
&« Such” 18. a Penalty, the Defendant ſhall bring into the Court where 
ſers to the © the Action ſhall be depending, ALL the Principal Money 
preceding and [ztzre/t due on iuch Bond, and alſo all ſuch Coffs as 


Clauſe, «© have been-expended in any Suit or Suits in Law or Equity 


ee e * upon ſuch Bond; the ſaid Money ſo brought in ſhall be 
© Boas „ deemed and taken to be in full Satisfaction and Di 


« which ** charge of the ſaid Bond; And the Court ſhall and may 
* hatha © give Judgment. to di/charge every ſuch Defendant of and 


66 Condition (cc £ 5 
„ ftom the /ame accordingly. | 


©& ſan ce to | | 
« make void The Fact of the preſent Caſe was, that the Bond upon 
I the ſame which this Action was brought was a Bond conditioned for 
ae k, * Payment of a gro/5 Sum of Money ab/olutely at a Day certain 
« leifer Sam kin April 1759 :) But no Mention was therein made of pay- 
« at a Pay ; ing 
* or Place | 

é certain,” 
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ing the Money by Inſtalments; nor was that any Part of the 
original Agreement ; which original Agreement 1s dated the 
13th of January 1758. But | 


Afterwards, on the 26th of January 1758, the Parties 
came to a ſubſequent Agreement, and entered into Articles 
dated on that Day; by which Articles it is agreed between 
the ſaid Plaintiff and Defendant, That the Money ſhall be 
„ paid by IMSTALMENTS:” Four of which Inſtalments 
were fixed to Midſummer 1759, Midſummer 1760, Midſum- 
mer 1761, and Midſummer 1762 ; and the laſt, at Midſummer 


1769. | 


In theſe Articles is contained a DerFtazaNCcE to the 
Bond of 13th January 1758, in Caſe the Sum mentioned in 
the Condition thereof to be payable in groſs at the certain 
Day therein fixed, ſhould be paid by InsTaLments up- 
on the particular Days ſpecified in this Defeazance : Px 0- 
VIDED that the ſaid Sums agreed to be taken by Inſtalments 
ſhould be pundtually and regularly paid by the Defendant at 
and upon the very Days ſpecified in the Defeazance for mak- 
ing the reſpective Payments; and that the Defendant ſhould 
live till all the ſaid Days be paſt. Otherwiſe, this Defea- 


zance was to be V O1D. 


The Defendant paid the two firſt Payments at Midſummer 


1759 and 1760, and Part of the Iuſtalment due at Midſummer 
1761 ; but totally neglected to pay that which became due 
at Midſummer 1762, or even any Part of it. At Michaelmas 
1762, (ſubſequent to the laſt mentioned Inſtalment) the De- 
fendant paid to the Plaintiff, and the Plaintiff received of 
him the whole Intere/? then due upon the whole Debt up to 
that Time; including INTEREST for the Sum payable at 


the preceding Midſummer, as well as for all the remaining 


Money not yet become payable. 
The Plaintiff's Counſel urged, in Diſcharge of this Rule 


iſt. That the Caſe of a Bond conditioned for Payment of 
Money BY INSTALMENTS is not within this Act of Parlia- 
ment. For it. is confined to common and ordinary Bonds con- 
ditioned for Payment of a leſſer Sum at a Day certain; and 
does not extend to ſuch as are conditioned or defeazanced 
upon Payment of the Money by Inſfalments; at leaſt, not 
till after all the Days of Payment are paſt ; As is manifeſt by 
the Direction That the Money brought in ſhall be taken 
to be in full Satisfactian of the Bond, and that the Court 
** ſhall give Judgment to pisCHARGE the Defendant. from 
the ſame ;” which would deiiroy all the Plaintiffs Security 
for the ſubſequent Payments nut yet become payable. And 


the? ſaid, that they could find * no Ca/e Where it had been V. 2 Stra, 
x holden 514- 
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holden to extend to Bonds conditioned for paying the Money 
by Inſtalments. 


2dly. That even admitting that a Bond conditioned for 
paying Money by Inſtalments, or ſo defeazanced at the Time 
of executing the Bond, might be conſtrued to be within the 
Intention of the Statute ; yet it would by no Means follow, 
that a Caſe circumitanced as the preſent Caſe is, would be 
within it /ikezwi/e : For, here the Defeazance was not made 
nor thought of at the Time when the Bond was executed ; 
but is a diflin# ſubſequent Tranſaction, at a future Time, 
— in a di/linf Deed or Inſtrument executed long after the 
ond. | 


3dly, That the Court could not enter into this Matter, 
without taking upon themſelves to try a Cauſe in Equity, 
upon 4fidarit only, without Bill, Anſwer, Interrogatory, or 
Examination of Witneſſes; and to give an equitable Relief 
to the Defendant upon his ozwn Afidavit only, againſt a legal 
Right actually veſted in the Plaintiff ; For, the Defeazance, 
which was in Favour of the Debtor, not being complied 
with, is become totally void, by the Proviſo contained in it; 
and the Bond and Penalty ſtand in full Force at Law ; And 
the Defendant has no Claim to be relieved againſt the For- 


feiture; eſpecially, conſidering the Value of Money at the 


* V. 2 Stra. 
814. 


being. /a2/equent to the Execution of the Bond. 


Times when the Plaintiff ought to have received it. The 
Defeazance being void, by the expreſs Terms of the Proviſo ; 
All the Agreements contained in it, relating to the paying 
the Money by Inſtalments, are quite out of the preſent Caſe, 

as much as if no ſuch Defeazance had ever exiſted. | 


4thly. They aſſerted that if the Court were at Liberty 
to enter into the eguitable Circumſtances of the Caſe, they 
would appear to be ſtrongly on their Client the Plaintif*s 
Side. | ; 2 


Sir Heteber Norton, Solicitor General, and Mr. Yates, con- 
tra, for the Defendant, maintained the contrary ; and argued 
thus, in Support of the Rule. | | 


iſt. A Bond conditioned or defeazanced for Payment of the 
Money by Inſtalments is, after any of the Days are paſt, 
ewithin the Intention and Purview of this Act: And they 
ſaid that there have been“ Caſes ſo determined; but did not 


ſpecify any 1n particular. 


2dly. Its being upon a ſeparate Paper can make no Dif- 
ference, upon the Equity of the Statute : No more can its 


3dly, 
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3dly. The Plaintiff has waved the Forfeiture, by receiv- 


ing Intereſt not only for the Sums due at Midſummer 1761, 
and Mid/ummer 1762, but even quite 2 to the FOLLOWING 
Michaelmas. | - | 


Athly. The equitable Circumſtances of this Caſe they al- 
ledged to be quite with the Defendant, inſtead of being 
ſtrongly on the Side of the Plaintiff. 


Mr. Juſtice DEN Iso thought the Caſe to be within 
the Act; or, at leaſt, that the Proviſo in the Defeazance 
makes no Difference: For, that Proviſo “ that the Defea- 
% zance ſhould be void on Failure of any of the Payments 
„ by Inſtalment,“ imports Nothing more than what would 
have been implied though it had not been inſerted. | 


But Lord MansFieLD faid, that this Proviſo in the 
Defeazance makes the 20ho/e Money due upon Failure of any 
of the Payments by Inſtalment: And it ſeemed to Him that 
the whole turned upon this, - 


This Act of Parliament reforms, in ſome Inſtances, an er- 
roneous Courſe of Proceeding in the Courts of Law and 
Equity ; which ought never to have prevailed ; and which 
the Courts themſelves might and ought to have remedied, but 
did not. Therefore it ſhould not only have the molt /beral 
Conſtruction ; but the Courts ought to exerciſe their ozvz 
Authority, to extend the Spirit and Reaſon of this Parlia- 
mentary Interpoſition, © for the eafier ſpeedier and better Ad- 
« vancement of Juſtice, to Caſes not mentioned in the Act. 
So Lord Hardwicke did. When a Cauſe was ſet down to be 
heard upon a Bill and Anſwer, and the Bill diſmiſſed ; The 
Plaintiff, by the Courſe of the Court, only paid Forty Shil- 
lings Coſts. The Act provides for the Caſe of the Plaintiff's 
diimiſling his s Bill, or its being diſmiſſed for want of 
Proſecution; but does not mention the Caſe of Diſmiſſion on 
Hearing : So that the Plaintiff, by putting the Defendant to 


more Expence and Vexation, avoided making Reparation. 
This Courſe continued in Chancery till late in Lord Hard- 


zicke s Time; when He made an Order to alter it. 


It is ſurprizing, that after the Statute of Uſury, 37 H. 8.* „ 9. 


which excepts Obligations with Condition, made upon a juſt 
and true Intent, the Courts of Law did not confider the juſt 
Intent of a Bond to be Principal, Intereſt and Coſts, ſecured 
by a Penalty; and ſuffer the Party, at any Time, to fave the 
Forfeiture by performing the 1itent. | 


It 


r 
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It is more extraordinary, that qfter this was ſettled in a 
Court of Eguity to be the Nature of a Bond” ; and there- 
fore every Party to a Bond under ſtood it in this Senſe ; The 
Courts of Lato did not follow Equity, but {till continued to 
do Inju/tice, as of Courſe ; and put the Parties to the Delay 
and Expence of ſetting it right //ewvhere, as of Courſe. 


The Act of Parliament meant, that in Caſes of Penalties 
by way of Security, the clear final Juſtice of the Caſe ſhould 
be attained in the Courts of Law (much to the Benefit of 
both Parties.) 


I] cannot ſee a Doubt, upon Bonds conditioned for Payment 
: of Money by Inſtalments: And 1 am glad to hear that it has 
s See 2 Stra. been ſo determined.“ | 
314. Bridges 
v. Williamſon, M. 2 G. 2. and in Maine v. Somner, Hil. 1730. 4 G. 2. in this Court, 
in a like Caſe, where the firſt Day only was paſt, It was moved by Mr. Pilſworth, and 
oppoſed by Mr, Filmer: And the Court, after ſome Heſitation, granted it. | 


The Defeazance being dated at a ſub/-quent Time, and 
written on a diſtin and ſeparate Pater from the Bond, 
makes no Difference. | 


But what makes the Difference, is this. The Bond here 
is conditioned for Payment of a gro/5 Sum, then due, to be 
paid at a certain fixed Day Then there is a ſubſequent 
Agreement made in Favour of the Debtor, eaſing him of that 
ſtipulated ſingle Payment a? that fixed Day, and allowing him 
to pay it by In ſtalmenis ; PRoviDeD that He pay it gundtu- 
ally on the Days agreed upon; and that He live till they 
ſhall be all paſt: Otherwiſe this Agreement and Defeazance 
to be void. And conſequently, as the Debtor has zo paid 

the Money punctually, they are voip, and the groſs Sum is 
due to the Obligee. Z 


There is a Diſtinction in the Court of Chancery, That 
« if 5 per Cent, be reſerved for Intereſt on a Mortgage, with 
* a Condition, to accept four if punctually paid; This Con- 
4 dition mult be ſtrictly performed; and the Debtor ſhall 
not have Relief in Equity after the Day of Payment is 
elapſed, (becauſe the 1 per Cent. was to be abated upon a 
„Condition which is ot performed: ) But if 4 per Cent. be 
«« reſerved, with an Agreement that if the 4 be not punctually 
paid at the Day, the Mortgagee ſhall pay five, hat ſhall 
© be conſidered as a Penalty added; and the Court of Equity 
% #vill, in ſuch Caſe, relieve againſt it.“ 


my 
* 


Now 
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No the preſent Caſe i is, in Effect, within the former Part 
of this Diſtinction; for it is a Condition unperformed. There- 
fore the Debtor cannot have Relief in a Court of Equity, any 


more than He can have it at Common Law: Bat the Cre- 


ditor has a Right to have Recourſe to his Bond. 


7 4» >F 


As to the Waver—lIt could, at the moſt, be only a Con- 
frrufive One, But in Reality, it is None at all: For, the 
Intere/t (even upon the Sums payable by Inſtalment) is Pare 
of the Original Debt due upon and ſecured by the Band; 
and therefore the Plaintiff was intitled to receive it as Pars 
of the Original Debt. 


Unleſs the Defendant pays the aohole Money, He can not 
be relieved from the Penalty. However, this Rule muſt cer- 
tainly be diſcharged ; there being »o Ground to make it ab- 
ſolute. 


* Mr. Juſtice Wiruor expreſsly concurred : And 


fron to it, 


RULE DISCHARGED, with CasTs 
(to be paid by the Detendant to the Plaintiff.) 


Moncaſter verſus Watſon et al*. 


HIS was a Caſe reſerved from the Northern Circuit, 

in an Action brought on 2, 3 E. 6. c. 13. by a Lay- 
impropriater againſt the Occupiers of Lands in the Pariſh of 
elton in the County of Northumberland; for taking away 
their Corn and Hay, without ſetting out the 77the, or agree- 


ing for it. 


The Subſtance of the Caſe Rated was, That they claimed 
to be EXEMPT from paying 4 Tithe af all for theſe . 
upon the following Foundation, viz. 


That a private AQ of Parliament was paſſed in the Year 
1753, (26-6. 2. & 40-} ** for dividing and inclafing the 
« Common called Fellen- Common, in the Pariſh of Felton. 
jn the County of Northumberland... 


That the Lands in Queſtion had been, till the ſaid Year 


7753 (when the ſaid Common was ſo divided and incloſed) 


PART 


* Mr. : 
Foſter was 


Mr. Juſtice Den 1502 ſaid Nothing further in Oppoſi- not preſent. 


Fridav, 21 
April 1763. 


— * IN A 
— — 3 1 —— — 


E OS A 


| 
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PART of the Common, whereupon the Commoners had uſed 
to have Common for their Cattle levant and couchaat c. 


That 90 Acres, Part of the ſaid Common, were, by the 
ſaid Act of Parliament, allotted to the Owner of Swardland 
Demeſne : under which ſaid Allotment, the Defendants oc- 
cupy the ſaid go Acres, formerly Parcel of the Common, but 
now made Parcel of Swardland Demeſne. | 


That the Act directs that the divided Lands (before Parcel 
of the Common) ſhall be holden by Each Perſon to whom 
the reſpective Diviſions are allotted, ſubject to the ſame 
Charges and Incumbrances as their own former Lands to 
which they are allotted and conſolidated, were before ſub- 


ject: And it is declared in the Act itſelf, * That it ſhall be 


«+ conſtrued 4eneficially to the ſaid Land Owners to whom 
<« the reſpective Diviſions are allotted.” 


That the Owners of Swardland Demęſne had never paid 
Tithe of Corn, Grain, or Hay; Having been always Ex- 
EM r from the Payment of Tithe of Corn and Grain, in 


- Conſideration of having always kept in Repair the North 


End of Felton Church; and being EXBEMr from the Pay- 
ment of Tithe of Hay, under a Modus. | 


The Queſtion ſtated upon the Caſe, (and the only Queſ- 
tion hen intended to be brought before this Court,) was 


„Whether the Occupiers of theſe go Acres, late Parcel - 
«© of the Common, but now allotted to the Owner of Sward- 


* land Demeſne, are or are not liable to the Payment of 


« Tithe of Corn and Hay.” 


But the Counſel, when they came to argue it, made 6 
Queſtions, 9:2. 


1ſt, © Whether Szwardland Demeſne was itſelf exempted 
c from the Payment of Tithe for Corn :” (It was agreed 
to be exempt from Tithe of Hay, by the Modus.) | 


 2dly. ** Whether the 90 Acres of incloſed Common be ex- 
« empted from Tithe of Corn and Hay.“ | | 


However, Tus Covar would not enter into the firſt 
Queſtion (“ Whether Non-payment of Tithes can be ſet up 
«« againſt a Lay-Impropriator, as a Preſumption of Title:“) 
Becauſe it was never intended by the Parties, to be meddled 


As 


with by the preſent Action, molt plainly. 
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As to the 2d Queſtion— 


Mr. Wallace, who argued for the Defendants, contended 
that as the Allotment was to bear all the Byrthens of the an- 
cient Eflate to which it is now annexed, it ought therefore 
to enjoy all the Privileges of it: And as this ancient Eſtate 


was exempt from Tithes, ſo alſo ought the allotted go Acres 


to be, 


And He relied very much upon a Caſe in the Court of 
Chancery, determined by Lord Harawicke on 15th July 1748; 
which He cited as in Paint: The Name of it was Stockavell 
v. Terry. Stockwell was Rector of the Pariſh, and filed his 
Bill againſt the Occupier of ſome Land (then plowed up) for 
Tithe of the Corn which grew upon it. The Defendant in- 
ſiſted upon a Modus of 15 5. in lieu of ALL Tithes ariſing 
upon the Grxance Farm; and that the GRanct Farm had 
never paid any Tithes. Then He ſhewed, that the Land for 
which Szockwell demanded this Title of Corn by his Bill, 
had been Part of a Doron which had been incloſed by a pri- 
vate Act of Parliament, and had been thereby allotted ts and 
had ever ſince continued Part of the GRAN E Farm; and 
therefore ought to be exempt from all Tithes, as well as the 


Gx AN GE Farm itſelf, And Lord Hardwicke diſmiſſed the 


Rector's Bill, ſo far as it related to this Land which had been 
 Down-land, and was ſo allotted to the Grange Farm. 


Mr. Thurlxo, for the Plaintiff, argued, that notwithſtand- 
ing this Decree in Szockwel//s Caſe, yet in the preſent Caſe 
(which differs much from that) the allotted Common is zot 
exempted from the Payment of Tythes. 


This Demand of the Impropriator, in the preſent Caſe, is a 
Claim of the Tithe of Corn. Grain, and Hay. But Corn, 
Grain and Hay could not be Part of what grew on a Cou- 
MoN : The Tithes that aroſe upon this Common (appendant 
to Stoardland Deſmene) could have been only Tithes of 
Agiftment, or of Lambs, Calves, Wool, Milk and other 
Things that could be the Produce of a Common. 


Now a Modus or other Compenſation muſt be zu lieu of 
theſe ſpecific Tithes. This Exemption therefore can not re- 
late to any other Tithes bur ſuch as could in their Nature 
have ariſen our of the Common : So that it is not within the 
| ſubſtantial Idea of the Modus or Compenſation inſiſted upon 
by way of Exemption from paying Tithe for theſe Lands, 
which were Part of the Common, but now bear Corn, Grain 
and Hay. For the Rector could have no Benefit from this 
Modus which was confined to the Tithe of Corn, Grain and 

Hay, 
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Hay in reipect of any of that S0 RT of Tithe which could 
ariſe from the Common, whilſt it remained Common. | 


T1TH Es are not iſfiu.ng out of the Land, but collateral to 
it: And they cannot be diſcharged but by ſpecial Words; 
which this AR does not make uſe of, the Words of it being 


only general V/ards. Cro. Eliz. 161. Parkins v. Hinde. 11 Co. 


13. 5. S. C. 1 Leon. 300. Stile v. Miller. Owen 39. . C. 


An Exemption may eaſily be deſtroyed. An Alteration of 


the Uſe of the Land will deftroy it: As where a Buck or a 
Doe is to be paid out of a Park; And the Park is diſparked. 
For which he cited Hutton 58. Poole v. Reynold (upon a Pre- 


| ſcription “ to be diſcharged of all Tithes, by delivering Deer 


* annually ;” And the Park was afterwards diſparked.) 


Here, the Exemption claimed is,“ to be difcharged of the 
© Tithe of Corn, Grain and Hay ariſing and growing on 
* Swurdland Demeſne.” But the Common now incloſed and 
allotted was not, wwhil/ it was Common, capable of pro- 
ducing either Corn, Grain or Hay, Therefore it is not ex- 
empt trom Tithe of Corn, Grain or Hay. 


If a Mill be diſcharged of Tithe ; and the Owner turns the 
Water-courſe but a very little Way, and re-edifies his Mill 
upon ſuch turned Water-courſe, this re-edified Mill ſhall not 
be diſcharged. 1 Re. Abr. 652, Title Diſmes, Letter F. pl. 2. 


So that changing the Sub ſlance of the Exemption is ſuffici- 
ent to deſtroy it, even ſuppoſing it to have been a good One. 


Lord MaxnsSF1ELD—The Caſe of Schell v. Terry 
differed very much from the preſent Caſe. The Modus infiſted 
upon in thatCaſe extended to ALL Kinds of Tithes: Where- 
as the Exemption infiſted upon in the preſent Caſe is confined 
to the ſpecific Land called Sæuardland Demeſne, and does not 
extend to the Right of Common. Here is no Equivalent 
at all for the Tithes of Agiftmen:; of Wool, Milk, Lambs, 
or any other Tithes of ſuch a Kind as could ariſe upon a 
Common. The Equivalent goes only to Corn, Grain and 
Hay; the Tithe whereof could ut ariſe upon the Common, 
whilſt it remained a Common. 


In the Caſe cited, the Rector was, as Owner of the Glebe, a 
pax T to the Act of Parliament: Here, the Impropriator is 
not a Party to this Act of Parliament. And there the Modus co- 
wered the Right of Common : It was a Modus of 15s. which 
was paid for the Grange Farm in lieu of all Tithes ariſing upon 

| 1 ® it, 


* 
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ir, 44 of ALL the Tiibes of all the Cour and Sheep belong- 
« ing to that Farm that ſhould be DEPaSTURED ON THE 
„ AID Down,” (which was afterwards incloſed and allot- 
ted to it.) So that the Modu; covered not only the Grange 
Farm itſelf with its Appurtenances, but the Common al/o : 
(Which is not the preſent Caſe.) Lord Hardwicke decreed, 
e that Modus ſhould fland for the allotted Lands, as well as 
for the Granpe Farm and its Appurtenances and accord- 
ingly, He diſmiſſed the Bill as To rHOSE Lands which the 
Mopus coveRED : But as to all the eher Lands of the Com- 
mon, which had before uſed to pay Tithe of Wool, Agiſt- 
ment, and other ſmall Tithes, He decreed an Account, 


Here, all Rights are gv EB, generally, by this Att of 26 
G. 2. Conſequently, the Impropriator's Right to Tithes re- 
main: And there is no Need to ſhew how they are due; be- 
cauſe they are due of Common Right. 


Tur wwoLe Court were very clear; that in the pre- 
ſent Caſe the Exemption and Modus did xo extend to the 
Waſte and Common; and therefore that the allotted Lands, 
which had been Part of the Waſte and Common, having 
been ſubje& to Tithes before the Allotment, muſt REMAIN 
liable to them after it: Which they held to differ materially 
from the cited Caſe, where the Modus did extend to the 
Waſte and Common. | 


; They underſtood the Words . ſubject to the ſame Charges 
"© and Incambrances as their former Lands were ſubje& to,” 
to mean only Incumbrances upon the Efate, (as Dower Fc ;) 
my 70 to intend its being . to the Repair of the Church 
of Felton. 


Ste the Caſe of Lambert v. Cumming, 21 Nowember 
1723, in the Exchequer : Bunbury 138. 


Lord MaxsFHIELD ſaid, that Caſe was determined upon 
the ſame Ground as Lord Hardzicke's Decree went upon; 
viz. That what was before exempred ſnall remain exempted 3 
and what was not before exempted (hall pay Tithe. 


Per Cur* unanimouſly 
Let the Peſtea de delivered to the Flaistibe 


Rex verſus Barker et al, Thurſd. 26 


Solicitor General. 


11 Mr. Dunniag's Motion, canſerited to by Mr. 


Parr IV. Vor. III. 1 Tur 


April 1763. 
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— 


Tus Covar gave Leave to the Defendants, to with- 

V. ante, draw their * Return to the Mandamus And a peremptory 

p- 1265, 23 Mandamus was, by Conſent on both Sides awarded; (the 

Jan, 1762. parties concerned having, ſince the laſt Motion, gone to a 
new Election.) 


PER ur ron ManDAMUs 
(by Conſent on both Sides.) 


Tueſd. 3 | . 
May, 1763. Plumer. Spr. verſus William Marchant, Admini- 
ſtrator of Peter Marchant, 


TJ HTS was a Caſe reſerved © from the Suſſex Aſſizes, 
+3 - holden before Mr. Serjeant Wynne. 


An Action of Debt was brought, in Michaelmas Term 
1762, upon a Bond of the Defendant William Marchant's Ix- 
ESTATE, in the penal Sum of 20ol. 


The Defendant, in Hilary Term 1763, pleaded PLENE 
ADMINIST-RAVIT. | | I | 


The Plaintiff, | in the ſame Hilary Term, replied, “that 
«« the Defendant then had, and on the Day of exhibiting the 
% Bill had ſufficient Goods and Chattles Cc, to have ſatisfied 


to the Plaintiff the Debt and Damages aforeſaid.” And 
Iſſue was joined heren. | 


At the Trial, the Defendant's Counſel: offered to give in 
Evidence the following Comenant, contained in the aftermen- 
tioned Deed of Settlement, vix. \ 


By Articles of Agreement indented, dated 5th Augu/t 
1759, made between Peter Marchant the Elder of Hurfterper- 
point in Sufſex Gent. and the Inteſtate, Peter Marchant the 
"Younger, Nephew of the ſaid Peter Marchant the Elder, of the 
firſt Part; Mary Long hurt of Limeſter in the ſaid County, 
and Sarah Long hurt of the ſame Place Spinſter, Daugh- 
ter of the ſaid Mary Longhurſt, of the ſecond Part; and 
the Defendant Hiliam Marchant, and John Balcomb of 
Angmerring in the ſaid County, of the third Part; After Pro- 
viſion being made (in Conſideration of: an intended Marriage 
between the ſaid Inteſtate Peter Marchant and the ſaid Sarah 
Longhurſt, and of the Sum of :33ol. and upwards, as a Mar- 
riage Portion,) by Settlement and Surrender of divers Free- 
hold and Copyheld Eſtates on the ſaid Sarah: Langburſt _ 
: | | HY the 
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the Iſſue of the ſaid intended Marriage It was witneſſed as 
follows e | 


© AND the ſaid PETER MarCnanT the Younger, in Con- 
« ſideration of the ſaid Marriage, and as a Proviſion for the 
© ſaid Sarah his intended Wife in caſe ſhe ſhall happen to 
«« ſurvive Him, and for the Iſſue of ſuch intended Marriage, 
« doth for Himſelf, his Heirs, Executors and Adminiſtrators 
5 covenant promiſe and agree to and with the ſaid W://iam 
« Marchant and John Balcomb their Executors and Admini- 
„ ſtrators, That He the ſaid Peter Marchant the Younger 
<< ſhall and will in and by his laſt Will and Teſtament, o 
* that his Executors or Adminiſtrators ſhall within fix 
„ Manths after his Death, well and truly pay and deliver, 
* either in Money, Goods, Chattles, or Efßeds, out of his per- 
*© ſonal Ejiate, the full Sum of yool. unto the ſaid William 
*© Marchant (the Defendant) and John Balcomb or the Sar- 
vi vor of them, or to the Executors or Adminiſirators of the 
* Survivor of them; And that the Intereſt and Produce of 
*« the ſame ſhall be advanced and paid to the ſaid Srrah, 
« for and during the Term of her natural Life, for the Main-, 
% tenance of Herſelf, and for the Maintenance and Educa- 
tion of the Children of ſuch Marriage: And after her 
& Deceaſe, it is declared and acreed to be the Intent and 
„Meaning of all the ſaid Parties to theſe Preſents, that the 
*« ſame ſha]l be equally divided amongſt the Iſſue of ſuch 


they ſhall attain to the Age or Ages of 21 Years, or if any 
of them are Daughters or Daughter, to be paid reſpec- 
5 tively to ſuch Daughter or Daughters at their reſpective 
Ages of 21 Years or Day or Days of Marriage; And in 
„Default of ſuch Iſſue at or after the Death of the ſaid 
* Sarah Longhurfl, to be paid to ſuch Perſon or Perſons as 
© he the ſaid Peter Marchant the Ycunger ſhall in and by 
* his laſt Will and Teſtament, give, leave and bequeath the 
* ſame. And for the better Performance of the ſaid Cove- 
* nant, Article and Agreement herein beforementioned to be 
e by Him the ſaid Peter Marchant the Younger done, paid 
5 and performed, He the ſaid Peter Marchant the Younger 
„ doth hereby bind and oblige Himſelf, his Heirs, Executors, 
« and Admin'firators unto the laid Villlam Marchant (the 
«« Defendant) and John Balcomb their Executors and Admi- 
«© niſtrators in the penal Sum of 14001.” 


Which Articles were ſealed and delivered by the ſaid Peter 


Marcl ant and the ſaid Jobn Balcomb. 


The ſaid Marriage afterwards took Effect: And the ſaid 
Peter Marchant the Huſband died intefiare, in November 1762 
leaving the ſaid Sarah his Widow, but no Iſſue of the ſaid 


The 


intended Marriage, and to be paid to them reſpectively as 
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The Defendant William Murchant, the Truſtee named in 
the ſaid Articles, admits Effects ſufficient to ſatisfy the Plain- 
tiff's Debt; UnLess he has a Right lo rETAIN the ſame; 
towards Satisfaction of the 75oo0l. abovementioned : Which, 
he inſiſts, he has a Right to do, under the ſaid Covenant and 
Deed of Settlement; and that, upon his ſaid Flea, he might 


give the above Covenant in EviDence. 


The Queſtion ſubmitted to the Court is, Whether the 
© Defendant as Adminiſtrator of the Inteſtate Peter Marchant 
the Younger, could upox the Plea of plene adminiſiravit, 
* Give In EviDENCE the Covenant above ſtated, to ſup- 
* port his Plea,” 


Mr. Eliab Harvey, for the Plaintiff, argued that He could 
not. | | .} | 


iſt. There can be no Retainer at all, in this Cafe ; Becauſe 


here could have been 20 Action of Debt brought againſt the 


Defendant as Executor; it not being & Debt in the Teftatur, 
and confequently act in the Executor The Teitator has only 
covenanted “ That his Executor ſhall pay.“ Perrot v. A- 
tin, Cro. Elix. 232. is expreſs to this Purport. 


So in the preſent Caſe, no Action of Debt could have been 


brought upon this Covenant: And as an Action of Covenant 


only ſounds in Damages, this Covenant can not be inſiſted 
upon by an Executor or Adminiſtrator, to be ſet off by way 


of Retainer again the Specialty-Debt for which He is now 


fucds 


20%, The Ground of Retainer, fimply, as it ſtands here, 


is mot /iiFicient There ought to be ſome previous Reguifiticn 
made ufo the Executer, by the Wife or her Truſtee; or 


Jome Act of the Co. Truſtee, to juſtify it. It does not appear 
that the \ ovenant was or would be infiſted upon. againſt the 
Adminiſtrator. Beſides, here, the ſix Months after the Ju- 
teſtate's Death were zor expired. And conſequently, no Right 
of Aon had acctued. | 


\ 3dly. This Retainer being attended with very Special Cir- 
cum/lunces, it ought to have been pleaded - And if the Truth 
of the Caſe had been diſcloſed by plrading, the Plaintiff 
might have then taken Judgment of Aſſets quando acciderint. 
But 28 ** plene adminiſiravit” was pleaded; And as We 
knew We could ſhew 4/ets, and did not nor could know any 
Thing of this Covenant, We are now deprived of this Be- 
Set. | ö | | 


4thly, 


3 
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| 4th. This Plea is not ſubMlantially true, That He has 
„fully adminiſtered ; when the Aſſets are covered only 
during the Wife's Life. | 


He therefore prayed, that the Pofea might be delivered to 
the Plaintiff, | | 


Mr. Coxe, contra, for the Defendant. 


iſt, This is a Specially Debt. This Adminiſtrator, if he 
had not been alſo a Truftee as well as Adminiſtrator, might 
have immediately paid it to the Truſtee aſſoon as the [ nteſtate 
was dead: For the ſix Months is only an Enlargement of the 
Time of Payment, allowed to the Defendant for his Eaſe and 
Benefit; but it is a Debt, before that. Therefore he may 
retain it, againſt a Demand of equal Degree. | 


2dly. No Requiſition or other Ad was neceſſary, As he 
could not ſue himſelf, He might retain. : 


3dly. It was not neceſſary to plead it: This has been long 
ſettled. Gouch's Caſe, 5 Co. 60. * The Plaintiff ſuffers no“ See Viner 
Inconvenience from not having Judgment of Aſſets guards Pa. 266. Tit. 
acciderint He may bring a freſh Action (if not have a + Scire 3 
Facias,) aſſoon as the Wife dies. If he had immediately paid ce miniſtra- 
it, he might have giyen ght in Evidence. e 
| | | e fendant, 
| | | | « may give 
© Retainer in Evidence, er plead jt at his Liberty.“ Brownl, 75, Bond v. Green. 
+ V. Bro. Executor 18, PLP ; 155 


Mr. Harvey, in Reply 


39, In hs Method, the Plaintiff may /o/e her Pebt: Aus- 
ther Perſon may get Judgment before Her. | 


4th: This is not, in Truth, a full Adminiſtration ; becauſe 
theſe Aſſets may become anſwerable for this Debt, after the 
Death of the Teſtator's Wife. e o 


Lord MansFieLD—lIt is now ſettled, © That a Re- 
** tainer of a Debt may be given in Evidence.” 


And as to the Caſe of Perrot v. Auſtin, in Cro. Eliz. 232. 
It ſeems to be an extraordinary One, in itſelf; and there is a 
Query upon it, in the very Book. Beſides, the Teſtator is 
here bound in a Penalcy. ey 


The 
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The real juſtice of the Caſe is, that the Plaintiff ſhould 
have judgment of Aſſets, quando acciderint. 


Mr. Juſtice D+ x150n thought it the cleareſt Caſe that 
could be, and not to differ from the Common Caſe. This is 
a real Debt, and the Aſſets are bound by it; and it is a Debt 
by Specialty : Therefore it is of an equa/ Nature with ano- 
ther Debt by Specialty. Conſequently, the preſent Action 
being brought upon a Debt by Specialty, the Adminiſtrator 
has à Right to retain againſt it. 1 5 | 
This Caſe is juſt the ſame as if there were two Executors : 
For, Payment to. One is Payment to Both. He may retain 
what he might have paid. @ £ | | 


An AQtion of Covenant is as much a Lien upon the Aſſets 
as an Act ion of Debt. | 321 

judgment of Aſſets, guando acciderint, would have ad- 
mitted the Debt. | 4004 22 | 


1 ſee no Difference between this Caſe and the Common 
Caſe: The ſpecial Circumſtances ſignify Nothing, here. | 


Mr. Juſtice Wi. mor had no Doubt. | 


Wherever the Executor might have been ſued, hemayretain.. 
And this is a Debt of h Nature with that for which the 
Action is brought. Therefore He may retain, . 


The Inteſtate was himſelf bound: And the Lien falls upon 
his Repreſentatives, though He himſelf could not have been 


ſued. 


But avichour chat, I think this is a Debt for a Sum certain, 


| and /ecured by Specialty, Therefore there is no DiſtinAion, 
i | whether the Man him/elf was to pay it, or his Repreſenta- 
tives. | : 


af $16.0 ene en 24. 3 — Ga41172 ua 4 
The Aﬀets are bound, 80 long as the Woman Ii ves. It 
5 may happen, (by the Co-Truſtee's ſurviving the Defendant,) 
that the Money may, at her Death, be our of THis Man's 
| Hands. In which Caſe, no new Action or Scire Facias could 
| have Effect againſt Him. 


Lord MansFigeLD now obſerved, that * might be 
Difficulties in the Method of taking Judgment ge Bonis quand. 


acciderint; 
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| acciderint ; (which had, 4:fore, appeared to him to be the 
d right Method :) And therefore 
per Lord MaxsTIEI D and * Both the other Jeposs, *Mr. J. 
it clearly and unanimouſly | Foſter was 
8 | | | abſent. 
t | Let there be JupomenT of Nonsvir. 
1 | | 
Avr f - | __ Weanef. 4 
D'Ayrolles, Eſq verſus Howard. 8 


U PON ſhewing Cauſe againſt a Rule which had been 
obtained by Mr. Solicitor General Norton on Behalf 
| of the Plaintiff, for a ve Trial, upon the Foot of a Miſ- 
Direction by the Judge of Aſſize, It appeared that the Action 
was an Action of Treſpaſs brought by the Lord of a Manor 
againſt the Commoner, for ſpoiling and Yeſtroying his Peat, and 
filling up the Holes out of which it was dug. To which, the 
 Commoner pleaded a ſuſtification under a Right of Common 
in and through the ſaid Waſte appendant to his Houſe, Tc; 
And that the Plaintiff had dug this Peat in ſome Parts of the 
Common, and laid it up in other Parts of it, whereby the- 
Defendant was hindered from enjoying his ſaid Right of Com- 
mon in ſo large and beneficial a Manner as he had uſed and 
had a Right to do: And therefore he ;u/ifies the breaking 
and removing the ſaid Heaps, and filing up the Holes, 
doing as little Damage as was poſſible. | | 


The Plaintiff (the Lord of the Manor) replied, that the 
Defendant did the Treſpaſſes de injurid ſud propria, ab/que 
tali Cauſa. Upon which, Iſſue was joined. 


The principal Queſtion at the Trial was, Whether the 
Plaintiff could, wpor THIs Iſue, give in Evidence“ That 
© there was a SUBFFIC1ENCY of Common LE r.“ | 


Mr. Serjeant Wynne (who went as Judge of Aſſize to the 
_ laſt Aing/fon Aſſizes) was of Opinion, that, upon this {ſues 
He could zoe.” And 


THE Cour now concurred in the ſame Opinion. 


But however, as it appeared, that the Merits had never 
been fully tried, They thought, that the preſent Verdict for 
the Defendant ſhould be ſet aſide on Payment of Coſts by the 
Plaintiff; and a new Action brought by the Commoner, 
againſt the Lord; in which Action, All the Matters inſiſted 
upon (which were various) might be given in Evidence: 4 
| th 


Wisan. 
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both Sides declared a Deſire to have the real Merits fairly 
and fully tried; vi. Whether the Lord had or had not a 
Right, and had always uſed, to dig Peat upon this Common, 
and lay it up there to dry. | 7 


V. 1 Siderfin 106. Goe v Cutber: Where the Lord dug 
+ Pitts upon the Common, LEN P. 


Friday, 6 Rex verſus Corporation of Weſt Loe. 
IR ; 

N Monday laſt (the ſecond of May) Mr. Dunning moved 
for a Mandamus to the Corporation, to go to the Elec- 
tion of a Mayor; there being a Judgment of Oulter agaialt 
Mr. Buller, the late Mayor. To ab! 3505 


Mr. Webb, contra, then objected that they came zoo early 
with their Motion: For that Judgment againſt Mr. Baller 
was not ACTUALLY SIGNED, but only a Ke given on the 
Foſtea which is a four Day Rule, and not yet out, (being given 
but the Day before;) So that no Judgment cau be yer figned 


and non conflat, Whether it ever will be. 


Mr. Dunning relied on a late Caſe, which he ſaid was in 

or rather Point, viz. * Rex v. Ollerbead, in Eafter Term 1759. 32G. 2. 

Rex v. Cor- where the like Mandamus was granted on Mr. Morton's Motion, 
poration of the Day after the giving the Rule on the Poftca, and b, fore 

the figning the Judgment. TT | ee 


Pur Tur Court were clear, That if it was ſo done in 
that Caſe, it was wrong. | 


Nothing was therefore taken by the Motion of laſt Monday, 


TRE Four-Day Rule being now expired, the adverſe 
Parties had a Trial of Skill, hich of them ſhould ger the 
Stat of the other in moving for a Mandamus ;” conceivin 8 
that they ſhould get ſome Adyantage, by being beforehand 
with their Opponent. I 


ihe Proſecutor's Clerk in Court applied to Me, in Court, 
to ſign the Judgment againſt Mr. Buller: Which (as they 
were now become regularly and indiſputably incitled to afc, ) 
I immediately began to do. When | had written (opon the 
proper ſtampt Parchment) the following Words—** On a 
Verdict, Judgment is ſigned for our Lord the King againſt 
the Defendant—;” and before I had procceded any further 
towards finiſhing it and awardiog the Capiatur, ( Let the 

eſendant be taken!) me oh 
| | Mr. 
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Mr. Web, having Pre- audience of the Proſecutor's Coun- 
ſel, moved on Behalf of another Perſon, for a Mandamugs | 


commanding the Corporation to go to a new Election; 
% jadgment being „e, againſt Mr. Buller the preceding 
«© acting Mayor; whereby the Office was become vacant:“ 
And He appealed to Me for the Truth of his aſſertion, ** that 
„ judgment was aAually figned againſt Mr. Buller.“ Where- 
upon I informed the Court, exa&#ly, of the abovementioned 
Circumſtances, 


Mr. Dunning, on Behalf of the Proſecutor, objected to Mr. 
MWebb's taking the Advantage of his Pre- Audience, to get the 
Start of him in this Motion; which he aſſured the Court, 


He was prepared to have made, aſſoon as it ſhould have 


come to his Turn to move; and which He could not make 
ill Judgment was actually figned. 


Tux CovurT was clear, that the Proſecutor was in- 
titled to the * Priority of this Motion for a Mandamus, and 


accordingly 785. 
Granted it to the PRosEcuToOR, 
(Upon Mr, Dunning's Motion) 
3 | Saturd. 7 
Rex ver/us Thomas Haydon. May, 1763. 


. R. Serjeant Nares, ſupported by Mr. Steave and Mr. 
M Afhurſt, moved, a few Days ago, on Behalf of the 


efendant, to pe pone the Judgment of the Court upon him, 
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* Vide ante 
P- 792 to 


till Miebaelmas Term; having been convicted (as well as al-T V. ante 
ledged) upon the Angle Evidence of + John Burbage, off 1359. 24. 


** having promiſed him to give him 3 Guineas, at the Elec- 
tion for Members of Parliament for Eveſham Ac: Which 
fingle Witneſs, John Burlage, now ſtands indicted for PER- 
JURY in giving that very Evidence, and was indicted for it 
as early as was poſſible after committing the Crime. They had 
an Affidavit of all this Matter, (made by this Thomas Haydon.) 


Mr. Solicitor General (Norton) and Mr. Morton, contra, for 
the Proſecutor, premiſed, that as this Defendant had been 
heretofore brought up to receive judgment, which was only 


L, 


pat off till it ſhould be ſeen whether any Action would be 


| then; And no /ub/equent Indictment ought to affect it. 


rought againſt him, the Caſe ought to fland row as it did 


Nov. 1762. 
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And they aſſerted, that he was ſo far from being convicted 
upon the fiagle Evidence of Burbage, that even his own Evi- 
dence would have convicted him; and particularly the Evi- 
dence of One Peazy, who was called by himſelf, would alone 
have been fully ſufficient to ground the Conviction upon, 
even if Barbage's had been totally out of the Caſe. | 


And they obſerved that the Aſſignments of Burbage's per- 
jury do not go to the Point that was in Que upon Haydor's 
Trial, but to ce//ateral Inſtances. 


But their grand Objection was, that“ this Themas Hayden, 
e the Defendant, is the firſt Witneſs upon the Back of the 
Bill of Indifment;” (which is a Precedent of the mofl 
dangerous Tendency:) And all or all but One of the ot ber 
Witneſſes thereon, were examined at Haydon's Trial. 


Burbage alſo offered to take his Trial at the laſt Aſſizes: 
But this Froſecutor did not comply with that Offer. 


N. B. On viewing the Indictment and the Names indorſ- 
ed upon it, It appeared that Har DON Himſelf was the 
firſt Witneſs; and that all the Reſt of the Witneſſes, 
except One Clarke, were actually examined at Hay- 
dox's Trial. ; | | 


Lord MansyFitL.p—ly the Court were to defer pro- 
nouncing Judgment againſt Hayden. He could not be a Mit- 
x-/s upon the Trial of this Indictment for Perjury againſt 
Burbage; becauſe He is fo much 7zzereftedin the Event of 
it. And the other Witneſſes, All but Clarke, have already 
been examined upon Hayden's Trial; And it does not appear, 


but that Clare might have been. Therefore there is 20 


Reaſon to defer our Judgment. Re”, 


Mr. Juſtice WiLMor entirely concurred with His 
Lordſhip. | 


And Mr. Juftice Dzn1s0n ſhewed no marks of Diſſent. 


Whereupon, (the Time for bringing an 4&ion being now | 
elapſed,) the Defendant Haydon came into Court: And 


Taz Cover committed him, and Ordered him to be 
brought up again on this preſent Satu day, to receive Judg- 
ment; which was— 


T0: 


1389 
To pay a Fine of 2001. and be impriſoned for three 
Months, and until the Fine be paid. 
v. poſt, p. under 22d June 1964. 
Palmer verſus Needham. Monday, 9 


18 Original Demand was only 3/. 135. 64. The 
1 Plaintiff brought an Action for it; and obtained 
Judgment, with Coffs, The Debt and 2 5. amounted to 
above lol. The Flaintiff then brought an Action of Debt upon 


this Judgment; and held the Defendant to Special Bail. 


Mr. Solicitor General had obtained a Rule to ſhew Cauſe 


why the Bail-piece ſhould not be di/charged,, and Common 
Bail be accepted, F yn gb 


Mr. Eliab Harvey now ſhewed Cauſe; and inſiſted, that 
whether it was or was not neceſſary to give Special Bail in 
this Caſe, yet as it was actually given, it ought not to be 
diſcharged. 


But TüE CourT were very clear, that as the Original 
Debt was under 1ol. the Inhancement of it by adding the 
Coſts, and ſo raiſing the Total to abowe 10l. was not ſuffi- 
cient to oblige the Defendant to give Special Bail ; the In- 
tention of the Act being only“ that Special Bail ſhould be 
« required where the Original Debt amounted to upwards 
«« of that Sum.” And they were equally clear, that as 
Special Bail ought not to have been at all required, the Bail. 
piece mult be di/charged, (though actually taken,) and Com- 
mon Bail accepted. 0 . 


Note — There was Judgment by Default: and a Writ of 


Error brought: And it was Part of the Motion, “to 


* ſtay Execution till four Days ſhould be expired after 


ci the Determinatioa of the Writ of Error. 


Rut1i.s made Ags0LUTE; 


Le Breton verſus Braham. 


PON the Motion of Mr. Caldecott (made on Saturday 
laſt) on Behalf of the Defendant, the Court gave him 

a Rule upon the Plaintiff (who was by Profeſſion an Atorr 
to ſhew Cauſe why Proceedings ſhould not be ſtayed till he 
ſhould give rhe Defendant an Account of bis Demand; and 
8 that 


May, 1763. 


Friday, 13 
May, 1763. 
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that the Defendant have Time to plead, till ſuch Account 
begiven Her by the Plaintif, 


He moved it upon an Affidavit / that the Plaintiff refuſed 


to acquaint her with the Nature or Particulars of his 


% Demand; and that She had offered to pay him, immedi- 
*« ately, whatever was due to him from her.” 


It was an Action for Money lent, and Monies laid out to 
her Uie. ES 
Lord MansFitrtn thought it reaſonable, that in 400 
Caſes, (as well where Attornies were Plaintiffs, as where 
orher Perſons were Plaintiffs,) the Plaintiff ought to give 
the Defendant an account of the Particulars of his Demand. 


The preſent Motion ended in a Rule of Reference to 
the Maſter (by Conſent,) to ſee what was due. 


The End of Bofer Term 1765. 3 C. 3: 


Note Mr. Tuftice FosTER was abſent a// this Term, 


Trinity | 


3 JJ tne ons 7 


N Tous © Has *Mr.Juſtice 
Trinity Term 282 

| Health did 

not permit 

him to come 


to Meſimin- 
fter-ball du- 
ring this 


, 3 Geo. 0 B. R. 1763. whole Term 


Rex ver/us Showler and Atter. Friday, 3 
DN, 3 TS june 1703. 
AR. Eliab Harvey ſhewed Cauſe againſt quaſhing an 
M Order of Seſſions which confirmed an Order of two 
uſtices of Lincoluſpire— Lindſey, nominating and appointing 
Thmas Showler and Fohn Atter, being ſubſtantial Houſe- 
holders of Townſhip or Village of Haugh, in the ſaid Parts, to 
be OveRsEERs of the Poor of the Towx-sHIP OR VILLAGE 
of Haugh, for the Year next enſuing, according to the 
Direction of the Statute in that Caſe made and provided; 
And alſo againſt quaſhing the ſaid original Order of two 
Juftices. The Caſe was as follows: OD 


Tous SHowLetr, One of the ſaid Overſeers ſo ap- 
pom having appealed to the General Quarter-Seſſions 
rom this Warrant or Order of Appointment, the firſt Seſſions 
adjourned it to the next. They tate, that it appears to them, 
that the ſaid Job# Atter in the ſaid Appointment named is a 
Daily- Labour er; and that the ſaid Place called Havgh con- 
fiſts of a Capital Mefſuage, in which, Thomas Showler in the 
ſaid Appointment named, with all his Family, dwells ; and 
of tauo ſmall antient Cottages; and of One other /mall Cot- 
tage, lately built; All which Cottages are ler along with the 
JSaid Capital Mefſuage and the Farm thereunto belonging, to 
the ſaid Thomas Showler; And of another Tenement, Part of 
the ſaid Capital Meſſuage; And all of them inhabited by Fa- 
milies; And that One of the Cottages inhabited by the ſaid 
ohn Atter and his Family; and another of the ſaid Cottages 
is inhabited by another Day-Labourer and his Family; And 
the other of the ſaid Cottages is inhabited by a Shepherd and 
his Family; And the Tenement Part of the ſaid Capital 
effuage is inhabited by a poor Widow and her 5 3 
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All which Occupiers of the ſaid Cottages, and of the ſaid 
Tenement Part of the ſaid Capital Meſſuage, are Under- Je- 


nants to the ſaid Thomas Showler. The ſaid Court of Seſſions 


therefore orders and adjudges That Haugh aforeſaid is @ 


«© Village er Townſhip ; And that the ſaid Warrant or Order 
of Appointment be confirmed.” ' | 


Mr. Harvey and Mr. Kemp, in Anſwer to the two Objec- 
tions that had been made to theſe Orders, Fvix. iſt. That 
«© the Facts (tated ſhew that this Place is neirher a Townſhip 
« r A Village; 2dly. That Atter appears to be only a 
« Labourer, not a ſubſtantial Houſeholder ;”) inſiſted 


| 1ſt. That the Seſſions had determined right, in adjudging 
Haugh to be a Village: For it appears, upon the State of the 
Caſe, to be ſo, — ner en | 


1. Inſt. 115. defines a Village, as conſiſting ex pluribus 
Manfionibus. et plurib us Vicinis. And here are five diſtin 
Manſions : Which Number anſwers to the Term“ plures.” 


And both Spelman's Villare Anglicanum and Camden's 

Britannia mention this Place as a Village. Which is, at leaſt, 

a Reaſon for ſending the Order back to the Seſſions, in or- 
der that the Facts may be more fully ated. 


5 They ſaid, the two Caſes cited our of Sir 7% Strange's 
See my Report, vi. 2 Sir J. S. 1084. Denham v. Dalham, and 2 
Settlement- Sir J. S. 1071. Stoke prior and Grafton, are not applicable 
Caſes, No. to the preſent Caſe. For the * former was upon an Order of 
11. Rex v. b * * 1 
inhabitants Removal: And Sourhavold Park, the extraparochial Place, 
of Denham, conſiſted of only two Houſes and two Families; which could 
I See my not be called, Plures t. The latter was a Nobleman's Seat, 
Settlement- converted within Time of Memory into five Houſes and 
Caſes, No» Farms: But that Caſe was never argue; and the Rule was 


go „ made abſolute without Defence. 


tants of the | | 8 8 6 
Manor of THe Cour were clearly and unanimoully of Opi- 


Grafton. nion That both theſe Orders ought to be diſcharged.” 


Lord MawsrigtD obſerved, that by this Method, a 
Place might be made into a Village which in Fact was not 
. ſo; And the Inbabitants'of it might by this Contrivance 
- Plas themſelves from contributing towards the Support 
ol the Poor of their Pariſh, OD 


II it be really a Vill, you may make another Appointment, 
| | Mr. 
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Streſs upon a Caſein M. 1740. 14 G. 2. B R. Rex v. Inha-* V. 2 Sir 
bitants of Welbeck > Which Mr. Juſtice Deni/en alſo ſaid He J. S. 154+ 


very well remembered. It was a Mandamus to appoint Over- 
ſeers in and for the Village of Welbeck: And the Return was, 
4 That it was extraparochial, and is not nor was, nor is or 
«© ever was reputed to be a Village or a Townſhip; And there- 
«« fore they can not appoint any Perſons to be Overſeers of 
«© the Poor of it.” And this Return was allowed; upon the 
Principle“ That the Court have no Power to iſſue ſuch 
«« Mandamus, but upon the Suppoſition of its being a Vill 
« or Townſhip.” | | 


Born OrDers QUASHED. 


Note—Their An wer to the 2d Objection was, That the 
Original Order expreſily called Alter a ſubſtaniial 
« Houſeholder.” | 


But, as the Court were ſo clear againſt the Orders upon 
the fr Objection, as to. allow it without ever hearing the 
Counſel who were to argue in Support of it; this ecend 
Objection was not diſcuſſed, nor even entered into. 


Bates verſus Gamble. vid. 4 


Ifo the Application of an Inſolvent Debtor, on 32 

G. 2+ c. 28. . 13. The Court ordered the petitioning 
Debtor tobe brought up again upon the 1% Gay e this 
Term, (inſtead of the firſt Day of the fol/owtinrg Term.) For 


June, 4763. 


this laſt Act + only directs, in general, That the Court + p. 439. 


«« ſhall by Order or Rule cauſe the petitioning Priſoner to (Part 
be brought up on ſome ether Day to be appointed by ſuch 13. 


„„ ſaid Court, ſome Time, at furtheſt, within the Week 
«© of the Term next following the Time of ſuch Examination; 
«© but SOONER, if any ſuch Court fall ſo think fit.“ And as 
theſe Perſons live Both in the (ame Town, and the Plaintiff 
has already had a Copy of the Schedule 14 Days at leaſt, (as 


the Act requires) it would be hard to keep the Defendant. in 


Priſon during the Whole long Vacation. 


N. B. By 2 G. 2. c. 22. 6. 9. p. 424. If the Creditor 


be not ſatisfied, but ſhall deſire further Time to inform 
himſelf, the Court ſhall remand the Priſoner, and ap- 
point another Day ſome Time avirhjn the firſt Week of 
the Term .next following (which was the former Prac 
.tice.) But the preſent Act leaves the Time of bring- 


ing the Priſoner up again to the Diſcretion of the Court. 


Glover 


2 


of Ye 


IH =o 
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Glover ver/us Black. 


His was a Caſe reſerved at the Sittings before Lord 
1 Mansfield, at Guildhall, after Michaelmas Term 1762. 


-. 
* 


Tueſd. 4 
June, 1763. 


It was an Action on the Caſe upon a Policy of Inſurance 
bearing Date the 16th of December, 1760, made on Goops 
and MERCHANDIZES /oaden or to be liaden on board the 
good Ship or Veſſel called the Denham, whereof was Maſter 
Captain William Tryon, ©* AT AND FROM BENGAL to any 
Ports or Places whatſoever in the Ea Indies, until her ſafe 
«« Arrival in London: Which Policy was underwritten by 
the Defendant for 2001. for a Premium of 10]. per Cent. 


The Plaintiff declared for a tor Loſs. 
The Defendant pleaded the General Iſſue. 


The Cauſe coming on to be tried at Cuilaball London, on 
1ſt December 1762, before Lord Mansfield, It appeared in 
Evidence, 


That the Defendant underwrote the Policy and received 
the Premium, as ſtated in the Declaration, 


That before the Underwriting of the Policy, the Plaintiff 
had lent to William Tryon the Maſter of the Ship upon Tae 
Goods then loaden and to be loaden on board the ſaid Ship or: 
Account of the jaid William Tryon, the Sum of 1641. at Re- 
$PONDENTta: For which, a ResPonDenTia-Bond was 
executed by Captain Tryon and One Jo/eph Buſtoll to the 
Plaintiff. . The Bond was in Common Form; and recited, 
That the above named Alpbhonſus Glover had on the Day 
* of the Date lent and advanced unto the above bounden 
*©* William Tryon the Sum of 7641. upon The Mercnan- 
ic prizes and Errors laden and to be laden upon the Ac- 
* count of the ſaid William Tryon on board the good Ship or 
«© Veflel called the Denham, of the Burthen of 499 Tons or 
«« thereabouts, now in the River of Thames, whereof He the | 
« ſaid William Tryon is the Commander.” And the Con- | 
dition was, „that if the ſaid ſhip ſhould with all convenient 
Speed proceed and fail from and out of the ſaid River of 
«© Thames on a Voyage to any Parts or Places in the Za. 
*© Indies, China, Perſia or elſewhere beyond the Cape of Good 
«« Hope, and from thence ſhould fail and return into the ſaid 
| | | % River 


: | | | 
3 « 
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© River of Thames at or before the End or Expiration of 36 Ca- 
e lendar Months to be accounted from the Day of the Date of 
* theſe Preſents; and that without Deviation (the Dangers and 
«© Caſualties of the Seas excepted ; and if the abovebounden 
« William Tryon and Jeſeph Buſtoll, or either of them, their 
or either of their Heirs, Executors or Adininiftrators ſhould 
«© within 30 Days next after the ſaid Ship or Veſſel ſhould 
« be arrived in the ſaid River of Thames from the ſaid Voy- 
<< age, or at the End and Expiration of the ſaid 36 Months 
„to be accounted as aforeſaid (which of the ſaid Times ſhall 
_ «« firſt and next happen) well and truly pay or cauſe to be 
paid unto the ſaid A/phonſaus Clover his Executors, Admi- 
% niſtrators or Aſſigns the Sum of 16081. and gs. of lawful 
* Money of Great Britain, together with 121. and 4s. of 
„ like lawful Money by the Month, and fo in Proportion 
* for a greater or leſſer Time than a Month, for all ſuch 
« Time, and fo many Months as ſhall be elapſed and run 
* out of the ſaid 36 Months over and above 20 Months to 
© be accounted from the Date of theſe breſents; Or ir in the 
*« ſaid Voyage and within the ſaid 36 Months to be accounted 
* as aforeſaid, an uTrer Loss for the ſaid Ship by Fire, 
*© Enemy's Men of War, or any other Cafualcy, ſhall una- 
© yoidably happen; and the ſaid William Tryon and Fo/eph 
„ Buſtoll or Either of them, their or Either of their Heirs, 
«« Executors or Adminiſtrators ſhould within 36 Calendar 
% Months next after ſuch Loſs pay and ſatisfy unto the ſaid 
«© Alpbonſus Glover his Executors, Adminiſtrators or Aſſigus 
* a juſt and proportionable AveRace on all the Goods and 


Efes of the ſaid William Tryon carried from England on 


"© board the ſaid Ship, and all other Goods and Effects 
*© which the ſaid Milliam Tryon ſhall acquire during the ſaid 
© Voyage, and hall nor be nnawvoidably le; Then the above 
c written Obligation to be void; orelſe to be and ſtand in 
* full Force, Virtue and Effect.“ 


That on the 31 of March 1760, the ſaid Ship Denham 
was at Fort Marlborough in the Eaft Ind es, within the Limits 

inſured ; and had then and at the Time of the Loſs hereafter 

mentioned, divers Goods and Mcrchandizes on board Her, 

which were the Property cf the ſaid William Tryon, and of 
greater Value than ail the Money He had borrowed. 


That on the ſaid 31ſt of March 1760, the ſaid Ship, with 
her Lading on board Her, was BuznT a? Fort Marlborough 
aforeſaid; And thereby ALL the Goods and Merchandizes 
aforeſaid of the ſaid William Tryon were TOTALLY conſumed 
and loft, | | 


Tars Proof being given of the PLainTiye's INTEREST, 
the Jury found a Verdict for the Plaintiff, ſubject to the 
Pak IV. Yor. III. M Opinion 


3 
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Opinion of the Court, Whether, on THIS Zvidance, the 
*« Plaintiff was intitled to recover on this Policy.” 


See the Statute of 19 C. 2. c. F. 5. whereby it is 
enacted ** That all Money to be lent on Bottomree or 
at Re/pondentia, upon any Ship belonging to any of 
«« His Majeſty's Subjects bound to or from the Za 
«© Indies, ſhall be lent only on the Ship, or en the Mer- 
«© chandize or Effe&4s on board of ſuch ſhip ; and ſhall 
«© be /o expre//ed in the Condition of the Bond; and the 
«« Benefit of Salvage ſhall be allowed tothe Lender his 
«© Agents or Aſſigns; wHo ALONE ſhall have a Right 
«© to make Afſfurance on the Money /o lent, And no 
% Borrower of Money on Bottomree or at Re/pondentia 
„ ſhall recover more on any Aſſurance, than the Value 
«© of his Intereſt on the Ship or in the Merchandizes or 
Effects on board; exclufive of the Money ſo bor- 
„% rowed. And in Caſe it ſhall appear that the Value 
«© of his Share in the Ship or in the Effects on board 
«© doth act amount to the fu// Sum or Sums he hath 
«© borrowed, ſuch Borrower ſhall be reſponfible to the 
« Lender for ſo much of the Money borrowed as he 
*© hath zot laid out on the Ship or Merchandizes laden 
* thereon, with lawful Intereſt for the ſame, together 
«© evith the Aſſurance and all other Charges thereon, in 
«© the Propoſition the Money not laid out ſhall bear to 
* the whole Money Jent, notwithſtanding the ſhip and 
«© Merchandizes be totally loſt.” 


— 


— — — 
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This Caſe was firſt argued on Tue/day 1ſt of February 
1763, by Mr. Yates for the Plaintiff, and Mr. Harvey for the 
Defendant ; and again on Twe/day 26th of April, by Mr. 
Morton for the Plaintiff, and Mr. Solicitor General ( Norton} 


for the Defendant. 


THe CovunsEL for the Plaintiff inſiſted that the Lender , 
of this Money had an InTEREsT in the Goods, though they 
were the Property of the Borrower: The Lender is the 
Trader, againſt the Riſque of the Sea. | 


| Reſpondentia is an Intereſt that may be inſured : And it is 
not neceſſary to sPECIFY in the Policy, that it is a Reſpon- 
da entia Iutereſt only, which is inſured.” It appears by 19 
G. 2. c. 37. f. 5. that a Reſpondentia Intereſt may be inſured 
as Merchandize: And this Inſurance is upon Goods and 


Merchandize. | | 
| | 3 | | : 


Here could be no Fraud: Nor is any Pretence of Fraud 
proved. If the Inſurer had had a double Interert, both of 
Goods and of Reſpondentia, the Inſurance would have cover- 


cd both. 
They 


YE EO OE ET RI IE” WED 


8 


Trinity Term 3 Geo: 3. B. R. 


TIFF 


They cited Godin et al. v. The London Aſſurance Com- V. ante, 
pany, * where Meibohn and Tames had Both of them con- Vol I. pa, 
ſigned Goods to Amyand; and Both inſured : And it was 484. 


holden that as Each had a ſeparate Intereſt, Zach might 
inſure. 7 . | 


The Counsz1 for the Defendent inſiſted, that the Lender 


of Money upon Re/pondentia has no Intereſt at all in the 
Goods that the Borrower either carries out or may acquire 
in India And conſequently, He can not inſure them. The 
Borrower had the whole Diſpoſal of them: He was only bound 
to allow for the Salvage, if any happened upon the Loſs of 
them. The whole of the Bond turns upon the Sa1y's re- 
Ng in Safety. The Lender has Nothiag to do with the 
oods. 


This therefore differs greatly from a Mortgage, where the 
Thing mortgaged is bound to the Payment of the Debt; and 
therefore a Property in the Thing mortgaged is veſted in the 
Mortgagee, and he may inſure it : Whereas the Lender or: 
Reſpondentia has no Sort of Property or Intereſt, either gene- 
ral or ſpecial, in the Goods. | 


Upon Za/# India Voyages, Five Things may be inſured ; 
VIE. Goods, Reſpondentia, Bottomree, Freight, and the Ship 
itſelf : But it is abſolutely neceſſary that Each be particularly 
SPECIFIED in the Policy : And the Reſpondentia Intereſt in 
this Caſe ought to have been ſo. For, an Inſurance on a 
Hip is no Inſurance Freight, though it be the ſame Owner. 
Much leſs is the general Inſurance on Goods, the Property of 
Co Fr an Inſurance of a Re/pondentia-Intereft of another 

erilon. ; 5 5 


An Inſurance on Goods can only mean ſuch Intereſt as the 
Proprietor of the Goods had: And here the Property and Poſ- 
| ſefffon both remained in Captain Tryon only. 


The Under-writer ought to be apprized wur it is, that 
He does inſure ; And it is extremely eaſy for the [nur/ed to 
ſpecify this particular Intereſt. But the Inſurer can not other- 
wiſe be apprized of it: And it would be moſt unreaſonable 
that the Inſured ſhould avail himſelf of a concealed particu- 
lar Intereſt, under a general Expreſſion, coNTRARY 1 Cuſtom 


and Uſage. 


There is a ſettled known Form of inſuring the Re/pondentia 


and the ZBottomree Intereſt ſpecifically and nominatim. And 


this is the very firſt Inſtance of ſuch a Claim as this, except 


chat of One Mr. Edwards, of a Loſs founded upon a Re/pon- 


M 2 | dentia- 


— 


— — ä —̃— — * — — — 
— — EIS IS — —— — ... ̃ — — EIS SIC 5 Z. => — = a 
— __ 2 — ——— = — — — 2 — — DIS 2 _ — — — 5 — 
90 * * 1 bed | ap 7-7 Corey — — — 6 2 Y " FIT — . r — 8 
— = C = 2 - 3 2 er ... Cs —— = — * 


. ——— 


— SI. 


our > 
— — 


— . — 
2 — = 2 ns Te ne 


—_— — 


Ta 398 | T rinity Term 3 Geo. 3. B. R. 


dentia-Bond : But there the Infurers refuſed to pay it; and 
Edwards acguigſted, and received back his Premium. 


The Cuſlom of all Infurances is to mention the Thing in- 
ſured preciſely: And a firong Reaſon why it ought to be a/- 
certained, is, becauſe the Courſe of returning the Premium, 


or Part of it, differs according to the different Nature of the 


Thing inſured. The Under- writer returns to the Inſured fo 
much of the Premium as there was, in Fact, 20 Ri/que upon. 
But there would be an End of all Chance of that, if the 
Lender of Money on Re/pondentia could infure it as Goods - 
For, F the Ship came Home ſafe, He might receive his 


wHOLE PREMIUM BACK, upon ſhewing that he had 20 


«© Goods on bord; And yet might keep this his Re/pondentia 
Intereſt ix PgzTTo, to claim upon it, in Caſe the Ship ſhould 
be (as it was here in Fact) 4. 5 | 


Therefore Proof of a Reſpondentia-Intereſt only is no Evi- 
dence to ſubject the Inſurer to the Payment of the Money thus 
pretended to be inſured by the Lender without ſpecifying it. 


According to the Latitude here taken, the Inſured might 
make his EleQion after the Event; and it. would lie quite 
open to Fraud and Uncertainty, if He fhonld be left to 
declare in future, what it was that He meant to inſure, after 
the Event has happened. This can not but be introductive 


of Fraud. 


Nay further, 'This is a grad This Money lent is to be 


repaid on the Return of the Ship to the Port of London; The 
Riſque is at and from Lo xv DON to Londen -* Whereas the 


preſent Infurance is ny at and from BEN GAL to London; 
Which is enough to anſwer for the ſafe bringing Home of 
Glover Goods from India; but was only an Inſurance of 
Half his Re/pendentia Intereſt ; as an Infurer on Re/pondentia 
runs the Riſque of the able Voyage. Therefore it never 


was originally intended to include the Re/pondentia Intereſt in 


* 


the preſent Policy. So that here is an apparent Fraud upon 


the Face of the Policy...  — 


5 By 19 G. 2. c. 37. (which was made to provent wa⸗ 


ering Policies,) the Inſured ought to have an Yntereſt on 
Td xd, equal to the Sum-iafured: In Re/pondentia-Inſurances 
there is always a Clauſe That the Reſpondentia- Bond: ſnall 
of itſelf be a Proof that there js ſuch an Intereſt on 
*..board:” And the PREMIUM is accordingly. Many Inſurers 
will not inſure Reſpanayntia Intereſt at all: And that very 
Circumſſance proves that it eg to be ſpecifically named.” 
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In Caſe of a general Average, the Inſurers of a Reſponden- 


tia - Intereſt never contribute: The Average is always con tri- 


buted to by the Inſurers on ibe Goods. 


In Godin's Caſe, Both the Inſured had a Property in the 
Goods. But that Caſe is by no Means a Proof that a Re- 
« /pondentia-Intereſt can be inſured as Goods.” : 


Therefore they concluded that the Plaintiff can not recover 
upon zhis Policy, without ſhewing ſome Intereſt in the Goovs, 


Tus CounssL for the Plaintiff, in Reply, ſaid This was 
the planieſt Caſe poſſible. 1 | 


Before 19 G. 2.c. 37. Any Man might have been inſured, 
though he had no Intereſt at all. Since that AR, it is neceſ- 


fary to prove an Intereſt. t f. 5. 


A Reſpondentia-Intereſt 7s an Intereſt; And there is no 
more Reaſon for ſpecifying this Intereſt, than for ſpecifying 
the particular Sorts of Goods inſured. The Plaintiff was a 
Creditor upon the Yoyage : And He has proved his Loſs. 


The Under-writer could not have been in a better Caſe, if 
He had known what Sort of Intereſt the Plaintiff had, than 
if He did not know it; nor could he have expected a larger 
Premium. 


It may perhaps ſometimes be the Intereſt of the Reſponden- 
tia Creditor, to name it in the Policy; becauſe it frees from 
Average, and heis yet intitled to the Benefit of Salvage, | 


As to Fraud —The Lender might have been ſatisfied to 
Rand his own Inſurer outwards ; and might afterwards ſee 
Reaſon to inſure his Intereſt homewards. But zo Fraud ap- 
pears; Nor was there the leaft Attempt to prove any : There- 
fore none ſhall be preſumed or imagined. 


Tax Court took ſome Time to think of this Caſe, And 


now | 


Lord MansFIELD delivered their Reſolution : Which, He 
ſaid, They had very carefully conſidered. t 


He owned, that at the Trial, and alſo ſince, upon the Ar- 
gument here, He did lean to ſupport this Inſurance ; And 
his Reaſon for ſo doing was, that He was ſatisfied of its be- 
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2 fair Inſurance; and that the Doubt which had ariſen upon 
it was only occaſioned by a Slip in omitting to ſpecify (as it 
was intended to have been done) that this was a Re/ponaon- 

ia Intereſt ? 8 „ 

The Ground of r this Inſurance, if it could have 
been ſupported, was a Clauſe of the Act of 19 G. 2. c. 37 
wiz. the 5th Section; which runs in theſe Words — That 
« all ind every Sum and Sums of Money to be lent on Bot- 
| «© tomree or at Reſpondentia upon any Ship or Ships belong- 
ing to any of his Majeſty's Subjects bound to or from the 
% Eaft-Indies, ſhall be lent only on the Ship, or on the Mer- 
« chandize or Effe&s laden or to be laden on board of ſuch Ship 
«© and ſhall be ſo expreſſed in the Condition of the Bond: 
„And the Benefit of Salvage ſhall be alhwed to the Lender his 
„% Agents or Aſſigũs, who alone ſhall haye a Right to make 
„ Affurance on the Money ſo lent. And no Borrower of 
% Morey on Battomree or at Reſpondentia as aforeſaid ſhall 
recover more, on any Aſſurance, than the Value of his In- 
tereſt on the Ship or in the Merchandizes or Effects laden 
„ on board of ſuch Ship; exc/u/fve of the Money ſo bor- 
„ rowed : And in Caſe it ſhall appear that the Value of his 
Share in the Ship or in the Merchandizes or Effects laden 

% on board doth not amount to the full Sum or Sums he 
„ hath borrowed as aforeſaid, ſuch Borrower ſhall be reſpon- 
** fible to the Lender for ſo much of the Money borrowed, 
as he hath not laid out on the Ship or Merchandizes laden 
«© thereon, with lawful Intereſt for the ſame, together with 
e the Aſſurances and all other Charges thereon, in the Pro- 
*« portion the Money not laid ont ſhall bear to the whole 
«© Money lent, notwithſtanding the Ship and Merchandizes 
«© be totally loſt,” VV . 


Now this Act, to the purpoſe of Inſurance, conſiders the 
Borrower as having a Right to inſure only for the SURPLUS 
Value over and above the Money he has borrowed on Bot- 
tomree or at Reſpondentia. And Lenders at Reſpondentia or 
on Bottomree may, to many Purpoſes, be ſaid to have a 


Vet We are AL very well ſatisfied, after a more parti- 
cular Conſideration, ** That this Act of Parliament never 
meant or intended to make any Alteration in the Manner of 
Inſurances. Its View was to prevent gaming or wagering 
Policies, where the Inſurer had no Intereft at all. And if the 
Lender of Money at Re/pondentia was to be at Liberty to in- 
ſure for more than his whole Inter}, it would be a Gaming 
Policy: For it is obvious, that if he could inſure all rhe 
Goods, and inſure his Re/pondenria Intereſt befides, this would 
mount to an Infurance beyond his whole Intereſt. 
2 


The 
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The Act conſiders the Form of the Policies juſt as they 


ſtood before the making of it; and provides, + that on all“ V, 5 2, 
Actions brought on Policies of Aſſurance; the Plaintiff or | 


his Attorney or Agent ſhall, within 15 Days after he ſhall be 
required by the Defendant or his Attorney or Agent, declare 
in Writing what Sum or Sums he hath aſſured or cauſed 


«© to be aſſured in the Whole, and what Sum he hath bor- 


«« rowed at Re/pondentia or Bottomree for the Voyage or any 
Part of the Voyage in Queſtion in ſuch Suit or Action.“ 
And in deſcribing Re/pondentia Intereſt, it gives the Lender 
alone a Right to make Inſurance on the Money lent. So that 
this Act left it upon the PRACTICE. 


His Lordſhip ſaid, He had looked into the Practice; and 
He found that Botromree and Reſpondentia are a particular 
$pecies of Inſurance in themſelves, and have taken a particu- 
lar Denomination. And he could not find even a Di&4um, in 
any Writer, foreign or domeſtic, ** that the Reſpondentia- 
«« Creditor may inſure upon the Goods as Goods.” And in 
this very Caſe, the Reſpondentia-Intereſt was intended to have 
been ſpecified; but was omitted to be ſo, by Miſtake. 


He declared, that He found, by talking with intelligent 
Perſons very converſant in the Knowledge and Practice of 
Inſurances, ** that they always do mention Reſpondentia- 
« [ntereft whenever they mean to inſure it.“ 


This their preſent Determination would not, He ſaid, in- 
terfere with that of Godin et al v. London Aſſurance Company, 
with regard to a Lien on the Goods; becaule zhzs kind of In- 
tereſt has taken a particular Denomination, | 


It might be greatly inconvenient, to introduce a Practice 
contrary to general Uſage. And there may be ſome Opening 
to Fraud, if it be not ſpecified. | 


He declared the Ground of the preſent Reſolution to be 
this That it is e/fabli/hed now, as the Law and Practice of 
Merchants, that ResPonDENTIA and BoTTOMUREE mu/? 
ebe mentioned and ſpecified in the Policy of Inſurance.” But 
he declared at the ſame Time, that they did za& mean to de- 


termine generally, that wo /pecial Intereſt in Goods may be 


given in Evidence, in other Caſes than thoſe of Re/pon- 

*© dentia and Boftomree, if the Circumſtances of the Caſe 

*© ſhall admit of it.“ ISI 
| PLAINTIFF to be NONSUILTED. 


Mayor 
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Mayor of Yarmouth verſus Eaton. 


% H IS was an Action upon the Caſe on 4fumpfit. The 

Declaration contained ten Counts: which, in Sub- 
ftance, amounted to no more than zh4z5, That the Plaintiffs 
and thoſe whoſe Eſtate they have, have had and received, 
and been uſed and accuſtomed, and have a Right to have and 
receive a certain Tol upon Exportation of Corn and Grain 
from their Port of Great Yarmouth to Parts beyond Sea: 
And that the Defendant exported certain Quantities of Corn 
and Grain, without paying the Toll. BITE : 


The Defendant demurred ſpecially to the fx firſt Counts, 
and alſo to the Ninth : And to the 7th, 8th, and 1oth He 
pleaded the General Iſſue, Non Afſumpſit.” | 


The Plaintiffs joined in Demurrer, upon the other ſeven 
Counts. 5 | | 55 5 


The preſent Argument turned fingly upon the Cane of 
Demurrer to the firſt Count, (which ame Cauſe was allo aſ- 
ſigned in the other ſix Demurrers. So that it will be ſuffici- 
ent, if this firſt Count be particularly ſtated, without med- 
dling with thereſt, AGE Sgt ole <0 - 


It was in theſe Words—** Whereas the Burrough of Great 
* Yarmouth in the County aforeſaid now is, and from Time 
<< whereof the Memory of Man is not to the contrary, hath 
been an ancient Burrough ; And whereas the ſaid Mayor, 
„ Aldermen, Burgeſſes and Commonalty of the Burrough of 
«© Great Yarmouth aforeſaid, on the firſt Day of May in the 
«© Year of our Lord 1752, and long before, and ever ſince, 
«© had and received, and have uſed and been accuſtomed and 
«© of Right ought to have had and received, and ſtill of 
«© Right ought to have and receive a certain Dur v or ToLL, 
«© called Meaſurage, of and from every Merchant exporting 


«© Corn or Grain, in any Ship or Veſſel, from the Port of 


«© Great Yarmouth aforefaid' to Parts beyond 'the Seas, to 
«« wit, Two Pence by the Laſt for every Laſt of Corn or 
«« Grain meaſured and exported as aforeſaid 5 The ſaid 
% Mayor, Aldermen, Burgeſſes and Commonalty ; in Fact, 
& ſay, That the ſaid Chriftopher Eaton, between the ſaid 
«© firſt Day of May in the Year of our Lord 1752 and the 
«« firſt Day of Apri/in the Year of our Lord 1762, being a 
„% Merchant exporting as aforeſaid, did export, in certain 
«« Ships or Veſſels, from the Port of Great Yarmouth afore- 
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„ ſaid to Parts beyond the Seas, divers Laſts of Corn and 
6 Grain, to wit, ' 30000 Laſts of Corn and goooo Laſts of 


„ Grain meaſured. By reaſon of which ſaid Premiſſes, the 


«« ſaid Chriftopher Eaton became liable to pay to the ſaid 
„% Mayor, Aldermen, Burgeſſes and Commonalty the Sum of 


«© cool of lawfal Money of Great Britain, being Two Pence 


„by the Laſt for every Laſt of the ſaid Corn and Grain fo 


* exported by Him as aforefaid, that is to ſay, at Great Yar= 


* mouth aforeſaid ; and being ſo liable, the ſaid Chrifopher, 
in Conſideration thereof, afterwards, to wit on the ſame 


* firſt Day of April in the Year of our Lord 1762, at Great 


© Yarmouth aforeſaid, undertook, and to the ſaid Mayor, 
«« Aldermen, Burgeſſes and Commonalty then and there 
«« faithfully promiſed, to pay to them the ſaid Sum of 500l. 
« when he ſhould be thereunto afterwards required.“ | 

The Srectiar Cau/e of Demurrer was aſſigned by the De- 
ſendant in the following Words—** And for Cauſes of this 
% Demurrer in Law, the ſaid Chriſtopher, according to the 
« Statute in ſuch Caſe made and provided, aſſigns the fol- 
«© lowing ObjeRions; that is to ſay, For that the ſaid Mayor, 
„ Aldermen, Burgeſſes and Commonalty have nor eden or 
alleged, in the ſaid firſt ſix Counts of the above Decla- 
«© ration, or in any of thoſe Counts, any BENEFIT which 
* the ſaid CORPORATION perform er are bound to perform 
© #0 the PUBLIC, or AR CAusE or CnnsIDERATION 
«© whatſoever uro WHICH their pretended Preſcription is 
*© PN DED: And for that the ſaid fix Counts are and each 
aof them is, in cer Reſpects, inſufficient and defective in 
6 C Form Fc.“ 8 3 ; 7 * 58 


The ſingle Queſtion upon this Demurrer was, ©* Whether 
« jt was incumbent upon the Plaintiff, in this Action on 
« Afumpfit, to ſet forth in his Declaration a Consiper a- 
« Tlox for the Toll which He demands.“ 


It was argued, firſt, on Friday the 2gth of April laſt, by 


Mr. Yates for the Defendant, and Mr. Wallace for the Plaintiff; 
and again now, by Mr. Wiles for the Defendant, and Mr. 
Solicitor General ( Norton} for the Plaintiff, 


Tus CovnsEL for the Defendant argued that as this was 
not an Action brought againſt a Wrong-Doer, for a Tort ; 
but an Action gronnded upon a Demand of a RIGHT, it was 
neceſſary for the Plaintiff to snew à Confederation for the 
Right he demands: And to prove the Diſtinction between 
Actions againſt Wrong-Doers, for Torts; and Actions which 
demanded a Right ; they cited Owen 109. Eſcot againſt 
 Laureny, in B. R. And it is more eſpecially neceſſary in the 

ay | | preſent 


* — 
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preſent Caſe, as this is a Claim againſt the general and common 
Right of the Subject, which is antecedent to every Uſege and 
Preſcription; and grounded upon a Preſcription which affects 
the Public. | | | 


To ſupport this Manner of Reaſoning, they cited Cro. Fac. 
213. Fuckingham v. Coftendine : Where a Declaration in 4/- 


Jumpfit was holden to be ill, becauſe it did not ſhew for what 


Cauſe the Debt became due. | 


And they obſerved that a Man can not preſcribe to have 
T horough-Toll without alledging a Special Confederation. 


They cited and argued from the Caſes in 1 Ro. Abr. 5 22. 
Title Toll, Letter B. pl. 1. Sir William Jones 162. Roy v. Cor- 
poration f Baton. Moore 574. Smith v. Shepherd. 1 Med. 
47. Haſpurt and Wills. 1 Mod. 104. Warren and Prideauæ. 
2 Lev. 96. Prideaux v. Warne S. C. 2 Lutav. 1519. Wilkes 
v. Kirby; and 2 Sir F. S. 1228. Sarjent v. Reed. And 4 
Mod. 319. Warrington v. Moſeley proves, they ſaid, that 
ſome Reaſon ought to be ſhewn why this Duty is claimed. 


So alſo does the Caſe of the Mayor of Norringham v. Lambert, 


11, 12 G 2. in C. B. on a Special Verdict: Where, no Con- 
ſideration appearing, the Court would not intend any, and 
gave Judgment againſt the Plaintiff. 


There is no Difference, they ſaid, between its being upor 2 
Declaration, and its being upon a Plea ; where the Queſtion 
turns upon a Claim of Right; eſpecially, where the Claim is 
againſt the genera! Right of the Subjet., | 


They made a Difference between Preſcriptions for private 
Rights, and Preſcriptions that affect the Public. They ap- 
mitted, that in the former, a Conſideration æay be implied : 
But in the latter, a ſufficient Conſideration mult be ſewn. 


They admitted aiſo, that even in his Caſe, if it had ap- 
peared upon the . * that the Corporation were 
% OWNERS of the ort, that would have been a ſufficient 
Conſideration. 55 | 


But it does not appear any where upon this Declaration, 
even that the Corporation are OwWN SRS of the Port: The 


Public are the Owners of it. And the implied Conſideration 


through a Town, in the Highway ; which, hy Common Law 


for a Port Duty can only be where the PLainTire is Owner 
of the Port, 21 H. 7. 40. Hob. 175. Top/all v. Ferrers. 


THz CounsEL for the Plaintiffs anſwered, that T; horoug h- 
Toll has no Similitude to the preſent Caſe: That is for paſſing 


and 
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and Common Right, is free to every Body. Therefore it may 
there be neceſſary to alledge a Special Conſideration. | 


But the preſent Caſe 1uLIES a Conſideration : It is a Port 
granied to the Corporation ; and was made out of privare 
Property. The Public therefore in this Caſe enjoys a Benefit 
which it had no Pretence of Clajm to, by Common Law : 
And this alone is a fufjcient Conſideration, LE 


2 Lutw. 1519. Wilkes v. Kerby is the ſame Point as the 
preſent: And though that Caſe was not determined, yet the 
Court frongly inclined ©* That the Owner of a Port may have 
a Toll by Preſcription, wir HO alledging any Confidera- 


% tron.” 5. 


But 3 Lev. 37. Mayor and Commonalty of London v. Hunt, 
in the Eæcheguer Chamber, is in Point. It was A/ſumpſir 
for Weighage of Goods brought into the Port of London: 
And Objection was taken, That there was 20 Conſideration 
for the Duty.” But it was reſolved that the Defendant 
„ had the Liberty of bringing them into Port; which is a 
« Place of Safety, and it therefore implies a Conſideration 
jn itſelf.“ 155 


And ſo alſo was a late Caſe in C. B. The Corporation of 
Exeter v. Trinlet, Tr. 32, 33 C. 2: Where the Title to the 
Toll was ſet out preci/ely as it is here ; and the Defendant 
demurred generally to the Declaration. The Caſe. was twice 
or thrice argued upon this very Oßjection now taken here, 
*© that no Conſideration for the Duty was ſet forth; And 
all the Objections there taken (which were the ſame as were 
now taken) were over-ruled : And it was holden, ** that if it 
had gone to a Trial, the Plaintiff mult have proved a Title; 
and that a Liberty to bring Goods into a Port is in ige a 
«« good Conſideration for the Toll.“ ; 

As to its not appearing upon the Face of the Declaration 
«© that the Corporation are QWNERs of the Port; We have 
ſhewn ©* that they have always been accuffomed to receive the 
«© Tell, and that they always have received it, and that they 
« are zntit/ed to receive it ;** And all this muſt have been 
proved at the Trial, if it had gone on to a Trial: And #f their 
being Owners of the Port was nece/ary, It muſt have been 
proved at the Trial. AS 


But, however, a Perſon may be intitled to the Toll, wwirhour 
being Owner of the Sort: For, the Crown may ſurely grant 


the Duty, though they retain the Port; and the Grantee may 
preſcribe for it; 
This 
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This is good enough, on Demurrer : It is ne- e for 
Cauſe of Demurrer; and it is therefore upon the ſame Foot 
as if it was a general Demurrer. In QMumęſit, the Debt is the 
Conſideration. Hibbert v. Courthorpe, Carth. 276. 


Tas Couxs EI for the Defendant, in Reply, admitted that 


if Goods are brought into a Port and unladed, a Conſidera- 


tion for the Duty to the Owner of the Port ſhall be implied. 


But here the Plaintiffs do not ſhew that they had any Sort of | 


Right to the Port, or any Thing to do with it. The Caſes, 


therefore, where the Plaintiffs had a Right to the Port, do 


not apply to /his Caſe, where they have it not. But Caſes, 
of Thorough-Toll are applicable to the preſent Caſe; as they 
prove that a public Right can not be abridged without a 
7 Conſideration.” And though in private Preſcriptions, a 
Confideration may be implied ; yet in thoſe which go to the 
Abridgment of public Rights, it is not ſo. 


The only Caſe in Point cited on their Side is that of The 
Mayor of Exeter v. Trinlet : But it is a fingle Caſe ; and is 
contrary to that of The Mayor of Nottinghant v. Lambert; 
and was on general Demurrer, whereas there is no ſpecial De- 
murrer, for this Cauſe particularly aſſigned. Upon a genera/ 
Demurrer, the Court might not 2 it as Mater of 
Subſtance, 


F the Crown 1 grant the Duty, 3 the Port; 
yet the Plaintiffs muſt ea οο the Grant. 


Lord Mancrrer.p—_This i is a very plain Caſe, indeed, 
The Plaintifts ſet out that they have a Right, by Preſcription, 
to the Port Duties of Yarmouth. 


The Queſtion is, Whether they are obliged to et out a 
«© Conſqderation.” 


The only Caſes like the preſent, are Caſes for Pox r Duties: 
The reſt are all cat of the Caſe. | 


The MAKING a Por is itfelf a Con/ideration. It is a ſelf 
evident Convenience to the Merchant: It ſpeaks for itſelf. 


It may never require Repair: Therefore I do not know that i it 


is neceſſary to /hew Repair. | 
The Ownerſhip of the Soil is out of the Caſe, 
Nas 


8 — 


— 


Trinity Term 3 Geo. 3- B. K. | | ſs 


* — 


But here is a Precedent in Point, eſtabliſhed by a Judg- 
ment of a Court in We/tminfer-Hall, upon ſolemn Argu- 
ment, and after conſidering all the former Caſes and Frece- 
dents: and this Precedent is punctually followed in the pre- 
ſent Caſe. | | 


Tr1s alone would be ſufficient, if the Rea/on of the Thing 
was not fo ſtrong as it is. 


Mr. Juſtice Den1son alſo thought it good, notwith- 
ſtanding the ſpecial Demurrer. 


8 


— 


He thought the time ſufficiently ſhewn. A Port may not 


want Repair in 200 Vears. 


The Declaration ſhews a preſcriptive Title Time out of 
Mind, for theſe Port-Duties. The conſideration is ſelf-evi- 
dent; wiz. the Benefit to tne Subject. It is not neceſſary to 
ſhew that the Corporations are Ow«ERs of the Soil, or repair 
it. It is not now neceſſary to ſhew Repairs of a Few in a 
Church; becauſe it may ſcarce ever wart? repairing. | 


And here is an eſtabliſhed Precedent, beſides the ſelf evi- 
dent Confideration. This is oe like the Caſe of Toll. 
thorough. | | - 


Mr. Juſtice WiLmoT remembered the Cafe of The 
Mayor of Nottingham v. Lambert ; and obſerved, that though 
that was ſaid there, that the Plaintiffs could not have re- 
covered, for want of ſhewing that the Corporation were 
Lords of the Manor,” yet it could not alter the Judgment 
in that Caſe. . 


As to the Confideration — 't was moſt fully ſettled in the 
Caſe of The Mayor of Exeter v. Trinlet: It was clearly 
held, that in a Toll thorough, a Conſideration muſt be 
*« ſhewn, becauſe again Common Right ; but that a Port- 
% Duty did of igſelf 1MPLY @ Confideration, to ſupport it.“ 
This I take to be ſettled. | 


The next Queſtion is, „Whether the Corporation have 
«© ſhewn a Title to receive it.” And I think there is ſuck 
a Title ſhewn. 1 


Tux Cxowx has a Right to create the Duty, and to grave 
the Duty to Another. This Preſcription is equivalent to 
ſuch a Grant: and preſuppoſes it. | 


Per Cur. 


Jupcment for the PLAINTIFFS. 
| But 
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But Mr. Willes prayed Leave to withdraw his Demurrer, 
and to have Leave to plead : Which the Court thought rea- 
ſonable; and Mr. Solicitor General conſenting, (though it 
was aſked late, and after a Rule to plead as they would 
«© ftand by,) The Court granted. | 


| Lord Maxsrie.b—Well! 1 hope the Precedent of 
this Declaration is now ſufficiently eſtabliſhed. 


Friday, 10 Stephen and Another verſus Coſtor and Another, 
June 1763. 18 3 | | | 
T HIS was a ſpecial Caſe reſerved at Nif prius before 
Lord Mansfield at Guildhall. 


It was an Action upon the Caſe on an A/imp/ir, for 
WHARFAGE and CRANAGE due to the Plaintiffs as Wharf- 
ingers and Poſſeſſors of Braook's WHAR in London, for 
ſundry Parcels of Malt &rought to and unloaded AT their 
Wharf. Fes 


The Declaration ſet forth, that the Plaintiffs are Wharfin- 
gers, and have been and are poſſeſſed of the Wharf Cc; and 
are intitled to a ToLL of 64. a ſcore for all Malt brought 
to and unloaded at their Wharf: And ſet forth the Act of 
Parliament of 22 C. 2. c. 11-4. 21. which enacts that ſuch 
Rates and no other ſhall be taken for Wharfage and Cranage 
as by his Majeſty, with the Advice of his Privy Council, 
ſhall be aſſeſſed and allowed to be taken; and obliges Wharf- 
ingers, under a Penalty, not to refuſe to ſuffer any Goods or 
Merchandize to be landed or ſhipped at or from their Wharf, 
. at the Rates aforeſaid. 


It likewiſe ſet out Sections 44, 45, 46 of the ſaid Act. 


Then it ſhewed, that an Order of Council was made on 
the 1ſt of March 1764, purſuant to the ſaid Act of Parlia- 
ment of 22 C. 2. c. 11. &. 21: By which Order, Malt is 
rated at 6d. per Score. | 


Then it averred, that the Defendants were Conſignees of 
the Cargo of a Weſt-Country Barge, which came loaded with 
Malt, to the Plaintiff's ſaid Wharf, and was faſtened at and 
lay there; and that Part of the faid Loading was there 
landed, and other Part, though NOT ACTUALLY LANDED 
uPON the Wharf, was put on board of Lighters, waiLsT the 
ſaid Barge remained faſtened to their Wharf, And therefore 
they demanded the Duty of 6d. per Score upon the wHOLE 

| Cargo; 


* 


1 


„ 0 „ 


* 
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Cargo; as well what was fo put on board the Lighters 


WHILST tbe Barge was FASTENED to their Wharf, as what 
was actually landed u ov it. 


The Caſe ſtated for the Opinion of the Court was as fol- 
lows. 


That an Order of Aſſeſſment or Allowance of Rates to be 


taken at ÞBrook's Wharf or Key, mentioned in the Declara- 
tion, was, on the 1ſt of May 1674, made by his late Majeſty 
King Charles the Second, with the Advice of his Privy Coun- 
cil, in the following Words, vix. 


Whereas by a late Act of this preſent Parliament made in 
the two and twentieth Year of his now Majeſty's Reign, in- 
titled “ An additional Act for rebuilding of the City of Ton- 
don, unting of Pariſhes, and rebuilding the Cathedral and 
% Parochial Churches within the ſaid City,” it is by ſeveral 
Clauſes in the ſaid Act contained (amongſt other Things) 
enacted, that there ſhall be left a convenient Tract of 
Ground all along from London Bridge to the Temple, of the 
Breadth of forty Feet of Aſſize, from the North Side of the 
River of Thames, to be converted to a Key or public and 
open Wharf; And that no Lighters, Boats or other Veſſels 
ſhall lie before any of the ſaid Wharfs or Keys between the 
Places aforeſaid, on the North Side of the ſaid River, Jonger 
than ſhall be neceſſary for the loading or unloading of Goods, 
without the Conſent and Permiſlion of the ſaid Wharfingers 
or Proprietors thereof: And that it ſhall and may be lawful 
for any Perſon or Perſons to load or unload any Goods or 
Merchandizes at any of the ſaid Wharfs or Keys; for Wharf- 
age and Cranage whereof, every Proprietor, Wharfinger or 
other Perſons concerned ſhall and may demand and receive 
ſuch Rates and no other for the ſame, as ſhall from Time to 
Time be ſet out, appointed, aſſeſſed and allowed by his Ma- 
jeſty with the Advice of his Privy Council: a Table of 
which Rates ſhall be hanged up at every of the ſaid Wharfs 
reſpectively; His Majeſty this Day preſent in Council, hav- 
ing conſidered of the ſeveral Rates in the Schedule hereunto 
annexed, hath and doth hereby, with the Advice of his Privy 


Council, aſſeſs and allow, ſet out and appoint the ſaid ſeveral 


and reſpective Rates therein contained, and doth order and 
appoint that the ſame ſhall and may be taken for tbe Wharf- 
age and Cranage of all ſuch Goods in the ſaid Schedule alſo 


mentioned as ſhall at any Time hereafter by any Perſon 
whatſoever be brought unto, ſhipped off, loaden, or unloaden, 
AT Brook's Wharf or Key, adjoing to Queenbithe in Lon- 


don; and that it may aud ſhall be lawful for the preſent 
Owner or Proprietor of the ſaid Wharf and his Heirs and 


Afligns, Leſſees, Tenants or Under-Tenants, from mr to 
ime 


* 
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Time and at all Times hereafter, to demand of and receive 
from every Perſon or Perſons that ſhall hereafter bring any 
Goods ud ro, ſhip them off, or load or unload the fame at 


the aforeſaid Key or Wharf, the ſeveral Rates of Cranage 
and Wharfage, which by the aforeſaid Schedule is appointed 


to be paid for the ſame, and no Other: And to the Intent 
that all. Perſons concerned may know what they are to pay 
for the Cranage and Wharfage of their Goods as aforeſaid, 
and not to be impoſed upon by the Wharfinger, and made to 
pay more than their juſt due, It is further ordered that the 


| ſame be printed and publiſhed ; and that a Copy of the ſaid 
Table and Rates ſhall, according to the Directions of the 


aforeſaid Act of Parliament, be kept conſtantly hanging up in 
the moſt public Part and Place of the ſaid Wharf or Key, 
and another at the Cuſtom- houſe, for all Perſons concerned 
to reſort to and make Uſe of, as they ſhall have Occaſion, 


That in the Schedule annexed to the ſaid Order, and there- 


by referred unto, Malt is rated at Six-Pence the Score. 


That the Plaintiffs were, during the Time in the Declara- 
tion mentioned, Wharfingers, and poſſeſſed of Broo#s Wharf 
or Key abovementioned ; and intitled to the ſaid Rates, 


That the Defendants were Conſignees of a Loading of 
Malt, which was brought in a Weſt- Country Barge; which 
Weſt-Country Barge was FASTENED and lay at Brook's 
Wharf, and unloaded a $MALL Part of the ſaid Cargo upon 
the ſaid Wharf; and wwhilft he lay faſtened, the other Part 
of the Cargo was taken cut and put on board [1GHTERS, 
and never landed on the Wharf. 


The Queſtion is, Whether the Defendants are liable to 
«© pay the Wharfingers, according to thè Rates mentioned in 
the Order of Council, for such Part of the Cargo as was 
% put on board the LIGHTERS and NEVER LANDED oN 
% the Wharf.” | 


It was firſt argued on Friday the 2gth of April laſt, by 

Mr. Wallace for the Plaintiffs, and Mr. Serjeant Burland for 

the Defendant: And, being a Queſtion of great Conſequence 

and a new One, It was ordered to ſtand for further Arg u- 

ment; which was made on Tue/Zay laſt the 7th of this pre - 
ſent June, by Mr. Solicitor General (Morin) for the Plain- 

tiffs, and Mr. Black/lone for the Defendants. 


Tux CounstL for the Plaintiffs argued that the Defend- 
ants are liable to pay the Duty for thoſe Goods which were 
brought te the Wharf, and carried away again elſewhither, 


without 
5 


H Ev» AC » Wo 


FA 


»” A „ „ „ 


Trinity Term 3 Geo. 3. B. R. 


— 


without being actually landed upon the Wharf, where the 
Barge was faflened. For, at Common Law none could either 
unload at a Wharf, or come to it and fafen their Barge at 
it, without the Con/ent of its Owner: But this Statute of 22 
C. 2. impowers them to do it without the Owner's Conſent, 
paying the Toll. Therefore the Owner of the Soil, whoſe 
Property or at leaſt the Dominion of it was taken away by 
the AR, ought to be intitled to a// Advantages, 


They recited and argued from the 21ft, 44th, 45th and 
46th Sections of the Act; and inſiſted “ that AT” the 
Wharf muſt mean ſomething different from vÞon” the 
Wharf: It muſt include all Goods that are brought 70 the 


* 


Wharf for the Purpoſe of z»/oading. | 


The OxDper of CounCiL was, they ſaid, a contemporary 
Explanation of the Words of the Act, and uſes equipollent 
Words. And as the AQ and Order put it out of the Power 
of the Owner of the Wharf to binder the Barge-maſter ſrom 
coming to his Wharf and Faftening the Barge there, it is but 
juſt that tbe: ſhould receive Compen/ation for it, accordin g to 
the Rate ſettled by the Order of Council. And this is cer- 
tainly reaſonable and juſt ; becauſe zo otber Craft can come 
to the Wharf, ahi this Barge lies there; and the Barge- 
maſter has the whole Benefit of the Wharf, as fully as if the 
whole Cargo was landed uron it. And the Wharfinger is 
obliged to keep the Wharf in Repair, as well as Servants to 
attend it. | 


They cited 2 Ro. Abr. 123. Title, Market, Faire, B. Stal- 
lage, pl. 1. That if a Man has a Fair, thoſe who have 
„ Houſes adjoining to it can not open their Shops, to ſell 
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% Goods in the Fair; but Stallage is * due for it.“ * I find by 


my Notes ot 


Wigley v. Peachy et al. Tr. 1732. 5, 6. G. a. B. R. that Lord Raymond there called 
this © a monſtrous Caſe, that a Man ſhould pay a Toll for opening his Windows 


and laying Goods upon his ewn Ground.” 


By this Method, the Barge-maſter may elude the Payment 
of any Duty ar all- For, he may afterwards land them at a 
private or a free Wharf, or ſend them on board Veſſels lying 
below Bridge. This is a Fraud, upon the Face of it. 


IWharfage and Cranage are to be underſtood, readando fin- 
gula fingulis. Very few Goods, or at leaſt, only very heavy 
Goods, require Crauage. Here, the Duty is payable for 
Wharfage, though there was no Cranage, 


PazTIV, Vor. III. N Ir 
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Ir this was an Unlading at the Wharf, (which We ſay it 
is,) then they had a Right to come and ſtay there, and We 
had no Right to treat them as Tort feaſors. They might un- 
load the Whele thus, if they may do ſo by a Part. 


SHIPS are liable to pay Anchorage, although they do 20 


actually caft Anchor. 


Taz CounssL for the Defendant, admitted, that the 
Order of Council does indeed ſpeak of 4 ſuch Goods and 
Merchandizes as ſhall be brought To any ſuch Wharf: But 
they anſwered, that hat is carrying it further than the Act 
ef Parliament authorizes ; and is therefore of no Validity, fo 
far as it exceeds the Power given by the Ad itſelf. 7 


TRE Acr was proſeſſedly made for the Benefit of the Pub. 
lic, and to refrain the Exactions and unreaſonable Demands 


of Wharfingers: V. $. 21. Fora/much as great Exactions 
&c.“ 


THe Court NsAr Io is due for the Uſe of the Wharf by 
landing the Goods upon it; and for that Uſe of it, only. And 


We have made a Compenſation to the Owner of the Soil, in 


Proportion to the U/e that We have made of it. When the 
Goods are landed, He knows what to demand: But he has 


n Right to come on board the Barge to ſee what ELSE may be 
in it, S%des what is ſo landed. "34. 


The Ref? of our Goods were not UNLADED AT THE 
WHARF, within the Meaning of the 46th Section: And, by 


the 45th Section, We could not lie before the Wharf longer 
than was neceſſary. | 


Tuis Queſtion muſt depend upon the Srature ir/elf only + 
It is not to be reſembled to the Caſes of Fairs and Markets, 


Which have z0 Similitude to the preſent Caſe. 


Though the Barge-maſter has a Right to come to the 
Wharf, yet if he only comes there colourably, or miſbehaves 
there under that Pretence, or exceeds his Permiſſion, he ſhall 
be confidered as coming thitber, with an ill Intention; and 
therefore ſhall be looked upon as a Treſpaſſer ab initio. Such 
a Subterfuge would be for the Conſideration of a Jury, in an 
Action of 'Treſpaſs. | NT | 


Ir the a Goods were to be conſtrued liable to the 
Duty, they might pay it over and over again; For they muſt 
certainly pay where they are landed at any other Wharf: = 


1 
} 
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] 


Trinity Term 3 Geo. 3. B. N. 


1413 


6 — 


if Uzloading overhoard on Lighters be an Uzlading at the 
Wharf, it 1s alſo a Lading at the Wharf; and then a double 
Duty will be payable. So likewiſe, if freſh Goods ſhould 
be thus loaded into the Barge, out of Lighters. But it is not 
pretended that the Plaintiffs are intitled to Both. 


Tas CouNSsEL for the Plaintiffs replied, to the following 
Effect. | 


THe Or1cinar Richr which was in the Wharfnger, 
before the AQ, is a Reaſon for a /beral Conſtruction of it, 


WiTHouT this Act, the Barge could not have been 
faſtened to our Wharf. They have here unloaded a Quanti- 
ty of Goods into Lighters, under the Security of our Wharf, 


and by faſtening their Barge to it; and its lying there Hin- 


dered other Craft from coming to it. 


The Un/ading and Lading out of a Barge into a Lighter 
is only one At of Unlading the Farge And there is only one 
fingle Duty due for it. We are intitled to the /ame Duty as 
if it had been landed oz the Wharf. As the Defendants 
_ had he Benefit of the Wharf, they ought to pay the 

uty. | 


And though the Wharfinger may have no Right to come 
on bourd the Barge, to ſee what elſe is in it, beſides what is 
landed at his Wharf; Yet he may, without going on board 
it, be able to make his Charge upon ſuch Goods as are put 
out of it into Lighters that come along-fide of it. 


C 1 THe Cour having taken a few Days to confidcs this 
ale; | | | 


Lord ManxsF1iELD now. delivered their Reſolution. 


This is an Action for Wharfage and Cranage Duty, payable 
to BRook's Wharf in London. 


The Caſe ſtated mentions an Order of Council, which re- 
cites an Act of Parliament, made upon the rebuilding of the 
City of London after the Fire: Upon which AR of Parlia- 

ment and Order of Council, the Plaintiffs foand their Claim 
to this Duty. 


The Queſtion is, Whether the Defendants are liable to 
e pay the Duty upon uch Part of the Cargo of their Barge 
as was brought 7 the Wharf of the Plaintiffs, and newer 
landed on the Wharf, but only put on board Lighters and 
« carried away, WITHOUT being ever aftually lunded upon 


the ſaid Wharf at all.” 
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To go by Steps In the firſt Place, It is not contended on 


the Part of the Wharfingers, that any Meaning is to be put 


upon the Words All ſuch Goods and Merchandizes as 
70 ſhall be broug/t to any ſuch Wharf ;* unleſs the Goods and 
Merchandizes be actually loaded or unloaded, when they are 
brought thither. 


In the next Place, It is agreed that if the Veſſel that comes 
to the Wharf unloads only Part of its Lading por the 
Wharf, and goes forward with the Remainder of 1ts Lading, 
in order to be unloaded elſewhere ; the Duty is only to be paid 
for /uch Part as is unloaded there, and not for the Remainder 
which is fo carried forwards. 


Thirdly—It is not contended, on the Part of the Wharf. 


ingers, that the Owner of the Veſſel or Goods is obliged 


« to pay any Duty for unloading the Goods inte Lighters 
«© on the River, UNLtss he has PASTENED the Vejjel to the 


* Wharf.” 


Fourthly— The particular Circamſiance ſtated in the pre- 
ſent Caſe, is, that wairsT the Veſſel was and remained 
«© moored and faſtened to the Wharf, the Goods and Mer- 
«© chandizes were put on board of Lighters brought to lic 
*© along-fide of Her, but NeveR landed on the Wharf.” 


Some Propofitions are ſo plain and clear in Bemſelwes, 


that Nothing can render them more ſo; And One is therefore 


under a great deal of Difficulty, in what Manner to form 
any Argument upon them. 


Ixr any Duty of Wharfage or Cranage is payable to the 
Plaintiffs upon theſe Goods hs put on board Lighters, it muſt 
ariſe upon this A# of Parliament; on which alone, their 
Claim to any ſuch Duty is founded: 


And a Duty for WRARFACGE and Cranace can not be 
due, where the Party has zt had the UsE of the FYharf or 


the Crane. WHARFAGE is due for Landing on the Wharf ; 


and CRANAGE, for the 4/iflance of the Crane. Anchorage or 
Moorage are very different Things. 


Ix any Ixjury has been done to the Wharfingers, by Hing 
before their Wharf, or by faſtening the Veſſel to it without 
Right, or in any other way whatever, they may have their 
Remedy in another Method; but not under this Act of Par- 
liament, which relates only to Wharfage and Cranage, and 
gives the Duty for them only. 


It 


e 
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It has been argued, on the Part of the Wharfingers, that 
« af the Wharf” muſt bear a different Meaning from upon 
„ the Wharf” ; And that every Veſſel coming t the Wharf 
and landing /ome of its Goods upon it, and putting other Part 
on board a Lighter, is liable to the Duty for that other Part 
which is only put on board of the Lighter. 


But they might as well contend, that a Veſſel coming and 
lying before the Wharf, without even mooring or faſtening to 
it, ſhould be liable to Wharfage. 


Clearly, the preſent Caſe was neither within the Idea of 


the Ad of Parliament or the Order of Council; nor would 
the Legiſlature have given the ſame Duty for this, (if they 
had really meant to give any) as they gave for landing the 
Goods upon the Wharf: They would certainly have given a 
ſmaller Duty for this alone; becauſe the Duty muſt ſtill be 
paid again, whatever Wharf they ſhall af laſt be landed upon. 
We can not ſuppoſe that they will be landed at private Stairs 
or free Wharfs: For Goods conſumed in the Port of London 
muſt, in general, be landed upon ſome Wharf where ſuch 
Goods are uſually landed; and it muſt be a very inconfiderable 
Proportion that One can imagine to be landed e//auhere. 


But it is ſaid, that the Owner of the Goods or Veſſel 
© has the Benefit of the Wharf given him by the AR, even 
* againſt the Will of the Wharfinger ; That the Wharfinger 
* can not hinder him from coming to it, and lying at it, nor 
« even from mooring and faſtening to it; And that there is 
* no Reafon why He ſhould receive all theſe Advantages, 
„ without making a Compen/ation to the Owner, who is ob- 
«4 liged to repair and attend his Wharf.“ | 


The Anſwer to this is, That the Wharfinger has bis Rx- 
MEDY for all this, juſt in the ſame Manner as He had before 


the Making of this Act; if the Veſſel ſhould colourably come 


and lie before his Wharf, or moor or faſten to it avithout In- 
tention of Loading or Unloading upon it; orif it ſtays there 
longer than the Act permits; which expreſsly prohibits the 
ſtaying longer (without the Conſent and Permiſſion of the 


Wharfingers) “ than is neceſſary to load and unload. And * V $+ 45+ 


this colourable coming thither, with an unfair Intention, mult 
depend upon Circumſtances; and is a Matter of Fact, to be 


tried by a jury: An Action upon the Caſe will lie for it; and 


a Jury will conſider it in Damages. 


Bur 
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Bur F there were, in Fact, ſuch Inconvenlences as have 
been ſuggeſted, yet Arguments ab inconvenienti will not hold 
againſt the expreſs Words and Meaning of an Ad of Parlia- 
ment: And both the H/ords and the Meaning of this Act of 
Parliament are extremely plain and clear. This Action ſeems 
to be a new Experiment, attempted contrary to its Senſe and 
Meaning. | 


It has been ſaid, on the Part of the Wharfingers, ee that 
«© the Order of Commit 3 is a contemporary Explanation of the 


«« Act of TIRES. wy 


But the Council _ not wary or extend the Act: 


They could ozly take it as they found it, and e it. It 


Tueſd. 14 


Juae 1763. 


was not in their Power to impoſe a Duty. 


We are ALL of Us clear, that the Plaintiffs are not in- 
titled to recover the Wharfage or Cranage Duty for ſuch 
Part of the Godos as were not unloaded urox their TOY. 
And therefore 


A NONS! SUIT muſt by entered. 


Lade, Bart. ver/l 40 Holford, Eſq; et ux. et al'. 


HIS was a Caſe ſent hither from the Court of . 
cery, for the Opinion of this Court. | 


Sir 7. Lade, Bart. by his Will dated 17th Auguf 1739. 
deviſed his. Manors, c, to four Truſtees and their Heirs; 
and likewiſe All his Leaſeholds and Copyholds and perſonal 
Eftate, to be laid out in the Purchaſe of Land; Uron 
TrusrT, and to the Us of his Couſin Joan Insx1Þ, in 
ſtrict Settlement; with divers Remainders over, in raten Set- 
tlement. N * F 1 511 


In 1740, the Teſtator died. 


After his Death, John Inſtip took the Surname of Laps. 
In February 1751, He attained his Age of 21. In 1756, 
the ſaid Joun Laps (afterwards Sir John Lade, Baronet,) 
attained his Age of 26; and married Ans Thrale. In 1759, 
He died ; leaving his Wife enctinte of the now x Plaintif, Sir 


Fein Lade, Baronet. 


In the Will there is a PRoviso © That fo often as, and 
«« during ſuch Time as the Perſon who for the Time being 
(in caſe the Teſtator had not otherwiſe directed) would 

| . «© have 
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have been intitled in Poſſeſſion as Tenant for Life or Tenant 
in Tail, ſhould be uwDER the Age of 26 Years, Then the 
ce Truſtees were to enter, and receive All the Rents and 
<< Profits of the Real, and all the Intereſt and Produce of the 
«« Perſonal Eſtate; Out of which, they were to allow, for 
<< the Maintenance of ſuch Tenant for Life or Tenant in 
Tail, Sums particularly ſpecified ; And all the Ref was 
«© to ACCUMULATE, and be laid out in the Purchaſe of 
* Land, and ſettled to and upon the /ame Truſts and Uſes.“ 


On the part of the Infant, It was inſiſted, that He being 
Tenant I Tail, the Proviſo of Limitation to the Trul- 
tees to take from Him the Profits of the Eſtate, for the 
«« Purpoſe of Accumulation.” was e to the Policy of 
the Law, and therefore voip. 


The Defendants, who claimed under Limitations in Re- 
mainder, inſiſted, it was a good legal Limitation ; and that 
the Truſt for which it was created, ought not to make it void; 
Therefore, till his Age of 26, the infant could only be al- 
lowed, for Maintenance, the Sums ſpecified in the Will. 


On the 14th of November 1763, the Cauſe was heard be- 
fore the Lord Chancellor Henley; who ordered a Caſe to be 
made for the Opinion of the Judges of this Court, upon the 
following Queſtion, viz. 


«© Whether the Defendant Roſe Fuller, the Heir at Law of 
«© the Survivor of Anne Lade, John Fuller the Elder, Hugh 


*« Offley, and Fobn Fuller the Younger, the Truſtees named 
« in the Will of the ſaid Sir 70h Lade the Teſtator, did, 


«© upon the Birth of the preſent Plaintiff Sir Jen Lade (the 
ce Infant) take ant and war Eftate in the Premiſſes de- 
ec viſed, by virtue of the Proviſo in the ſaid Teſtator's Will.“ 


This Caſe was twice argued ; firſt, on Tuęſday 26th of laſt 


April, by Mr. Serjeant Hewitt for the Plaintiffs, and Mr. De 
Grey for the Defendants ; and now, by Mr. Morton for the 
Plaintiffs, and Mr. V edderburn for the Defendants. 


As it was a new Cafe, and the Matter of Value, the De- 
fendants preſſed for another Argument; and ſaid, Counſel 
of Eminence were retained to argue it. 


But THE Cour ſaid ; the Allowance of nnn 


was ſuſpended in the mean Time, which was a Hardſhip 
upon the Movers > That a third — would hang i it up 
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all the long Vacation. If, in confideting the Point, they 
had any Doubt, they would order it to be argued again: If 
they had none, they ought, in Juſtice, to make their Certi- 
ficate directly: 


And on the r7th of June, they made the following Cer- 
_ tikcate, | „ 


Queſtion— Whether the Defendant Ro/e Fuller, the Heir 
at Law of the Survivor of Anne Lade, John Fuller the Elder, 
Hugh Offty, and John Fuller the Younger, the Truſtees 
named in the Will of the ſaid Sir John Lade the Teſtator, 
did, upon the Birth of the prefent Plaintiff Sir John Lade, 
take any and what Eſtate in the Premiſſes deviſed, by wir- 
«© tue of the PRoviso in the Will of the ſaid Teflator,” 


Having heard Counſel on both Sides, and conſidered this 
Caſe, We are of Opinion That Roſe Fuller, the Heir at Law 
of the ſurviving Truſtee in the Will of Sir 70 Lade, did 
woT tale any *© Eftate in the Premiſes deviſed, by virtue 
«« of the Pxov1so in the Will of the faid Teſtator. “ 


MANSFIELD, 


T. DENISON. 
E. WILMOT. 
| 17th Tune 1763. 


| 3 ST 

Friday. 17. Brown verſus Chap —— 

June 1763, | | : 6 

| HES was a Writ of Error from the Common Pleas, 
brought upon a Judgment for the Plaintiff there, in 
an Action upon the Caſe, for falſely and maliciouſly ſuing. 
out a Commiſſion of Bankruptcy againſt him: To which, 
the Defendant pleaded the General Iſſue; and a Verdict was 
found there, and Judgment given for the Plaintiff, Upon 
which Judgment, the Defendant below brought this Writ of 


Error. 


Mr. Serjeant Hewitt, for the Plaintiff in Error, objected 
to the Action, and ſaid it did 20 lie; Becauſe the Statutes of 
Bankruptcy have provided a particular Remedy: And the 
Thing itſelf (Bankruptcy) did not exift at Common Law. 


Ir a Statute makes a new Offence, and preſcribes a parti- 
cular Remedy, an Indictment will not lie. Cro. Fac. 643, 644. 
gl. 4. Caftle's Caſe. Plowd. 206. a. Stradling v. Morgan; 
On 34, 35 H. 8. c. 26. The Statute of Wales was conſidered 
as including a Negative, When there is a particular Remedy 

| given 
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given by Act of Parliament, in a particular Caſe, the Act 
ſhall not be extended to overthrow and alter the Common 
Law, but in thoſe particular Caſes. 11 Rep. 59. Dr. Foſter's 
Caſe; And Carter 36, Cornwallis v. Hood. 


The Bankrupt Laws are to be conſidered as One Sem of 
Laws, or as one Statute; Like thoſe concerning Leafes of 
Eccleſiaſtical Perſons, in 1 Fentr: 246, Bayly v Murin, 


Wallis v. Hodſon, 24th January 1740, before Lord Hard- 


wicke. | A 


The Bankrupt Acts are 34, 35 H. 8. c. 4. 13 Fiz. c. 7. 
1 Far. I. c. 15. and 21 Zac. 1. . 19. 5 Ann. e. 22. Ff. 7. 
(che firſt material Act ;) 5 G. 1. c. 24. and 5 G. 2. c. 30. 
$. 23. which is profeſſedly calculated to anſwer the very 
Caſe of maliciouſly ſuing out the Commiſſion. It begins 
And. for preventing the taking out Commiſſions of Bank- 
4 rapts maticiouſly, be it enacted c.“; And directs a Bond 
in the Penalty of 2001. conditioned to prove the Bankruptcy: 
Whieh Bond is made aſſignable to the Party grieved, who 
may ſue for the Penalty. 5 


And the Parliament meant their Proviſion: to be an gu 
Proviſion. It would be impolitic to make the ſuing out 
Commiſſions of Bankruptcy #9 dangerous. | | 


Lord MansFitL Þ—There is no Clauſe in that AR, 
that tales away the Common Law Remedy; nor that ſays 
That the Party ſhall not recover more than 2000. Damages.” 

It can never be for the Benefit of Trade, that's Man 
ſhould be at Liberty to ſue out Commiſſions of Bankruptcy 
maliciouſlys. = | e n : 


Mr. Aſburſt, contra, was beginning to ſpeak : But 


The Count were ſo clear, that without hearing Him, 
they ruled the 1 


JuocwenT to be AFFIRMED. 


Woolmer and Another ver/us Muilman. 


43 HIS was a fpecial Caſe reſerved, at Vi, prius at 
Guildhall, before Lord Mansfield, for the Opinion of 
_ the Cons — 5-1 FITS | | 


It was an Action on the Caſe brought for the Recovery of 
a total Loſs on a Policy of Inſurance made on Gods and 
Merchandizes on board the Ship Bona Fortuna, at and -_ 
| Nort 


Tae fame 
Day. 
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North Bergen to any Port or Place whatſoever, until her ſafe 
Arrival in London. 


It was underwritten thus—** J/arranted NEUTRAL Ship 
< and Property. | 


| The Defendant P's FOI the ſaid Policy for 150). on 
the 23d Day of September 1762, 


The Defendant having pleaded the General Iſfue, and 
paid into Court the Premium received by him for the ſaid 
Inſurance, this Cauſe came on to be tried at Guildhall, Lon- 
don, on the 21ſt Day of May 1763, before Lord Mansfield : 
When it was admitted that the Plaintiffs had Intereſt on 
board the Ship to a large Value, to wit, to the Amount of. 
the ſam inſured, 


The Ship, with the Goods and Merchandizes ſo loaden 
and being on board Her, after her Departure from North Ber- - 
gen, and before her Arrival at London, proceeding on her 
Voyage, was by the Force of Winds and ſtormy Weather 
wrecked, caſt away, and ſunk in the Seas; and the ſaid 
Goods and Merchandize were thereby wholly loſt. 


It was expreſsly ſtated, © that the Ship or Veſſel called the 
« Bona Fortuna, at and before the Time She was loſt, were. 
© NOT NEUTRAL Property as warranted by the ſame Policy.” 


The Queſtion therefore was, „Whether the Plaintiffs 
© can, under the Circumſtances of this Caſe, recover in this 
FE Action.“ i; | 


Mr. Wallice was the Plaintif, and Mr. Yates for the 
Defendant But 


Lord e 10 red! Mr. Yates and ſaid [t was 
too plain too argue. 


This was No Contract: For the Man inſured neutral Pro- | 
perty; And this Was not neutral Property. Therefore We 
mu _ why | 
; JupcmenT for the DeFExDaAnT. 
Saturd. 18 
June 1763. Rex verſus Doctor Harris: 


Un the Crown Paper—) 
PON a Macs to admit and favear CHURCH- 


 WarDEens of _s eigen s, SBA e | | 
* | Tur 
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Tur ManDamus was directed to DR. HaRRIS, Commiſ- 
ſary of the Conſiſtorial and Epiſcopal Court of the Biſhop of 
Mincheſter, for the Parts of Surrey; ; ſetting forth that Henry 


Griffith and Thomas Garner were in Eafter Week then laſt pait 


duly nominated and elected Church- Wardens of the Pariſh 
of St. Olave, Southwark, in Surrey, to ſerve for One whole 
Year then next enſuing, according to the ancient Uſage and 
Cuſtom of the ſaid Pariſh; and that they had often offered 
themſelves to the Doctor, to take their Corporal Oath as 
Church-Wardens, and requeſted to be by him ſworn and ad- 
mitted into the ſaid Place ànd Office; which Oath the ſaid 
Doctor refuſes to adminiſter to them: The Writ therefore 
Commands him, without Delay to ſwear and admit, or cauſe 
to be (worn and admitted the ſaid Henry Grifith'and Thomas 


Garner into the ſaid Place and Office together with all the 
Liberties and Privileges thereto belonging and appertaining ; 


or ſhew Cauſe to the contrary. 


| A like 3 was alſo directed to him, to ſwear and 
admit David Griffin, Philip Cox, Iſaac Applebee, and William 
Strickland 1 into the SAME Office. 


He reds, Os 1 were two Cauſes depending before 
Him, which had been afterwards conſolidated into One; in 
which it was diſputed Who were elected Church-Wardens;” 
The former, on the Promotion of Grifin, Cox, Applebee and 
Strickiand, aſſerting -hemſelves to have been only elected, 
and praying to be ſworn; The latter, on the Promotion of 
Grifith and Garner _ two Others, againſt” Griffin, Cox, 
Ap plebee and Strickian'; And the Parties on each Side reci- 
W denied the Ses to be Gp elected. 


By reaſon hn He . not 451 fently with his Daty 
and the Law and: Practice of the Epiſcopal Court, ſwear or ad- 
mit or cauſe to be ſworn and admitted the ſaid Henry Grifith 
and Thomas Garner into the Place or Office of Church-War. 
dens of the Pariſh of St. Olave, Southwark, UNTIL i: Gall 
have been judicial!y determined, in the Cauje then depending 
before Him, according to Allegations given and Proofs made 
thereon, ** that the ſaid Henry Griffith and LE Garner 
«© WERE DULY ELECTED into ſuch Office.” All and fin- 
gular which ſaid Things He ſubmitted to the HORS © of 
the Court. 


The Return to the other Writ of Mandamus at the 7 nſtance 
of David Griffin, Philip Cox, Iſaac Applebee and William 
Strickland, was the ſame ¶ Nutatis Mutandis ;) only that it 
added at the End, (after the Words were duly elected into 
1 ſuch Office, © by a Majority of legal Votes. 


Note— h 
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Note - Both theſe Cauſes ſtood together, in the Crown- 
Paper, for Argament ; And the like Rule was made in 
Both : But it was the former only that was actually ar- 
gued ; And the Fate of this, of Courſe, determined the 
- Other. . - 


Mr. Yates, pro Rege, argued, that this is . bad Return. 


The Commiſſary is only minifterial, and is oblig ed to execute 
the Act; whether it be of any Validity, or not. The Manda- 


mus gives no Right ; only a legal Heſſion, in order to try it. 


To prove which, he cited. 1 Sir J S. 609, 610. Rex v. Simp/on ; 
and 2 Sir J. S. 893, 894, 895, 896. Rex v. Dr. Ward. 


But this is a Queſtion which this very Commiſſary himſelf 
is to determine: And it does not at all appear when he will 
determine it. | 


The Defendant can bring no Action, till Admiſſion. 


* It was Tr. A later Caſe in Point is Rex v. Reynell, Tr. * G. 2. B. R. 
8,9 8. 2. Upon a Mandamus commanding Him to (wear Lodge Church- 


They were | 
ought to obey Both. It is avithout 


Judges that either Claimant. 


the only 


were in 
Court. 


Warden of Temple Holy Croſs in Briſtol; He returned * that 


<c in a Suit depending in the Biſhop's Court, He himſelf had 
<«« decreed in Favour of Whitchurch; and that an Appeal was 
„ Jodged, and was depending.” This Return was quaſhed ; 
and a Peremptory Mandamus awarded. 5 


Mr. Blac tone, for Dr. Harris. — The Doctor 1s totally 


diſintereſted. It is his own Return, ariſing from his own 
Difficulties. | | 


Lord Mans#1ELD—lt is an indecent Return. He has 


no Right to try the Queſtion : He can not try the Legality of 
the Votes. The King's Writ commands him to admit and 
ſwear; And He mult obey it. | 


Mr. Blackfone cited 2 Ld. Raym. 1008. The Queen v. Gui/c. 


3 Salk. 88. and 6 Med. 189. (All S. C.) proving (He ſaid) 


«© that Non fuit electus is a good Return; and likewiſe 
*« that Special Matter may be returned, in /ome.” 


Here are two Cro/s Mandamiſes And the Doctor does not 


know which to obey. 


Lord MansrietD and 28 WII MOT — He 
rejudice to the Right of 


Lord 
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Lord MaxsFIELID—Zut He ſays, © he will determine 
it Himſelf,” | 8 


Mr. Blackflone—In Sir T. Raym. 439. Carpenter's Caſe, 
the Return is very much like this Return: And the Reporter 
ſays— We granted a Writ to ſwear Carpenter; becauſe the 
Eccleſiaſtical Court can not try the Cy/fom of chooſing the 
*© Church-Wardens'* Which Cafe ſeems to imply, that 
though the Eccleſiaſtical Judge can not try a Cu/tom, yet He 
may try other Matters which the Parties have ſubmitted to 
Him. 5 | 


Lord MansrizsLÞ—All the Caſes, cited on both Sides, 
prove this Return to be wrong, It would be fo, even if He 
could try it; (which He can not do:) He can not try the 
Legality of Votes. | 


Mr. | Juſtice Wir uor—Theſe Writs give no Right : 
And He can not try the Legality of the Votes. 


Per Cur, 
The REeTurNn muſt be pisaLLowED; 
And a PzzeurToryY Mas DAs go. 


Taz CourT propoſed, And the Parties conſented, 
to try the Right in a feigned [ſue And the Execution of the 
peremptory Mandamus to be ſuſpended till after the Trial; 
and then the peremptory Mandamus to go, to ſwear in the 
* Victors at the Trial ;” an/eſs the Judge who tries it, ſhall 
declare himſelf diſſatisfied with the Verdict. a 


Combe, Eſq; verſus Pitt. | | — 
| | une, 1763, 
1 HIS was an Action of DEB for 1500l. brought by HP 
Richard Combe, Eſq; One of the Candidates for Mem- Vide ante, 
ber of Parliament at the laſt & Election for Ivelcbeſter, againſt p. 1335. 
Benjamin Pitt, for unlawfully corrupting three ſeveral Voters * V. 2 8 
to give their Votes for Mr. Lockyer and Lord Percival. Ge . 17. 


The Declaration was of Michaelmas Term, 3 G. 3, with a 
Memorandum referring to Saturday next after the Morrow af 


; All Souls, ö 
: The 
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The Defendants pleads, in Abatement, That in this ſame 
Term of St. Michael, before the King at We/tminfier came One 
George Luke, and exhibited his Bill againſt the Defendant of a 
Plea of Debt for 4000). for the /ame * of Action, and 
for the /ame? identical Offences. 


The Plaintiff replies That after the committing of the ſaid 
ſeveral Offences in his Bill mentioned, and long before the 
Day of exhibiting the ſame Bill, and alſo before the Day of 


exhibiting the ſaid George Lake's Bill, that is to ſay, on the 


30th Day of June, 2 G. 3. He the ſaid Richard Combe, for 
the Recovery of his aforeſaid Debt, ſied forth out of the 
Court of our Lord the now King before the King himſelf, 
a certain Writ of our ſaid Lord the now King called a LaTt- 


TAT, againſt the faid /erjamin Pitt, directed to the then 


Sheriff of the County of Surrey, by which ſaid Writ our ſaid 
Lord the now King commanded Sc, ſo that He might have 


his Body at Veſiminſter on Saturday next after the Morrow of 


All Souls then next coming, to anſwer to the ſaid Richard 
Combe in a Plea of Tre/pa/s, and that the ſaid Sheriff ſhould 
then have there that Writ : Which ſaid Writ He the ſaid K:- 
chard Combe ſued forth with Intent c. And that the ſaid 
Benjamin Pitt, afterwards and before the Return of the ſaid 
Writ, to wit, on the zqth Day of July in the ad Year afore- 
ſaid, was in due Manner ſerved with rhe Copy of the ſaid Writ, 
according to the Form of the Statu e in ſuch Caſe made and 
provided; And that He the ſaid Benjamin Pitt afterwards at 
the Rotors of the ſaid Writ, to wit, on Satarday next after 
the Morrow of All Souls now laſt paſt, appeared in the ſaid 
Court here to the Writ aforeſaid c; And that thereupon 


the ſaid R. Combe, in this preſent Michaelmas Perm, to wit, 


on the ſaid Saturday next after the Morrow of l Souls, ac- 
cording to his Intention aforeſaid, exhibited his aforeſaid Bill 
againſt the ſaid Benjamin, in Form aforeſaid, for the Recovery 
of his aforeſaid Debt above demanded. And this he is ready 
to verify. Wherefore He prays judgment, and that his ſaid 


Bill may be adjudged good; and that the ſaid Bryan Put 
may anſwer over thereto &. | 


The Defendant rejoins, that after the committing of the 


ſaid ſuppoſed Offences in the ſame Bill mentioned, and long 


before the Day of exhibiting the ſaid reſpective Bills of the 
ſaid Richard Combe and George Lale, that is to ſay, on the ſaid 


roth Day ef Fane in the 2d Year of the Reign of our Lord 


the now King, the ſaid G G. Lake ſued forth out of the Court of 


our Lord the King before the King Himſelf (the ſaid Court 
being then and ſtill at Weftminfer in the County of Midale- 


fer) a certain Writ of our ſaid Lord the King, called a 


Latitar, againſt him the ſaid Benjamin, directed to the then 
Sheriff 
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Sheriff of the County of Surrey, by which ſaid Writ our ſaid 
Lord the now King commanded the then ſaid Sheriff c, fo 
that He might have his Body before our ſaid Lord the King at 
Weſfiminſfter on Saturday next after the Morrow of All Souls 
then next coming, to anſwer to the ſaid George Lake in a Plea 
of Treſpaſs, and that the ſaid Sheriff ſnould then have there 
that Writ. And that afterwards, and before the Return of 
the ſaid Writ, and before the /aid Benjamin was ſerved with 
a Copy of the ſaid Writ ſo ſued out by the ſaid Richard, or had 
any Notice of that Writ being ſued out or intended to be ſued 
out, to wit, on the 7TH Day of Fuly in the 2d Year aforeſaid, 
He the ſaid Benjamin was /erved with a Copy of the ſaid Writ 
Jo ſued by the ſaid George Lake, with an Engliſh Notice at 
the Bottom thereof, according to the Form of the Statute in 
ſuch Caſe lately made and provided : And that in Obedience 
to the ſaid Writ, He the ſaid Benjamin, according to the 
Courſe and Practice of the ſaid Court, at the Return of the 
ſaid Writ ſo ſued out by the ſaid George Lake, to wit, on Sa- 
turday next after the Morrow of All Souls now laſt paſt, ap- 
peared in the ſaid Court here, to the ſaid Writ ſo ſued out by 
the ſaid George Lale; And that thereupon the ſaid G. Late, 
in the ſaid Term of St. Michael, to wit, on the Saturday next 
after the Morrow of All Souls now laſt paſt, exhibited his 
aforeſaid Bill againſt the ſaid Benjamin in Form aforeſaid, for 
the Recovery of the ſuppoſed Debt by him demanded as 
aforeſaid, And this the ſaid Benjamin is ready to verify. 
Wherefore, as before, he prays Judgment of the ſaid Bill of 
the ſaid R. Combe, and that the ſame may be quaſhed &c. 


The Plaintiff ſurrejoins, That by the Cour/e and Practice 
of this Court, Writs of Latitat ſued out after the End of any 
Term are ze/ted as of the Term next preceding the Time of 
their being ſo ſued out: But he avers that the ſaid Writ of 
Latitat above alledged to have been ſued forth out of the ſaid 
Court here by the above-named George Lake, although the 
ſame was teſted on the zoth Day of June aforeſaid, in the ſaid 
2d Year of his preſent Majeſty's Reign, being the laſt Day of 
Trinity Term in that Year, was REALLY AND IR FACT ſued 
Fortli on the TEIRD Day of July in the ſame Year, and Nor 
BEFORE ; and that the aforeſaid Writ of Latita! which he 
the ſaid Kichard ſued forth out of this Court as aforeſaid, and 
which was teſted on the zoth Day of June aforeſaid in the 
{aid 2d Year of his preſent Majeſty's Reign was REALLY AND 
IN FACT ſued out by the ſaid RichARD againſt the then ſaid 
Benjamin tor the Cauſe aforeſaid, /ong before the ſaid Writ of 
Latitat 1n the aforeſaid Rejoinder mentioned was really and 
truly ſued out by the ſaid George Lake, that is to ſay, on the 
' FIRST Day of July in the ſaid 2d Year of his ſaid Majeſty's 
| Reign, to wit, at Ivelcbeſter aforeſaid ; And that he the ſaid 
| | | Richard 


—_— 
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Richerd afterwards auith all convenient Speed, to wit, on the 
Day and Year in the above Replication for that Purpoſe men- 
tioned, did ſerve a Copy of his ſaid Writ upon the ſaid Ben- 
amin Pitt, and on the Appearance of the ſaid Benjamin 
thereto exhibited his aforeſaid Bill, and declared thereupon 
againſt the ſaid Begj amin for the Cauſe and in the Manner 
aforeſaid And this the ſaid Richard is ready to verify. 
Therefore he prays Judgment that his aforeſaid Bill may be 
adjudged good, and that the ſaid Benjamin Pitt may anſwer 
over thereto, | | 


To. this Surrejoinder the Defendant demurs ſpecially ; and 
ſhews tor Cauſe, iſt. That it daes xo? jufrain the above Repli- 
cation of the ſaid Richard; but it is a Departure therefrom, 
in this, that by the ſaid Replication the ſaid Richard, in 
order to maintain a Priority of Suit, hath pleaded and in- 
fiſted, ©* that he ſued out a Writ of Latitat in this Cauſe 
* againſt the ſaid Benjamin Pitt on the 304h Day of June in 
«© the zd Year of the Reign of his preſent Majeſty ;” and 
yet by his ſaid Surrejoinder he hath inſiſted, *©* that ſuch 
*© Writ of Latitat was ſued out at a different Time, to wit, 
“ on the #7 Day of July, in the 2d Year aſoreſaid; and 
allo tor that the ſaid Richard hath not travenſed or denied the 
Service of the ſaid Writ of Latitat ſued out by the ſaid 
George Lake to be before the Service of the ſaid Writ of La- 
titat ſued out by the ſaid Richard, as he the ſaid Bezj amin 
hath by his {aid Rejoinder above alledged : And the ſaid Sur- 
rejoinder is in other Reſpects improper and inſufficient. 


The Plaintiff Joins in Demurrer. | 
Mr. Dumning argued it for the Defendant, 


This is an Action (laid in Somer/etfire) for corrupting Vo- 
ters at the Election of Members of Parliament for [welche/- 
rer. The Declaration is of Michae/mas Term, and begins 
with a Memorandum referring to Saturday next after the 
Morrow ef All Souls. | 7 | 


The Defendant pleads, in Abatement, an Action brought 
for the very ſame Matter and Offence, by One George Late, 


in the ſame Term. 


The Plaintiff replies, that #efere the Day of exhibiting 
Lees Bill, that is to ſay, on the 5074 of June, he the Plain- 
tiff ſued out a LaT1iTAT againſt the Defendant, returnable 
on Caturday next after the Morrow of All Souls, and that the 
Defendant was duly ferved with a Copy of it, and appeared 
c; And thereupon, the Flaintiff exbibited his Bill againſt 
Him Oc. ; | 

on | The 
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The Defendant rejoins, that on the ſaid 30th of June, 


Lake ſued out a Latitat againſt him, returnable on the ſame 


Saturday next after the Morrow of All Souls; and that e 
fore the Defendant was ſerved with a Copy of the Plaintiff*s 


Writ, or had any Notice of it, to wit, on the 7:4 of July, 
He was ſerved with a Copy of Lake*s Writ z and that Lake, 
upon the Defendant's appearing at the Return of it, exhi- 


bited his Bill on the Saturday next after the Morrow of Al 


Seuls. 


The Plaintiff ſurrejoins, that by the Courſe and Practice 
of this Court, Latitats ſued out after the End of a Term are 
teſted as of the preceding Term: But that Lake's Latitat 


was in Fact ſued out on the THIRD of July and not before; 


and that His the Plaintiff's Latitat was in Fad ſued out on 


the FIRST of July, and with all convenient Speed ſerved. 
upon the defendant, and proceeded upon as ſoon as the De- 


fendant appeared to it as aforeſaid. 


To this Surrejoinder We demur; and ſhew for Cauſe, 
that the Surrejoinder does not ſuſtain the Replication, 
l but is a Departure from it''; and“ that the Plaintiff has 
% not therein traverſed or denied the SERVICE of Lake's 
& Latitat to be NOR to the Service of bis own,” 


Firt—Here does net appear SUCH Aa Priority of Suit, on 
the Part of the Plaintiff, as is neceſſary to AT TACH THE 
Ricar or ACT1ON z him. BorH WRriTs are te/ted on 
the /ame Day, and returnable on the ſame Day: And BoTH 


DecLaraTions are ſuppoſed to be of the fit Day of the 


Term; which is to be taken as only Oue Day. 


In qui tam Informations for the ſame Offence, where Both 
are exhibited upon the /ame Day, there is uo Precedency of 
Suit, to attach the Right of Suit in either Informer: And 
therefore the Court can give Judgment for Neither ; but 
Both ſhall be barred. . 


This is expreſsly reſolved in the Caſe of Pye v. Cooke, 14 
Fac. 1. reported in Meore 864, and Hobart 128. And the 
former Report reſembles it to the Caſe of two Replewins by 
two perſons at one Time, for One Taking: The Defen- 
dant ſhall anſwer Nezther, 


It is true, thatin a Caſe of Hutchinſon againſt Thomas, 
Tr. 27. Car. 2. as reported in 2 Lev. 141. in an Informa- 
tion for Uſury, the Memorandum was of Michaelmas Term, 
and the Defendant pleaded e quod ante exhibitiouem hujus 

Parr IV, Volt © Q Infermationis 
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& mationis, ſcilicet termino Sci Michaelis (the ſame Term, 
« another perſon exhibited an Information alſo againſt him 
ce for the ſame Uſury, and obtained Judgment againſt him.“ 
Upon which, the Informer demurred, and had judgment; 
for, both Informations, as there pleaded, refer to the ft 
Inſtant of the fame Term: But F another Information was 
exhibited before, in the fame Term, He ſhould have pleaded 
ce that this Information was exhibited ſuch a Day in the 
* Term; and that at another Day, before, in the ſame Term, 
< another Information was exhibited, and Judgment there- 
© upon obtained.” And there is alſo a Caſe (very ill re- 
ported) in 2 Sir F. S. 1169. Tackſon gui tam &c, v. Gi, 
N. B. It Hug, Tr. * 15, G. 2. In Debt on the Statute of 15 C. 2. c. 
2 Tr, Pong 8. for ſelling fat Lambs alive, the Defendant pleaded, ** that 
Og e c in the fame Term Another informed againſt him, and 
jult below. recovered:“ And on Demurrer, it was held ill, according 
to 2 Lew. 141. becauſe he did not ſet out the Days on 
* which each Bill was exhibited, that ſo the Court might 
6 judge of the Priority.” This is the whole of Sir Fobr 
Strange's Report of the Caſe. | 


But there is a Diſfinction between Pleas in Abatement, 
and Pleas in Bar. Pleas in Bar muſt ſbeꝛu the Priority; be- 
cauſe the Right of Action attaches by the Priority: But in 
Pleas in Abatemext, it is ſufficient to ſnew, that the two 
& Suits were commenced upon the /ame Day.“ 


And it appears by a fuller and more accurate MS. Re- 
ports of the Caſe of Tack/ou v. Gifling ) which He read 
verbatim) than that of Sir John Strange's, and which may 
(as he vouched) be depended upon for its Correctneſs, 
| that this Diſtinction between pleas in Bar, and pleas in 
+It may be Abatement was f e/abli/bedin that Caſe,” 
00 far 
= 45. * this Diſtinction was eſtabliſted in that Caſe: But it was taken, or at 
leaſt hinted at by Lee Lord Chief Juſtice, Chappel, and Deni ſen. And that Caſe c 
a Plea in Bar; though it is not directly ſo expreſſed by Sir J. S. 
N. B. Sir J. S. or rather his Editor, has miſtaken the year; For it was deter- 
mined in Tr. 1742. 16 G. 2. net 15 (as He reports it.) | | 
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Therefore when Both Actions are commenced at the ſame 
| Time, Each may be pleaded in Abatement of the other. 


—— ety non 


— — 


And here, Both Writs have the ſame Teſte and the ſame Re- 
turn; and Both Declarations refer to the ſame Day. | 


—— — — 


We have therefore pleaded, in Abatement, not“ that 
| % Lake's Action was prior to the Plaintiff's;“ but“ that 
% Both were commenced at the ſame Time: In which 
1 Caſe We were not obliged to anſwer to Either, 


Their 
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Their Replication indeed alledges, “ that their Latitat 
« was ſued out on the 30th of June,” But 


Our Rejoinder alledges the very ſame Thing concerning 
Our Latitat. | | 


So that the Caſe is 5rought back, juſt to what it was before, 
as to Priority. 

Then they ſurrejoin © That their's was in Fact ſued out 
4e on the irt of July; and Our's, not till the ird: Which 
« gives them a Priority of two Days. : 


And J own, that it is now ſettled ** that the true Time of 
& ſuing out the Latitat may be ſhewn, whenever it is ma- 
< terial, in anſwer to a Plea of the Statute of Limitations, 
« notwithſtanding the 7%: So was the Determination in 
the Caſe of * Fohn/on v. Smith, P. 33. G. 2. B. R. 


And in Caſes of Pleas of Tender, I admit, likewiſe, * that 
« the Day of the Tender, may be /bewn.” | 


But Neither of theſe Caſes, (on Pleas of the Statute of 
Limitation or Pleas of Tender,) apply to the preſent Cale 
which is a penal Action brought by a popular Informer. 


Suc a Conſtruction was very right in h Caſes ; be- 
cauſe it tended to ſupport ſolid Juſtice, and to prevent a 
Wrong which would there have ariſen from legal Fiction. 


But though Remedial Laws are to be conſtrued /iberally, 
yet penal Laws are always conftrued fridtly. A common In- 
former ſhall not beat Liberty to quit the Teſte, and avail 
himſelf of the real Time: Even Forms ſhall not bediſpenſed 
with, to aid popular Proſecutions, | 


In the Caſe of Culliford v. Blandford, Paſch. 4 W. & M, 
B. R. Carthew 234 Holt Chief Juſtice differed from the 
other three Judges; and took this Diſfinction between a civil 
Action and an Action for a Penalty given by a Statute, 
« That in the former Caſe, the ſuing out a Laritat within 
cc the Time and continuing it afterwards, will be ſufficient ; 


* V. ante P» 


950 to 968. 


cc But in the other Caſe, if the Party proceeds by Bill, He 


* ought to file his Bill within Time, that it may appear fo 
ce to be upon the Record itſelf,” The Plaintiff indeed had 
Judgment : But afterwards a Writ of Error was brought, in 


that Caſe, | 
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4 V. ante, p. It appears upon the Pleadings in the preſent Caſe, * that 
1424, 1425 C ,,, Writ was ſerved on the 7th of July, and their's was 
„ 5 C not ſerved till the 29th.” So that We have three Weeks 
. Priority of ſervice . Which ſhall take Place of the two Days 
Priority of their Pocket-Writ, which they only took out, but 

did not ſerve, It would be hard if this Pocket-Priority 


ſhould be a Ground for our paying the Penalty twice over. 


It may perhaps be objected, That both Writs were re- 
& turnable at the ſame Time.“ 


They were ſo. And ſuppoling the Return of the Writto 
+ This was be the Commencement of the Action, yet, + (as it was ſaid in 
5-4 ey by the Caſe of Jachſon v. Gi/ling,) If both are at the ſame 
Lord Ch. j. Time, the Court can not give Priority to Either; but Ei- 
Lee, and by tber Defendant may plead in Abatement, | 
Mr. J. : 
Secondly—As it appears upon the Replication and Rejoin- 
der Both, that the Plaintiff had 20 Priority of Suit; but 
% that both Writs were ſued out on the very /ame Day, vis. 
& onthe 30th of June. The Plaintiff's Surrejcinder is re- 
pugnan to the Replication, and a Departure from it, in al- 
ledging “ that his Latitat was in Fact ſued out on the #r/? 


„ of July.“ And we have ſhewn this for a Cauſe of De- 
murrer. 


Wurkk the Time is material, (as in this Caſe it is,) a 
Departure from the Time before alledged is a Defect in 
Sub ſfance. 


Tuils was ſolemnly determined in the Caſe of Cole v. 
Hawtins, H. 3 G. 1. B. R. 1 Sir J. S. 21, 


[Of this Caſe I have a MS. Note (taken before my 
own Time:) And the Determination was“ That in an 
Action upon the Caſe on a par! Promiſe, the Time 
* of the Promiſe, laid in the Declaration, is not ma- 
< terial : But when the Defendant by his Plea makes 
ce it ſo, the Plaintiff may anſwer the Plea, and it 
4“ ſhall net be a Departure.” The ſame Thing was 

determined in a later Caſe, of which I have a Note of 
my own, in Zr. i, 2 G. 2. Matthews v. Spicer, 1 Sir 
FJ. S. 106. upon a Tender. And a Diſtinction was 

taken between the Caſe of a Common Aſſumpſit, where 
the Day is alledged only for Form; and a Nete, where 
the Day is material, and an effential Part of the 
Agreement, from which the Plaintiff can not vary. ] 
Mr. Tates, coutra, for the Plaintiff, 


The 


I % wo © 
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The material Queſtion is, Whether our Action, or 
« Lakes friendly One, be prior.“ 


It is incumbent on the Defendant, to ſue that the Action 
he pleads zs prior to the Plaintiff's. 


The Caſe of Fack/on, qui tam, v. Gifling, ſhews this; 


And ſo does 2 Hawkins's P. C. 275.4 63. 


And there is No Reaſon for any Diſtinction between Pleas 
in Bar and Pleas in Abatement, The ſame Reaſons equally 
hold in both Caſes, | | 


The Caſe of Johnſon v. Smith proves, that the true Time 
of ſuing out the Latitat may be ſhewn by the Plaintiff: And 
We hade ſhewn that both Writs were te/ted on the ſame Day 
both returnable on the ſame Day; both Declarations on the 
ſame Day, and that Our's was IN FACT ſued out two Days 
before Lake's. And the ſuing out the Proceſs is the Com- 
mencement of the Suit; and is equally fo, and with equal Ef- 
fect, in a qui tam Action by a common Informer, as it is upon 
a Plea of the Statute of Limitations or a Plea of Tender. 
This appears by the Opinion of the three Judges (againſt 
Lord Chief J. Holt) in the Caſe of Culliford, qui tam, v. 
Blandford, Carthew 233, 234. So that We have the Priority 
of Suit, and are guilty of zo Laches: For We ſerved it with 
all convenient Speed, and proceeded upon it as ſoon as the 
Defendant appeared. Conſequently, Our's is not to be call- 
ed a Pocket-Latitat z nor does their Priority of Service make 
any Difference 1n their Fayour, 


If Mr. Dunning's Argument ſhould prevail, it would be 
impoſſible to preventſuch Colluſion between Defendants and 


their friendly Proſecutors, as muſt baffle all rea! Proſecu- 


tions upon this Statute. 


Perhaps, if Both were commenced upon the very ſame 


Day, One might be pleadable to tae Other, 


Secondly—As to the DETARTUERE. 


The Notion ofa Derak TURE is where a Man ſhews and 
relies upon another Matter differing from and contrary to his 
former Allegation. But here is % Repugnancy or Depar- 
ture : For, We adhere to our former Allegation, as to the 
Teſte of the Writ, purſuant to the Courle and Practice of the 
Court; and then ſpecify the Day when We really and in oe 

ue 
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I ſued it out, And this is 2 Departure, when it is in Anſwer 
11 | to the Defendant's Plea, which has made the Time material, 


1 when it was t /o before. 
I! | Mr. Dunning, in Reply. 


Mr. Yates diſputes the Diſtinction which J make between 

Pleas in Abatement, and Pleas in Bar. But it is a % One: 

V. ante, And I had the Report of the Caſe of * Jackſon v. Gi/ling, 
P- 14258, where it was eſtabliſhed, from the + Gentleman who argued 


N, w 
Tee- that Cale, | 


gued it ro | 
Quer. Guns» ES 3 

diy, fro Tt can not be right or reaſonable that Each Plaintiff ſhould 
Det. recover againſt the Defendant, for the very ſame Offence : 


And yet, that is the Conſequence of Mr. Yate's Argument. 


He ſays indeed, That Late is a friendly Informer.“ But 
Beau does that appear Or how can the Court take judicial 
Notice of that? Both Informers appear in an equal Light to 
the Court And They will aid Neither of them. | 


Secondly—** That this Surrejoinder is a Departure from 
ce the Replication,” is manifeſt upon the Face of it: It is 
quite repugnant to it. | 


The Replication does not ſay One Word about the 77% 
of the Latitat: It does not mention the Teſie at all, but only 
alledges That it was ſued forth on the 3oth of June.“ The 
Surreſcinder avers it to have been © /ued forth on the 3d of 
% July, and not before.” Can any Thing be mere repug- 
nant ? | 8 | 


A ſecond Argument being propoſed, . 
Lord MansF1tE1D ſaid, that it had been extremely 


well argued by the Gentlemen on both Sides; who had Bot 
of them Argued like Lawyers, and had not ſaid a Word too 


much or too little, 


Cur, Avis. till to Morrow Morning, 
And, the _ Day, Tue/tay the 2 iſt, 
Lord Ma nsr1ELD delivered their Opinion, 
He faid it was unneceſſary to go into any of the Pleadings 


ſubſequent to the Plea, if the PLE a ztJelf was bad: And 
They were All of Opinion,“ that this Plea is a bad one.” 


It is a Plea in Abatement, ſhewing “ that another Action 
% was brought againſt the Debendant, in the /ame Term, by 
RO 6% another 


— 
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another Perſon, for the ſame offence.” And this is oll, 
without any Thing more. Whereas He ozghr to have ſhewn, 
« that the RIGHT of Action was ATTACHED in ſome 
& other Perſon, before the preſent Plaintiff's Action was 
commenced,” And Mr. Dunning's own two Caſes prove this 
Doctrine. | | | 


Tur ar of. Hutchinſon v. Thomas, in 2 Lew. 141. was an 
Information for Uſury, The Memorandum was of Mic hael- 
mas Term. The Defendant pleaded. * that ante exhibitic- 


« nem Informationis, ſcilicet the fame Term, another Perſon 


c“ exhibited an Information alſo againſt him for the ſame 
4 Uſury, and obtained Judgment againft him.” Upon 
which, the Informer demurred, and had Judgment : For 
both Informations, as there pleaded, refer to the firſt Inſtant 
of the ſame Term. But 7f another Information avas ex- 
hibited 4efore, in the ſame Ferm, the Defendant ould have 
pleaded, ©© That the Information pleaded to was exhibited 
& ſuch a Day of the Term; and that at another Day before, 
« in the ſame Term, another Information was exhibited, 
« and Judgment thereupon obtained.” | . 


And Jackſon, qui tam, v. Giſling, was a Plea, that in 
© the ſame Term, another informed againſt him, and reco- 
© vered:“ And, on Demurrer, it was holden ill, according 
to 2 Lev. 141. becauſe he did net ſet out the Days on which 
each Bill was exhibited, that ſo the Court might zudge of the 
Priority. 


Therefore, notwithſtanding the general Fiction ““ of the 


© whole Term's being but one Day,“ yet when the Pri- 


ority of Action becomes efſential and neceſſary to be aſcertain= 


ed, the Particular Day Mus be ſhewn. 


Mr. Dunning has fairly ſtated theſe two Caſes, which are 


againſt him: But he diſtinguiſbes between Pleas in Bax 
and Pleas in ABATEMENT ; and He admits theſe Caſes, as 
being Pleas in Bax; but ſays, that where both Actions are 
brought at the ſame Time, it ought to be (as it is here) 
pleaded in ABATEMENT, and that ſuch a Plea in Abate- 
ment is good. And He has cited a Manuſcript Note of the 
Caſe of Jachſon v. Gilling, by which (He ſays) it appears 


that * that Caſe really turned upon ſuch a Diſtindion be- * V. ante, 
tween Pleas in Bar and Pleas in Abatement, p. 1428, 


Bur there can be No Reaſon or Foundation for ſuch a Dis- 
INT ION: For in bath Caſes, it is equally neceſſary to 
ſet out the particular Day. If the particular Day be nt ſpe- 


ci fied, the whole Term will be conſidered but as One Day. 


The 
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© The Caſe is iotelligible, as it is remorted by Sir 7. 8. 
* If it is And my Brother Deniſon ſays, It i is &rigbtly taken. 


rightl 
ritth am fare it is not fully taken: At leaſt, I know that my own Note of it em- 
ploys twice as many Pages as His does Lines. 


A Caſe was cited from Hobart and from 1 Pe v. 

Coke, 14 Jac. 1. to prove, that“ where Tu Informations 

c are exhibited on the ſame Day, the Defendant needs not to 

+ V. ante © anſewer Either :*? And Mr. Yates, ſeemed to F concede, 

p. 1431. 6 that if Both were, in Fact, brought upon the wery /ame 
6 Day, One might be pleaded to the Other, ” 


Bor though the Law does not in wh; allow of the 
- Fraction of a Day, yet it admits it in Caſes where it is ne- 
ceſſary to diſtinguiſb. And 1 do not ſee why the very Hour 
may not be ſo too, where it is neceſſary and can be done: 
For it is net like a Mathematical Foint, which can not be 
divided. However, this is eee to be Merevmined 


in the preſent Cale. 


"Uron the m pole, We think the PL EA Sad, on the Au- 
thority of the two Caſes in Levin and Serene; + And there- 
fore there is no Need to go into any of the N Plead- 
ee ' 

Let the Defendant anNswer OVER. 


Vs oath p. 1586. (undes Monday 19th Nownbr 1764. 


rer Rex verſus Sir Francis Blake Delaval, William 
Jude rene 5 Bates, and John Fraine. 


N ewig Cauſe (in, the laſt Term, 4 viz, On Monday 
16th of May) why an Information or Informations ſhould 
not be exhibited e BE Nee ee for certain Mi i/de- 


By 1 


And alſo upon Sir Francis s producing WS CaTLEY 


in Court, in Obedience to an Habeas e directed to him 
* for that Purpoſe; 33 

The Charge againſt them was, That the Defendants had 
Py in an unlawful Combination and Confpir acy, to remove 
this Girl, an Infant of about 18, out of the Hands of the De- 
fendant . (a Muſician) to whom She was bound an Ap- 
© prentice by her Father (a Gentleman's Coachman,) with- 
out the Knowledge. or Approbation of the ſaid Catley her 
Father; and to Place her in the Hands of Sir Francis, for 


- 


U Purpoſe of PROSTITUTION, 


F4 


'S 


For 
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For which Purpeſe (as it was inſiſted,) She was diſcharged 
by Bates, her Maſter, from the Indentures of her Appren- 
ticeſhip to Him, in Conſideration of 200). (the Penalty of 


them, ) paid to him by Sir Fraucis; and was then bound, by 


the uſual Indentures of Apprenticeſhip, 7s Six Francis: 
And Ma. FRAINE was the Attorney who was concerned in 


the Tranſaction, /o far as to make all theſe ſeveral Inden- 


| tures, and alſo to draw up an Agreement between Sir Francis 
and Bates, That Bates ſhould have the Profits of an En- 


gagement or Contract he had entered into for her ſinging 
cc at Marybone, and be ſecured againſt the Non-performance 
of that Contract.“ The Girl was now notoriouſly kept 


by Sir Francis Delawal 3 and actually reſided in his Houle, 


and publicly rode out on his Horſes, attended by his Servants, 


As to the INFORMATION— 


Tax Covar adjourned the Conſideration of the 
Matter till the firſt Day of the preſent Term, For 


Lord MaNnsFieLD ſaid, that f here really has been 
a Consyriracy to ſeduce this Girl, (which is the Foot up- 
on which his Court are to take it up,) He and his Brethren 
had ſome Doubt Whether the Father and Mother were 


«© not concerned in it, as well as the Reſt.“ Therefore 


let the Rule be enlarged till the firſt Day of next Term: 


And let the Father and Mother, in the mean Time, give an 


- Anſwer to the Matters which are charged upon them in the 
. Aﬀidavits that have been read on the Part of the Defendants, 


As to the HABEAS Corpus — 


His Loxps#n1vy faid, that the three principal Caſes 
that have occurred ſince Queen Anne's Time, that are ap- 


plicable to the preſent Caſe, were 


Mrs, Turberwille's Caſe ¶ Rex v. Clarkſon et al. 1 Sir J. &. 


444) in Trin. 7 G. 1, in this Court; 


Frances Howland's Caſe ( Rex v. Mary Tehnſon, 1 Sir J. S. 


579. and 2 Ld. Raym. 1334.) in Hib. 10 G.1. B. R. And 


982.) in Trin. 7, 8 E. 2. B. R. 


James Smith's Caſe ( Rex v. Penelope Smath; 2 Bir . 


And 
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And He thought that what was done by the Court in eve- 
ry One of them, was right:: Though He did not agree with 
the Sayings that were reported in the Books to have been 
made Uſe of in determining them, | 


In Caſes of Writs of Habeas Corpus directed to private 
Perſons, © to bring up In fants,“ the Court is bound, ex 
debito Juſtitiæ, to ſet the Infant free from an improper Ne- 
frraint : But they are not bound to deliver them over to any 
Body, nor to give them any Privilege. Tris muſt be left 
to their Diſcretion, according to the Circumſtances that 
ſhall appear before them, _ 


il There is a Privilege REDEUNDO z unleſs the Court ſhould 
ſee Ground to declare the contrary. 


In the three particular Cafes which He had mentioned, all 
that was actually done, He ſaid, was Rin r: Though He 
did act agree with all that was /azd. | | 


In the firſt of theſe Caſes ( Rex v. Clark/on, et al.) the In- 
| fant was a marriageable young Lady, who lived with her 
Guardian. A Man claimed her as his Wife: She denied 

the Marriage. The Court could not try the Marriage by 
Affidavit: And they could not deliver Her to the Man as 
| ber Huſband, without allowing the Marriage. She Choſe to 

remain with her Guardian: And the Court, upon being in- 

formed“ that the Man had a Deſign to ſeize Her,” ſent 2 

Trip/taff Home with her, to protect Her. 


| 't In the ſeeond Caſe ( Rex v. Mary Jobinſon) the Child was 
\ i tos young to judge for itſelf : She was not more than 9 or 10, 
Ll * My cn or, as ſome Accounts ſay, “ Six Years old; but certainly 
1} Note (and I #4: old enough to exerciſe any Judgment of her owns. And 
#10 wasin Court there was a /egal Guardian appointed by the Will of her Fa- 
"A and ſaw ther: And therefore it was right to let the legal Guardian 
"a RY ſays „ take Her, as She was #00 young to judge for Herſelf, The 
Wb abeut fix. G 5 s . . 7 i 

0 | uardian appointed, in that Caſe, by the Spiritual Court, 
146 was nothing at all: For they appoint ay Body Guardian in 
that Court ; for the mere Purpole of appearing. 


1 In the third Caſe ( Rex v. Penelope Smith) the Child want- 
"a ed but Six Weeks of Fourteen. And that Caſe was deter- 
[it | mined right, (barring the Dictums that were uſed im it:) 

For the Court were certainly right in refuſing to deliver the 
| Infant te the Father; of whoſe Deſign in applying for the 
Cuſtody of his Child, they had a bad Opinion, 


The | 
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The true Rule 1s, That the Court are to judge upon the 
e Circumſtances of the particular Caſe; and to give their 
Directions accordingly.” 4 


In the preſent Caſe, there is no Reaſon for the Court to de- 
liver Her to her Father. She has ſworn “ to have received 
« ill Uſage from Him, before She was at all put out Appren- 
ce tice”: And while She was with Bates her Maſter, it ap- 
pears that her Father ſeldom or never came- near Her, or 
ever gave Her either Advice or Reprimand, It is even ſuſpi- 
cious ©© Whether the Father and Mother were not Parties 
« to the Conſpiracy” and © whether the Father does not 
© carry on this Proſecution in hopes of extorting Maney from 
ce the Defendants.” 


Let the Girl therefore be diſcharged from all Reftraint, 
and be at Liberty to go where She will, 


And whoever ſhall offer to meddle with Her redeund', Let 
them take Notice “ that they do it at their Peril.“ 


But ] ſee no Reaſon, in this Caſe, to ſend an Officer with 
Her, to protect Her; upon a mere Apprebenſion or Suppoſition 
ce thatany Body will behave improperly upon the Occaſion.” 


The Afidavits of the Girl's Father and Mother having 
been read Yeſterday, Loxd MansritLD took them Home 
to reviſe and conſider them, (together with the Reſt of the 
_ Afﬀidavits formerly read, ) till this Morning: By which Afida- 
wits now read, the Father ſeemed to Me to have very fully 
exculpated himſelf from all Suſpicion of Blame; But the Mo- 
ther was acquainted with the Amour between Sir Francis and 
her Daughter, whilſt She and her Daughter lodged together 
in or near Covent-Garden, and before her Daughter's going 
to Bath, as well as after her Return, though She never ac- 
quainted her Huſband at all with her Knowledge or Suſpi- 


cion of it. 


Lord MAN STIELD now delivered the Opinion of the 
Court. | 


This is a Motion for an Information againſt the Defendants 
for a Consriracy to put this young Girl, (an Apprentice 
to One of them, ) into the Hands of a Gentleman of Rank 
and Fortune, for the purpoſe of Proſtitution z contrary to 
Decency and Morality, and without the Knowledge or Ap- 
probation of her Father ; who proſecutes them for it, and 
has now cleared Himſelf of all Imputation, and appears to 
be an innocent aud an injured Man. The 
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The Fact, uncontroverted, is this 


A Female Infant, then about Fifteen, was bound Apprentice 
by her Father to the Defendant Bar Es, a Mufic-Mafter; the 
Girl appearing to have natural Talents for Mufic. The Fa- 
ther became bound to the Maſter in the Penalty of 200/, for 
his Daughters Performance of the Covenants contained in the 
Indenture. She became eminent for vocal Muſic; and there- 
by gained a great Profit to BA ES her Maſter. During her 
Apprenticeſhip, being then about Seventeen, She is debauch- 
ed by Sir Francis Delawal, whilſt She reſided in the Houſe of 


Bates's Father; as Bates Himſelf was a ſingle Man and no 


Houſe-keeper. In April laſt, Bares her Maſter indireQly 
affigens Her to Sir Francis, as much as it was in his Power to 
aiſign Her over: And this is done, plainly and manifeſtly, for 
bad Purpoſes, Bar Es at the ſame Time releaſes the Penalty 
to the Father, but without the Father's Application or even 
Pri vity; and receives the 200l. from Sir Francis, by the 
Hands of his Taylor; who is employed to pay it to Bates, 
and alſo enters into a Bond to Br Es, to ſecure to Him the 
Profits ariſing from the Girl's Singing this Summer at Mary- 
bone, And then She is indentured to Sik Francis DELa- 
VAL, to learn Muſic of Him: And She covenants with him, 


both in the uſual Covenants of Indentures of Apprenticeſhip, 


and likewiſe in ſeveral Others, (as“ not to quit even his 
«© Apartments,” ) Sc. Theſe ARTICLES between the Par- 
ties are ſigned by All but the Father: And a Bond is drawn 
from Him, in the Penalty of 200. for his Daughter's Per- 
formance of theſe Covenants (which He never executed.) 
And the Girl goes and lives and ſtill does live with Sir Fran- 
cis, notoriouſly, as a kept Miſtreſs. © WS 


Tus She has been played over, by BAT Es, into his 
Hands, for es Purpoſe. No Man can avoid ſeeing all this; 
let him wink ever ſo much. | 


I remember a Cauſe in the Court of Chancery, wherein it 
appeared, that a Man had formerly aſſigned his WIE over 
to ancther Man : And Lord Hardwicke ditected a Proſecution 


for that Tranſaction, as being notoriouſly and groſsly againſt | 


public Decency and good Manners. And / is the preſent Cale. 


It is true that many Offences of the incontinent Kind fall 
properly under the Juriſdiction of the Eccleſiaſtical Court, and 
are appropriated to it, But, if you except thole appropriated 
Caſes, Tus Court is the Cu/fos Morum of the People, and 
has the Superintendency of Offences contra bones mores: And 

x | upon 


— 
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upon this Ground both Sir Charles Sedley and Curl, who 


had been guilty of Offences againſt good Manners, were 
projecuted here, 


However, befides this, there is in the preſent Caſe, a 
ConsyriRACcY and CONFEDERACY amongſt the Defen- 
dants : Which are clearly and indiſputably within the pro- 
per Juriſdiction of i Court, 


And in the Conſpiracy they were All Three concerned. 


Bar Es, the Maſter, clearly neo of the Connexion be- 
tween Sir Francis and his Apprentice, in February: But he 
gave no Notice at all about it, to her Father, till a conſi- 
derable Time after he knew it Himſelf y and az leaſt, nei- 
ther tells nor hints to him any Thing further than that ſhe 
had been ſeen riding in the Park attended by a Servant of Sir 
Francis DelawaPs, and that ſhe negleQed her Buſineſs and 
his Inſtructions; and recommended her Mother's taking a 

Lodging for Her and Lodging with Her. In April, He 

enters into this Tranſaction with Sir Francis; who is to 
pay Him the Penalty of the original Indentures, and then to 

HAVE the Girl, Yet of all this, He gives no Notice to her 
Father” BaTes's own Afrdavit is highly improbable < 


And though the Gr] ſwears, in Her's, to exculpate BaTES 


as well as Sir Francis Delawal yet it is plainly diſcovera- 
ble from what She ſwears, “that BATES“s Account is net 
a true One,” Barts therefore ought clearly to be in- 
cluded in the Rule for an Information. 


Then as to Fraineg, the Attorney—Though I never 
heard any imputation upon Him before, yet in is Inſtance 
He has certainly acted inconſiſtenly with the Puty of his Pre- 
feſſion and that Chaſtity of Character which it is incumbent 
upon an Attorney always to ſupport, He has drawn and 
prepared all theſe Inſtruments ; and the Indentures where- 
by this Girl, already bound to Bates, binds Herſelf Ap- 
prentice to Sir Francis Delaval, to be taught Muſic by 
Him; and all the Covenants contained in it; and was 
privy to the Compenſation that Bates received from Sit 
Francis, So that it was impoſſible for Him to be ignorant 
of the real intention of this Tranſaction: He could not ima- 
gine that She really bound Herſelf to Sir Francis, to be 
taught Muſic by Him; but muſt undoubtedly have been 
conſcious of the true Purpoje for which theſe Deeds and 
_ Writings were calculated. He therefore ought likewiſe 

to be included in the abſolute Rule for an Information. 


Then 


— 
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Then as to SIR Francis Himſelf, there can remain no 


Doubt. | | 
Therefore Let the Ru LE be ABSOLUTE 


againſt ALL * THREE.. 
* Note— 


The Counſel for the Proſecutor did not, upon the 
Original Motion, pray any Rule againſt the Taylor; 
ſuſpecting that He had acted rather under a Kind of 
Compulſion, than ill Intention or Deſign. | 


Same 22d | | 

Fa own Rex ver ſus Burbage. 

R. 4/bur/?, on Behalf of the Profecutor, moved for a 

Habeas Corpus adteſtificandum, to carry Thomas Hay- 

don, a Priſoner in EXECUTI1ON in the King's Bench Priſon 

for a Miſdemeanor, down to the next Aſſizes for the County 

of Worceſter, againſt the Defendant ; upon an Affidavit of 
his being a material Witneſs. 


But Lord MaNnsF1eLD, though He agreed, That 

(in general) a Habeas Corpus ad teſtificandum will lie, to 

© remove a Ferſonzn Execution tobe a Witneſs,” yet thought 
the preſent Application to be a mere Contrivance, 


This Burbage is indicted for Perjury in ſwearing the very 
+ v. ante, Oath upon which this f 7homas Hayden was convicted of 
p. 1432. Rex the Offence fer which He is now impriſoned : So that it 
v. Thomas ſeems difficult to account for his being a material Witneſs in 


— the Cauſe, But even admitting Him to be ſo, there is 
May 1763. no great Inconvenience in trying it at the next following 


Aſſizes; at which Time this Man's Impriſonment will be 
at an End. | 


Per Cur. 


TAREKE NOTHING BY THE MOTION 


1 


The End of Trinity Term 1763. 3 C. 3. 


Mr. Juſtice Fos 1ER was abſent All this Term; and died 
on the Firſt Day of the following Term, wiz. Monday 
7th of Nowember 1763. 


Michaelmas 
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In the Evening this Monday the Firſt Day of this 
Term, about Nine o'Clock, 
* died 
Mr. Juſtice FO S T E R, 
Third Judge of this Court, aged about 74. 


Monday, 7 
Nov. 1763. 


* Memo- 
randum — 
There were 
only THREE 
Judges of 
this Court 
during the 


whole Term 


—ↄ 


Right, on the Demiſe of Francis Baſſet, Eſq; 
verſus Thomas and Another. 


HIS was a Caſe reſerved upon an Ejectment tried 

at the Weſtern Summer-Circuit in 1761. It turned 
upon the Conſtruction of a Power. And the Queſtion 
was, Whether the Power was or was not well exe- 
c cuted. | 


At the Afſizes, there was a Verdict for the Plaintiff, ſub- 
JeQ to the Opinion of the Court, on the following Caſe. 


Jobn Pendarwvis Baſſet, being ſeiſed in Fee, in Conſide- 
ration of an intended Marriage between Him and Mrs. Arn 
Prideaux, conveyed to Truſtees and their Heirs, to the 
Uſe of Himſelf and his Heirs till the Marriage; then, of 
Himſelf for Life; Remainder to the Truſtees, to preſerve 
contingent Remainders; And after his own Death, then 
Remainder to ſecure a Rent-Charge to his intended Wife 
for her Life; Remainder, to the firſt and other Sons of the 
Marriage, in Tail Male; Remainder, to ſuch Uſes as he 
ſhould by Deed or Will appoint z Remainder, for want of 
ſuch Appointment, to the Heirs of his Body. in Tail Male; 
| Remainder 


Tueſd. 1g 
Nov. 1763. 
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mainder to his Brother Francis Baſſet, the Leſſor of the 
Plaintiff, for Life; Remainder to the firſt and other Sons 
of the ſaid Francis Baſſet, in Tail Male; Remainder to 
Himſelf, his Heirs and Aſſigns for ever: Which ſeveral Eſtates 


and Limitations aforeſaid are ſubjeQ to a PRO ISO 


46 


cc 


on 
cc 
cc 
cc 
46 
cc 
cc 
«c 
cc 
66 
6c 
cc 
66 


46 


660 


That 
it ſnould be lawful for Himſelf and Francis Baſſet, 1 
ing their reſpective Lives, and the Son and Sons of their 
reſpective Bodies, and the Heirs Male of ſuch Son and 
Sons, and his own Heirs Male, as they ſhould be ſe- 
verally and ſucceſſively in the Poſſeſſion of the Freehold 
by Virtue of the Limitations aforeſaid; and for the ſaid 
TRUSTEES and the Survivors and Survivor of them, 
and the Heirs of ſuch Survivor, during the Minor. 
ty of any ſuch Son or Sons or Iſſue Male; at any Time 
or Times, by any Deed or Deeds to be ſigned and ſealed 
by Him or them reſpectively in the e of two or 
more credible Witneſſes, to demiſe, leaſe or grant to any 
Perſon or Perſons, either in Poſſeſſion or Reverſion, for 
One Life, or for two or three Lives, or for any Number 
of Years determinable on the Death of any One, TwWo, 
or Three Perſon or Perſons to be named in every ſuch 
Leaſe, All or any Part of the faid Premiſſes ai, had 
been USUALLY ſo demiſe and letten; ſo as there ſhould 
be no more than three Lives in being at any One Time, 
or of any One Leaſe or Demiſe 10 to be madeand gran. 
ed; and ſo as upon every ſuch Leaſe or Demiſe ſo to 
be 1 there ſhould be reſerved ſo much or more 
yearly Rent as then was or had been given or received 


for the ſame Premiſſes within 20 Years then laſt paſt ; 


or a proportionable Rent, where a greater or leſſer Part 
of any Farms or Tenements, either ſeparately or apart, 
or together with any other Part or Parcel of the ſaid 
Premiſſes or other Lands, ſhould be demiſed or be pay- 
able Quarterly or otherwiſe ; and to continue during 
the Ettate and Term thereby granted, and to be inci- 
dent and go along with the Reverſion and Remainder ex- 
pectant on ſuch Leaſes reſpectively, with uſual Cove- 
nants on the Leſſee's Part; And to as no ſuch Leaſe 
ſhould be diſpuniſhable of Waſte ; z and ſo as in every 
ſuch Leaſe there ſhould be a Condition of Re-entry for 
Non payment of Rent, and for Waſte ; and ſo as every 
Leſſee thould execute a Counterpart of ſuch Leaſe. And 
it was by the faid Indenture declared and agreed, that 
all ſuch Leaſes, Grants and Setts as thould be made by 
Dirtue thereof ſhould be good, valid and effetual in the 
Law, to all Intents and Purpoſes ; and that the reſpec- 
tive Leſſees their Executors e, ſhould and might hold 


and enjoy the ſeveral &c, to them reſpectively demiſed, 


for the reſpeQive Terms and gorges for which ſuch 
Leaſe ſhould be made.“ 


The Marriage was ſolemnized, in 17 37. 


The 
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The ſaid John Pendarves Baſſet died on 19th September 


1739, without making any Appointment of the Premiſſes; 
leaving his Wife encient with a Son, who was born on 22d 
May 1740, and was baptized John Prideaux, and became 


intitled to an Eſtate Tail in the Premiſſes, ſubje& to the 
ſaid Rent-Charge to his Mother and ſuch other Incumbran- 


ces as then affected the Premiſſes. 


By an Order of the Court of Chancery, Chriſtopher 


Haw#ins, Eſq; was appointed Receiver, and wasempowered 


to make Contracts for Leaſes for one, two, or three Life or 


Lives, or Years determinable thereon of all ſuch Parts of the 
faid Eſtates as had been uſually ſo granted, and to fill up and 
renew the Lives in the ſaid Leaſes, and to receive the Fines 
payable thereon, | - 


In purſuance of which Order, the ſaid Mr. Hazulins con- 
tracted with Nicholas Treſidder for a Leaſe of four Fields c, 
Parcel of the Premiſſes in N which by the Death of 
Henry Pendarwes were then fallen into Poſſeſſion; for 99 
Years, if Mary the Wife of the ſaid Nicholas Treſidder, his 
Son, and Ann his Daughter, or Either of them, ſhould ſo 
long live; in Conſideration of a Fine of 175/. to be paid as 
hereinafter mentioned, and the yearly Rent of 13s. 4d. and 
135. 4d. fora Heriot. . WEE 


Accordingly, By an Indenture of Leaſe, bearing Date on 
the 24th June 1742, and made between the ſurviving Truſ- 
tees in the ſaid Settlement on the one Part, and the faid 
Nicholas Trefidder on the other Part, reciting the ſaid Proviſo 
and Power of leaſing in the ſaid Settlement contained, and 
the Appointment of Mr, Haw4#ins as abovementioned, and 
the ſaid Contract made by him with the ſaid Treſidder, with 
the Approbation of the maſter in Chancery, The faid ſurviv- 
ing Truſtees, in purſuance of the ſaid Power, and in Conſide- 
ration of 87/. 105. then paid to Mr. Hawkins by Treſidder, 
and of 871, 105. more, to be paid in fix Months, and of the 
Rents and Covenants thereinafter mentioned, and with the 
Approbation of the ſaid Maſter, demi/ed, leaſed, and granted 
to the ſaid Nicholas Trefidder his Executors, Adminiſtrators 
and Aſſigns All thoſe four Fields c; To hold for 99 Years, 
if Mary the Wile of the ſaid V. T. Nicholas his Son, and 
Ann his Daughter or any of them ſhould ſo long live; Vield- 
ing and paying therefore yearly the Rent of 135. 4d. payable 
Quarterly during the ſaid Term, and 135. 4d. in lien of a 
Horict or Farlief at or after the ſeveral reſpective Deaths of 
the ſaid Mary, Nicholas, and Ann; And alſo repairing c. 
And in the faid Indenture is contained a Proviſo, that if the 
8-1. 105. ſhould not be paid within the ſtipulated Time; Or 
if the yearly Sum of 135. 4d. or any other the ſaid Reſerva- 
FPFART IV. Vor. III. P tions 
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tings and Agreement ſhould be behind and- unpaid and un- 


performed in Part or in All, One Year after the ſame ought 
to be paid or performed; Or if the ſaid M. 7. his Executors 
Sc, all do or ſuffer any Waſte on the ſaid Premiſſes; then 
it ſhould be lawful to all and every Perſon or Perſons who 
for the Time being ſhall he intitled to the Reverſion of the 
ſaid Premiſſes, to re-enter and the ſame to have again as in 
his and their former Right and Eſtate. And the ſaid Nicholas 
Trefidder executed a Cqunterpart of the ſaid Leaſe: And the 
laſtmentioned'87/, 10s. was duly paid at the ſtipulated Time. 
And N. T. and Nicholas his Son are ſtill living. | 


On 17th May 1756, the ſaid John Prideanx Baſſet died an 
Infant, under 17, inteſtate, without Iſſue, and unmarried : 
Whereupon, the Leſſor of the Plaintiff, who is Remainder- 
Man under the Limitations in the Settlement, and alſo Heir 
at Law to his. Nephew the ſaid. Fobn Prideaux Baſſet, and 
Heir General to the ſaid John Perdarwes Baſſet, claims the 
Premiſſes in Queſtion, by virtue of the ſaid Remainder to 
d ooo oi, 


Then the Caſeſtates, that there were contained in the Deed 
of Settlement, ſeveral Tenements other than the Barton of 
Pendaryes, which were enjoyed by the ſaid John Pendarves 
Baſſet and his Anceſtors at and before the ſaid 11th of April 
1737, by leaſing the ſame from Time to Time reſpeQively 
for Terms of 99 Vears; Each of ſuch Terms being deter- 
minable reſpeCtively on the Expiration of three Lives: And 
that there were ſeveral other Tenements in the ſaid Deed of 


Settlement likewiſe contained, which were on the ſaid 11th 


Day of April, and had been before that Time, holden of the 
ſaid John Pendarvis Baſſet and his Anceſtors to Farm by 
Leaſes ata Rack-Rent, | F 


Then there are ſtated ſeveral old Leaſes of the Barton of 

Pendarves &c, as far back as Queen Elizabeth's Time, and 

reciting others in H. 8th's Time; ſome for Terms of Years, 

and ſome for 99 Years determinable on three Lives, at diffe- 

rent Rents; And that on 15th September 1631, the Fee- 

Simple of the ſaid Barton , Pendardes was conveyed. to 

William Pendarves; and, by Him, afterwards (in 1738) to 

Samuel Pendarves.z and in 1738, on the Death of Tomas 
Pendarwves, came into the Poſſeſſion of the ſaid John Pendar- 

wes Baſſet. And an Indenture Tripartite is ſtated, bearing 
Date 15th December 1638, whereby the ſaid Samuel Pendar- 
wes, in Conſideration of natural Love and Fatherly Affection 
to his ſecond Son Thomas Pendarves, and for his better Ad- 
vancement, Livelihood and Maintenance, covenanted to land 
feiſed to the Uſe of the ſaid Samuel, for Life; then, of the 
laid Themas Pendarves his Executors c, for 99 Years, if the 
5 "© ſa id 
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ſaid Thomas, or any Woman he ſhould marry, or any Iſſue 
of his Body ſhould ſo long live; paying yearly unto the Heirs 
and Aſſigns of the ſaid $y,mel the yearly Rent of 4/. payable 
Quarterly; with Covenants on the Part of Thomas * to pay 
* the Rent, and repair the Premiſſes.” ? 1 


155 + was tated, that the Rent reſerved on the aid Frank of 
the 24th of Tune 1742, to Nicholas Treſidder, is more than a 


proportionable Part of the Rent reſerved for the whole Barton 


in the Deed of 15th December 1638. 


The ſaid Francis Baſſet demiſed the Premiſſes to the Plain- 
tiff z under which Demiſe, the Plaintiff entered, and was 
poſſeſſed : And, being fo poſſeſſed, the Defendants entered, 
and ejected Him. | | 2 


The Queſtion ſubmitted to the Opinion of the Court, 
was,“ Whether the Lea/e bearing Date on the 24th of June 
* 1742, and made to the ſaid Nicholas Trefidder, be a good 
© and eff- al Leale, by wirtus of the Pow E x herein before 
* mentioned as Part of the Deed of Settlement made 12th 


* < 


% April 1137 5” and, theretipoh, © Whether the Plaintiff 


* ought to recover,” 


This Cafe was argued by Mr. Thyrlrw, for the Plaintif; 
and Mr. Serjeatit Burland, for the Defendants, | 


Mr. Thurlow argued, that this Leaſe was not of the Kind 
 intehiled by the Power; nor was the uſual Rent reſerved, 
not the za, Covenants cantained on the Lefſee's Part. That 
the Intention of Mr. John Pendlarwes Baſſet was to continue 
the Eſtate in his Name and Blood.: And that the Truſtees 
had only a ated Power, without any Intereſt; and could 
not deviate from the literal Terms of the Power. And that 
the Word “Aal can not be fatisfled by a ſingle Inſtanèe, 
or even by t Inſtances. ; | 


Serjeant Burland ſaid, that the only Queſtion at the Trial 
was, © Whether 2 Covenant lo fland ſeiſed could be con- 
6 ſidered as an Evidence of the uſual Manner of demiſing. 
And he argued, “ that it might;” and inſiſted, that a Leaſe 
may be made by a Covenant to ſtand ſeiſed, upon good Con- 
ſideration, as of Marriage or Blood. A Covenant“ to ſtand 
* ſeiſed,” is a Conveyance of the Land, fince the Statute of 
27 H. 8. Theſe Lands have been uſually demiſed for Years, 
determinable upon Lives: And the Power is,“ to demiſe for 
e any Number of Years, determinable upon the Death of 
ce one two or three Perſons named. And the preſent Leaſe 
is within the Terms and Intention of the Power, 
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„ Count ks this as plain a Cale as poſi 
could be, on the Part of the Defendant. 


Here is an Eſtate ſettled, on a Marriage, in fri Settle- 


ment; and a Power ak to the Guardians and Truſtees 


for Infants “ to demiſe, leaſe and grant for one two or three 
Lives, or for any Number of Years determinable on three 
« Lives in Being, any Part Sc. zſually. ſo demiſed, and re- 
2 ſerving the uſual Rent.” 


Now there is no Doubt but theſe Lands had been uſually 


leaſed for Lives; and the gſual Profit made by Fines. 


But it is objected, That the laſt Leaſe was made r 
% Covenant to ſtand ſeiſed c. 


A Covenant“ to ſtand ſeiſed, “ entered 1 into by the yer, 
is a Leaſe. 


But it is ſaid, © that this is þy away of Proviſion for a 

« younger Child.” 

Anſwer—T his is every Day's Experience: Nothing is fo 
common, as making theſe FRE s for the Benefit of younger 
Children. And it would be very inconvenient, were it other- 
wiſe, For if the Truſtees were 9/iged to let the Lands at 2 
Rack-Rent, it might be quite inconſiſtent a the Nature of 
theſe Eſtates. 


Pow ERS are derived 1 — Equity and ought, even at 
2 to be conſirned equitably. And this is the Caſe of an 
Iofant Tenant in Tail; who ſhall have all advantages of 


enjoying his Eſtate. 


And theſe Lavia have been uſually fo demiſed, even * 


the Time of Queen Elizabeth, 


Per Cu Rx. (Lo RD MansFiELD and Mr, Juſtice WIL MOT) 


JopouE Nr for the DEFENDANT. 


Rex 


Mich. Term 4 Geo. 3. B. R. = 75,9" __y 


Rex ver/us Inhabitants of Titchfield, Narr, 26 
ov. 1763, 


This Caſe 1s already publiſhed, in the Quarto Edition of 
my SETTLEMENT Cas Es, No. 164. Page 511. 


—— — 


ennings ver/us Martin. 8 
J 8 7 Monday, 28 


N Mr. Recorder's Motion, a Rule was made abſolute a 


for diſcharging the Defendant n Common Bail, for 
Defect of the Plaintiff's Affidavit to hold him to Bail: 
Which was only“ That the Defendant was indebted to 
him in ſuch a Sum, as appears by Agreement bearing 
Pate ſuch a Day.“ | 


This was alledged to be a ſettled fatal ObjeQion, and al- 
ways allowed; the Afﬀidavit not being pofitive, as the * Act. 1 
requires it to be. | | c. 29. F. 2. 


Lord Mansr1EL p ſaid, that if this was a ſettled Poin t, 


it muſt be adhered to: But He owned, He was et ſatisfied 


with the Reaſen of it, For if the Party had ſworn poſitively, 
6 That the Defendant was indebted to him in ſuch a Sum,“ 
His adding the Words of Reference would not excuſe him 
from Perjury, if the Fact ſhould be untrue, 


But Mr, Juſtice Dex1soN obferved, that vaſt Num- 
bers of ſuch Affi davits had been held in ſufficient ; and the 
Defendants had always been diſcharged on common Bail, 
where the Afﬀidavits were only couched in Terms of Refe- 
rence ; For that the Act of Parliament required poſitive Oath 
of the Debt; whereas /uch Affidavits cannot be faid to be 
poſitive Oaths of it; being only expreſſed in Words of Re- 
ference to ſomewlat elſe, and not in Terms of abſ/elute 
Aſertion | 


RuLE made Ans OLur for diſcharging 
the DEFENDANT on Common Ball, 


See before p. 655. Pomp v. Ludwig/en M. 1758. 32 6. 

2. B. R. where this Point was fully ſettled agreeably, 

to Mr. Juſtice Deniſon's Opinion, though not to Mr. 

Juſtice Fofer's. I have there collected all the Caſes 
on this Head.“ 


* V. poſt 1992. Barclay et al. v. Hunt, M. 1766. ) G. 3. 


E 


Mondan.35 Rex venſus Inhabitants of St. Peter's in Dorcheſter. 


V. 1793 


a» 


The ſame 28 


Nov. 1763. 


"Mich. Term 4 Geo EN 


ct "De 


—— 


This Caſe is already publiſhed, in my SETTLEMENT 
Cass in Quarto, No. 165. Page 313. 


— 1 — 


| Pullen verſus White. 


4 H E Queſtion was, Whether the Defendant was or 
„ was not intitled to be diſcharged upon Common 

4 Hail, on 4, 5 W. C. M. c. 21. and the Rules of Court 

made ſubſequeut to it; upon theſe Facts, wiz.” 


The Defendant had been arreſted by virtue of a Writ ta- 


ken out four Days before the End of £2/ter Term laſt x E- 
TURNABLE on the laſt Day of the then next (and now laſt) 


"© rinity Term. The Arreſt was within two Days of the End 


of the ſame Eater Term, whereinthe Writ iſſued. The De- 
fendant remained a Pritoner in Cuſtody of the Sheriff till af= 
ten the End of Trinity Term following, without being charg- 
ed with any Declaration, And then He applied toa Judge, 
to be diſcharged upon Common Bail: But the Judge, having 


y 


ſome Doubt, ordered it to be moved zu Court. 


Accordingly, Mr. Solicitor General (Merten) did move 
the Court on Behalf of the Defendant, and prayed that He 


might be diſcharged on Common Bail; and had a Rule to 


ſew Cauſe why He ſhould not be ſo. | 


Mr. alter now ſhewed Cauſe againſt this Rule, 


The Queſtion depends upon theſe Words of the ſecond _ 
Clauſe of 4, 5 W.& A. c. 21. (* That if any Deicndant 
„he taken or charged in Cuſtody upon any Writ out of the 
Courts at Weſtminſter, and detained in Priſon for want of 
5 Suretics for his Appearance thereto, the Plaintiff may be- 
* fore the End of the NR x Term a/ter ſuch Writ or Pro- 
& ceſs ſhall be RETURN ABLI, declure againſt ſuch Priſoner 
& &cz”) and upon the 6th Clauſe of a Kule of this Court, 
made in £ajter Term 5 W.& M. (“ That if the Declaration 
« be not filed before the End of the next Term after the Writ 


or Proccis by which the Priſoner was taken or charged 


6 in 


— — — * 
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cc in Cuſtody is returnable; and Affida vit made and filed 
de thereof before the end of 20 Days next after ſuch Term 
% the Priſoner ſhall be diſcharged on Common Ball ſigned 
ce by a Judge ;”) together with the under mentioned Rule 
of Tr. 2 6. te | 


Mr. Solicitor General cited and relied on a Caſe of Long 
v. Munrel, M. 14 E. 2. 1740. in this Court, as a Caſe di- 
rectly in point for him, and determined unanimouſly by the 
Court, after ſolemn Diſcuſſion and Deliberation. 


[But that was a Caſe where the Defendant was ut in 
Cuſtody of a SytrIFe (as this Defendant is,) but of the 
MaxsHaAL, (to whom He was committed by virtue of a 
Habeas C:rpus brought by Him, to remove himſelf from C. 
B. where the Plaintiff's Action was originally brought :) 

And the Court determined it upon a Rule made in 7717. 
2. G. 1. 1716. That if a Defendant be committed to the 
«© Marſhal, or charged in Cuſtody of the Mar/hal : ox charg- 
c ed or committed, by virtue of the Proceſs of this Court, 
<* to the Cuſtody of any SuERIFF or other Officer whatſce= 
der, at the Suit of any Plaintiff ;z and ſhall fo remain in 
*& Cuftody for two Terms; and the Plaintiff ſhall not declare 
« againſt the Defendant within that Time; That then ſuch 
« Def-ndant after the End of the ſecond Term after sun 
* ImPRISONMENT, ſhall be diſcharged out of the Priſon 
<© where Heſhall be detained, on filing Common Bail ſigned 
* byone of the Juſtices of this Court, without giving No- 
<« tice to the Plaintiff or his Attorney.” In orHER Re- 
ſpects, the Caſe cited was the /ame with the preſent : For, 
that Writ was taken out in Eaffer Term 1940, and was re- 
turnable on the laſt Day of T:nity Term following, (as 
this is 3) And h Defendant was taken in Eafter "Term, 
as the preſent Defendant was,) and removed Himſelf by 
Habeas Corpus before the Writ, upon which He was taken 
was returnable, The Court, in t Cafe, grounded their 
Opinion upon the Words of that Rule of Trin. 2 G. 1. 
& And ſhall remain in Cuſtody for two Terms: And in 
virtue of thoſe Words They ordered the Defendant to be 


diſcharged.) 


| Tar Court were of opinion, inthe preſent Caſe, 
likewiſe, that the Defendant ſhouid be 47/charged on filing 
Common Bail; Lord Mensfield faying, that there was no Dif- 
{erence (in this Reſpect) between the Man's being in the 
Cuſtody of the Sherif, and his being in the Cuſtody of the 


Marſhal. 


OxrvEisD 


140 Mich. Term 4 Geo. 3. B. R 


2 5**ͤũb:. 


— 


' Oxvzxep that the Defendant be diſcharged 


out of Cuſtody of the Sheriff, on fling 
Common Bail, 


The End of Michaelmas Term 1763. 4. G. 3 


| 8 


There were only THREE Judges of this Court 
during this Whole Term. 


Hilary 


Lat 


Hilary Term 
4. Geo. 1 B. R. 170 


. . ". . M d : 
Sir JosEPH YATES, (being appointed a Ju DOE N 


of this Court,) went out Serjeant, this Day 
Sir Jos Er YATES, took his Place as JupoE of Jin. 156. 
this Court. 


Harris, Executor, verſus Jones. n 


N a Queſtion, © Whether an Executor, ſhould be per- 
ce mitted to diſcontinue, wITHouUT Payment of Coffs.” 


Mr. Aſburſt, for the Plaintiff-Executor, urged that an Exe- 
cuter ſhould net pay Coſts in any Inſtance excepting One; 
viz, Where He had brought an Action as Executor, which 
He might have brought 4 4 own Name: For which, He 
Cited Sir J. S. 682. Portman v. Came. 


But The Cour were clear, that the giving an Exe- 
cutor Leave to diſcontinue, was a Matter of Diſcretion in the 
Court; And that They ought ne to give him ſuch Leave, 
in any Caſe where he had 4nowingly brought his Action 


wrong, unleſs He would conſent to pay Cs. x * V. poſt, 
| | p. 1584. 
Whereupon Mr. Ibburſt agreed to take his Rule for Leave 8 _ 
to diſcontinue, upon Payment of Colts. | Saunders, 1) 
| | | ; Nov. 1764. 
ARurx was granted ACCORDINGLY. B. R. 
Weſt 


r 
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Weſt verſus Radford. | 


| HE Declaration was fled on the laſt Da of the 5 
cond Term after the Return of the Writ: But the 
Netice to plead was only given a little before the Eſſoin-Day 


of the fellozuing Term. 


The Defendant had objected that this was irregular; for 

that the Vetice - to plead ought to have been given before 

the End of the ſecond Term, as well as the Declaration filed 

before that Time: And the Defendant had obtained a Rule 

to ſhew Cauſe why the Proceedings ſhould not be ſet aſide 
- for Irregularity, with Coſts. | | | 


i But it was holden to be well enough; Mr: Oven certify- 
ing it to be the Practice. And | 


The CouxrT diſcharged this Rule, with C2/-. 


* 
— 


Hh N Rex ver ſus Inhabitants of Salford. 
5 This Caſe is already in Print, in the Quarto Edition of my 


SETTLEMENT=CASES, Ne. 166. Page 516: Where 1c 
it may be ſeen at large. W otra SF 


* : | — 
„ " £ 


* 


. wy Rex ver/us Bankes, Eſq; et al). 
PON Monday, the laſt Day of laſt Michaelmas 
erm, Mr. Morton ſhewed Caufe againſt a Rule, made 

* V. 11 G. upon John bankes, Elqy Lord of the LEE far the Borough 
1. C. 44. 3- Manor or Lordſhip of CoRTE-CASTHILE in the Ifle: ef Pu- 
beck in the County of Dorſet, and alſo upon Robert Haun 

Seward of the faid Leet, and alſo upon Henry Harkes, Eſq; 

the Batliff of the ſaid Leet and Borough, and alſo upon 
Dai Hibbs the Deputy=Baclif of the ſaid Leet, and Bur- 

rough: and allo upon J Bilbap, John M elſh, George 
Buse, Chriflopber Summers, James Hayward, George 

Clarke Butter, Hiillian Hawellaid, George beſts 7 60 

Brigg, Thomas Edmonds, Revert Cole, George Ofmond, Wile 

* liam butler, Thomas Ojcucnd, David Ralls, Jahn Stockley, 


Toomas Caiſh, William Norman, Thomas Norman, I N 
| | _ Ralls, 
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4 on eons 


Ralls, John Roe, Jobe Roe, jun. Henry Ms fa and Robert 
Beere, the Fury ſummoned and ready to be returned to the 
faid Court of the ſaid Leet on the 25th Day of O8tber laſt ; 
to ſhew Cauſe why a Writ or Writs of Mandamus ſhould 
not iſſue, directed to them, requiring them the ſaid Lord of 
the Borough and his ſaid Steward to held a Court Leet in 
and for the faid Borough, Manor or Lordſhip of Carfe- 
Caſile; and requiring the {aid Henry Bankes, or in his Ab- 
ſence the ſaid David "Hibbs, to returu and deliver unto the 
ſaid Cour T-Leer the PAN NEIL or LisT of the Fury by him 
the faid David Hibòs fummoned on the 24th Day of October 
laſt; and requiring Him the faid Robert Haun, at the {aid 
Court ſo to be holden, in the uſual Manner to WEAR THE 
_ Sa1D Jury ; and alſo requiring them the aforeſazd7 Jurors 

fo impannelled and ready to be returned as atorefaid, to be ſcborn 
in due Form at the ſaid Court, and then and there to PRO= 
CEED TO THE ELECTION of a Mayor of the ſaid Be- 
rough of Corfe-Caftle for this preſent Year, and to do every AQ 
neceſſary to be done by them or any of them reſpectively for 
that Purpoſe, according to the Form of the Statute in ſuch 
Cate made and provided. 


Tux Cavse then ſhewn by Mr, Morton was not upon the 
Merits : (for which, ſee the Caſes of Tiatavel, Hil. 8 G 2. 
B. K. and Rex v. Newſham et al. Common-Council-Men of 
Carmarthen, P. 175 5, 28 G.2, B. R.) He only objected to 
the Want of NOTICE to the Mayor de facto; who ought 
(He ſaid) to have been made a Party to this Rule. being 75 
Loſe fron of the Office already: and ought, in common Jut- 
tice, therefore to be heard in Defence of his Right, before the 
ſuing of a Mundamus to proceed to the EleQion of Auo- 
ther in his Stead, 


/ 


And He cited the Ciſe of St. Michel, Rex v. * Seeds ® Or rather 
in Michaelmas Merm 175 3. 27 E. 2. [Sce the Rule-Book of Rex v Lord 


Monday next after 15 Days of St. Martin, 27 C. 2.] Where Arundel of 
Wardour, 
who was 
Lord of the 


this Matter was ſettled upon long Argument and ſolomn De- 
termination, as He ſaid. [But I doubt of the S2/-»112ty of 


it; becauie, though I was in Court upon that Day, I took Manor, 


no- Note of it. Lord Ch. J. Lee was then ablent.] 


Tax Court were of the ſame Opinion, in the pre- 
ſent Caſe; and ordered, that the Rule ſhould be amended by 
inſerting the Name of Ms. Pic the Mayor de fade; and 
that He ſhould be ſerved with it, 


Afterwards, (wiz. on Saturday laſt, 28th January,) Mr, 
Morten, on Behalf of the Defendant, ſtewed Cauſe againſt 
making the Rule abſolute. | 


He 


— 


N as x 
. 


A Hil Terms Geo. 3: BR: 


— — ⁵ ee LEE EEE 


He inſiſted (iſt.) That this Election of the Mayor de facto 
Was NOT APPARENTLY and CLEARLY ſuch a One as was 
merely colourable only and void: (adly.) That if it was, yet 
the Proſecutors would not be intitled to this ſpecial Manda- 
uus, but only to a general One, 


> —_ — 


U 
| 


| 

l 
l 
1 
| 
1 
1 
[ 
1 


To prove the 1ſt. Point,“ That only ſuch an Election can 
ce be a ſufficient Foundation for the Court's granting a Man- 
% damus,” He cited the abovementioned Caſe of Tintagel, 
H. 8 G. 2. B. R. where Paſhow Heoſhins and Robins, were the 
Contenders for the Mayoralty; and Rebins was the Mayor 
de fats; and the other applied for the Mandamus, which 
was in that Caſe granted: But the Court declared again/? 
granting ſuch a Mandamus, if they ſhould conceive the leaſt 
Doubt in the World concerning the Lawfulneſs of the pre- 
tended Election, and unleſs it was the cleareſt Caſe imagin- 
able; and profeſſed, that they would not grant the Writ, 
previous to an Information, 4ut where it ſhould appear to be 
4 very clear Cale © that there had net been a due Election.“ 
For if there was any Doubt concerning the Lawfulneſs of 
the Election that was ſet up, the Truth of it ought to be 
left to be tried in an Information in the Nature of a Q 
FF arrants. | 


Lord MansritLD propoſed, that the Counſel for 
the Defendants ſhould le their 4ffidawits z that the Proſe- 
cutor's Counſel might be able to judge, Whether, upon the 
Affidavits on both Sides compared together, it was a doubtful 
Election and hit to be tried upon an Information in Nature of 
2 Que Warrants, Or whether it was a mere colourable 
Election and clearly ward, For, if the former ſhould prove 
to be the Caſe, the Court ought nt to grant a Mandamus : 
In the /atter Cate, They ought, But ſtill, He ſaid, this 
SPECIAL Mandamus, which confined it to the very Indivi- 
duals who were ſummoned on the 24th of October, was cer- 
tainly wreag + So that the Rule can not be made abſolute in 
its preſent Form. | 


4 — e E.G i Eon nr tent ern nn rr re ren rr 
— ls * — 2 . * — 


Whereupon Mr. Marton conſented to file his Affidavits: 


And Mr. Serjeant Davy, who was for the Proſecutor, in- 
| timated that if He ſhould find it to have been only a den- 
|. ful or queſtionable Election, He would not purſue the Rule 
| EN. B. In a any further.“ | 
Caſe of Rex A 
v. Holmes, H. 9 G. 2. B. R Lord Hardwicke mentioned the Caſe of Tintagel as the 
exly Cale where luch a Mandamus had been granted: And he ſa'd, The Reaſcn of it 
was, b:cavfe it was a guibe clear Cale; and the Coipuracion was without a Mayor. 
Otherwiſe, he ſaid, It would et have been granted 


ADJOURNED, 
for a ſew Days. 
Four 


— — 


— — 
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Four Days afterwards—Mer. Serjeant Davy, having read 
over the Afﬀidavits filed on the Part of the Defendants, was 
cuntent to give up his Rule, in caſe the Defendants would 
not inſiſt upon Cs. | 


But Mr. Bankes not being willing to quit his Claim to 


Coſts on the Rule being diſcharged, that Point was litigated. 


Tur Cour, having heard both Sides, thought it 
reaſonable, upon the Circumſtances diſcloſed to them, to 


diſcharge the Rule without Coſts, 


Ru LE DISCHARGED. 


Tullett verſus Linfield. 


Fx Maſter Owens's Report concerning the Regula- 
rity of a Judgment, the Queſtion was, Whether 
% Month's Time to plead, (which had been given to the 
« Defendant by a Judge's Order,) ſhould be underſtood a 
« (Calendar Month, or a Lunar One. 


The Attorney for the Plaintiff, underſtanding it in the 
latter Senſe, had ſigned Judgment. after 4 Weeks were ex- 
pired, but within the Calender Month: Which the Defen - 
dant, complained of, as an Irregularity z and it was, of 
Courſe, referred to the Maſter. 

Taz Cour were unanimouſly and clearly of Opi- 
nion, That it was to be underſtood a Lanar Month, or 
four Weeks, 


They ſaid that in all /ega/ Proceedings, a Month means 
four Weeks. | | 


On Quare impedits indeed, Six Months are underſtood 
to be fix Calender Months. But that is (as Mr. Juſtice 
Wilmot obſerved) becauſe it is manifeſt from the Words of 
the Statute of 13 E. 1. (M. 2.) c. 5. that by ſix Months, 
Half a Year is there meant. The Words are—lIf He 
* recovers his Preſentation within ſix Months, Damages 
ſhall be given to Half a Year's Value only.” 


And Mr. Juſtice DrNiso x faid, there was a Diſ- 
tinction between the Temporal and the Ecclefia/tica! Law, 
| in 


Friday, 3 


1764. 


„„ arg os 4 bids 


— — 
— 


dns 
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in interpreting this Term“ 12425 The farmer underſtands 


b 


it to be Lunar; the latter, to be Calendar, | 
Per Cur? unanimouſly 


RvLr DISCHARGED. 


Rex ver/as Juſtices of the Peace for the City of 
Sets | London. F. 

i FR. Dunning, ſapported by Mr. Attorney General 

C Nerton, moved for a Mandamus to be directed to 

tae ſuilices, to proceed upon a Matter depending before 

them, upon an Application regularly made to them before 


P. 345- of he Repeal of the 46th Clauſe * of the Act of 1. G. 3. c. 17. 
this AQ*for by the Act of 2 E. 3.c. 2: Which Application had been 


« the Relief 
«« of tinfd]v - 


duly and in due Time made by June Ltoly againſt William 


« ent Debt. /filrer, a Debtor in their Priſon, upon the Compulſory 
"M6 ors.?? 


Clauſe in the former Act, then ſubſihing in its full-Force ; 


and upon ſich Application, All the Regrifites had been cohi- 
plied with by all the parties concerned; and Milner had ap- 
peared, and given in a Schedule of his Effects on Oath, and 


had aſſfigned them over for the Benefit of his Creditors; 
But the Court of Quarter-Seſſions, in whom Juriſdiction was 


thus properly attached before the Repeal of the Clauſe, vo- 
luntarily and without Neceflity of ſufhcient Reaſon, and 


without the Deſire or Confent of any of the Parties, 'AD- 
JOURNED the Matter till a Day which was ſiibſequent to the 
Time when the Repeal of the ſaid Compultory Clauſe 2294 
Flace. 


They urged, that as the Juriſdiction was fully AT TAen- 
E o in the juſtices, ai the Clauſe ſubſiſted z And às the 
Parties concerned had exactly complied with all Requiſttes 
And as the Priſoner had ſworn to his Schedule, and Actually 
alfred his Effects for the Benefit of his Creditors, and 
thereby dived Himſelf of his Al, and rendered Himſelf 


feibij ec to Felony if forſworn; it would be hard upon all the 


Parties, if the Rep>al ſnbuld be conſtrued as meant or in- 
tended to include this Cafe x but particularly hard upon 


and exceedingly injurious and cruel to the Priſoner, it he 
ſhould not, after all this be intitled to his Diſcharge out of 
Priton. Therefore "They inſiſted, that the Repent did not 


extend to this Caſe, according to the true Intention of the 
Legiſtature. And it would be contrary to Law and Juſtice, 
that the Ad of a Court ſhould work a Wrong to the Party. 
The Jurifdiion was fully attached in the Court of Quarter- 
Seliions upon the Appearance of all the Parties on the _ 

| | Ss 
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* September, and their complying with all Requiſites. 
Then the ſaid Seſſions adjourned 1 it to the 19th of October; 
which wis fill within Time; for the Repeal takes Place 
only from and after the 19:5 of Newember (1551 :) And All 
the Parties then attended, and Ja done every Thing incum- 
bent upon hem. But on this 19th of Cer 1761, the 
Lord Mayor declared, that He had promiſed one Webſter, 
an Attorney . gainſt Milger, „ That Milner 
ce ſhould not be diſcharged: t Day.” Whereupon the 
Court of Seſſions remanded Milner : And then the Repeal 
took Place. But as this was the Act of the Court, they | ji 
ought to preceed to do all ſubſequent Acts, and complete the 1 
ane ouce artec ech! in them. | 4 


But Lord MANSFIELD was very e and All the 
Reſt of the Court concurred with Him,“ That #9 Jurifdic- 
on tion NOW remained i in the Seſſions.“ 1 


© Great Inconyeniences were found to ariſe from this com- 
| putfor Clauſe. The Legiſlature had the whole Affair under 
their Conſideration: And They have not thought fit to re- 
erde any Juriſdiction to the Juſtices, after the 19th of Me- 
Sember 1761. Their Words are, That from and after 
* that Day, ſo much of the former Act as relates to Credi- 
te tors compelling Priſoners charged in Execution to deliver 
up their Eſtates, and to ſuch Priſoners being thereupou 
&* diſcharged, ſhall be and the fame is e NN REPEALED to 
all Intents and Furpeſes whatſoever.” 5 


And it is is plain, that They doubted “ Whether thoſs 

& Words would not have extended ſo far as to render the * 
* Priſoner free from a Proſecution for any Perjury commit- 
& ted upon that Clauſe : prier to the Repeal :” For They 
add an expreſs Proviſo, That this Act hail NOT extend or 
be conſtrued to extend to pardon, indemnify or diſcharge 
60 any Perſon who hath incurred, or before the ſaid 19th Day 
«© Af November 1761 ſpall incur any Penalty or Forfeiture 
% by committing any Offence againſt the ſaid Act of the 
<« firſt Year of his preſent Majeſty's Reign; but that eve- 
* ry ſuch Offender ſhall be liable to the Forfeiture and 
«© Penalties incurred, or before the faid 19th of Nowember 
„1761 to be incurred, under the ſaid Act, as if the ſaid 4 
+ Act had not been repealed, and had C in full Force.“ {1 


Therefore, whatever may be the Hardſhip of this parti- 
cular Caſe, We have no Forndation to ge es our my 
ſuch a Mandamus as is prayed. 

Noruixo taken by the Mori 


Rex 
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Mondav, 6 : : | | 
Feb. 1764 Rex verſus Inhabitants of Winterbourn. 


This Caſe is already printed and publiſhed in the * 
Edition of my SETTLEMENT CasEs, No. 167. Page 
520, 521, But there is a ſmall Error, in ſaying, © that 
Mr. Selzvin and Mr. Vernon had obtained the Rule :” It 
ſhould be, Mr. Selaoin and Sir Fletcher Norton, 


19 


Sat urd. 11 | OT ; 5 | 
Feb. 1764. Rex verſus Inhabitants of St. Andrew's, Hol- 


 bourn, and St. George the Martyr. 


N Friday 11th Member 1763, Mr. Solicitor Ge- 
neral ( Norton ) moved for a Certisrari, to be directed 
to the Juſtices of the Peace for the County of Middleſex, to 
remove into this Court an Order of Seſſions, made by them 
at their laſt Hicks*5-Hall Seſſions, quaſhing a Scavenger's 
Rate, and making a new One. And he prayed this Certiorari, 
notwithſtanding the Clauſe in the At of 2 W. & M. t 2. c. 
8. §. 12. Which ſays, © That Perſons aggrieved may have 
* Recourſe to the General Quarter-Seſſions of the Peace to 
* he holden for the Place wherein the Matter of Grievance 
„ doth arife; And that their Determination and Order 
« therein ſhall be FINAL, without any Appeal to ANY other 
* Court whatſoever.” And, to. juſtify his Application for 
it, he cited Rex v. The Inhabitants of St. Leonard's Shore- 
ditch, Tr. 11 C. 1. B. R. [Reported in 1 Sir J. S. 630]. 
And alſo a Caſe between St. Fo4rs Pariſh and St. James's 
Clerkenwell z without mentioning when it was determined, 
or where to be found.) | | 


| A Rule was then made to ſhew Cauſs 5 | 


And on the 21ſt of the ſame Month, That Rule was made 
ablvlute (without Defence.) | 


The Order, being accordingly now removed hither by 
Certizrari, appeared to be an Order made by the Juſtices 
of Peace for the County of Middleſex, at a General Quar- 
ter-Sellion of the Peace holden by Adjournment at Hicks's 
Hall upon the 18th of October in the Third Year of King 
George the Third, upon the Appeal of ſeveral of the Inhabi- 
tants and Houſehoiders of the Pariſhes of St. Andrew Hol- 

| bourn, above the Bars, and St. George the Martyr, againft a 
SCAVENGER*S Nate made upon the 9 of the ſaid 
Pariſhes for the Year 1763, according to a at 

2 our 
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Four Pence in the Pound, and confirmed by two Juſtices of 
Peace for the ſaid County; which Appeal ſet forth,“ That 
the ſaid Rate or Aſſeſſment of Four Pence in the Pound was 
% too high, and that a Rate of Three Pence in the Pound, 
© together with the Surplus in Hand, would raiſe a ſuffici- 
« ent Sum; and that the impoſing a higher Rate was there- 
« fore prejudicial to the Appellants, and illegal, and that 
& they were thereby aggrieved :”* On hearing which Ap- 
peal, and Counſel on both Sides, and examining Witneſſes 
on Oath, and duly conſidering all Circumſtances, The 
Court of Seſſions quaſh the ſaid Rate of Aſſeſſment, and 
thereupon makeg ſettle impoſe and ſet a New Rate of afſeſſ= 
ment according to a Pound Rate at Three Pence in the 
Pound for the {aid Year, upon the Inhabitants of the ſaid 
Pariſhes ; and appoint, impower and require the Scaven- 
gers to demand, gather and collect ſuch new Rate or afſeſſ< 
ment of and from all and every the faid Inhabitants of the 
ſaid Pariſhes, in the Manner therein particularly expreſſed. 


The Exception taken to this Order, by Sir Fletcher Ner- 


ton, now Attorney-General, and Mr. Coxe, was, © that 


«© the [uftices at the Quarter-Seſſions have exceeded their 


& FJuriſelickion, in taking upon themſelves to make a NEW 
Fate; Whereas they have no Power to do any Thing more 
than to quaſh that which was appealed from, if They ſhould 
find that the Appellants were really aggrieved by it. 


Mr. S:o4ve,- on the other fide, endeavoured to ſupport the 
Order of Seſſions, by comparing it to the Caſe of an Appeal 
from a Poor's Rate; upon which the Juſtices at Seſſion have 
it in their Diſcretion (as He alledged,) either to make a new 
Rate themſelves at Seſſions, or to remand it to the Church- 
Wardens and Overſeers for hem to make a new One: In 
Proof of which Aſſertion, He cited the Caſe of the Pariſh 
of St. Leonard, Shoreditch, in 2 Salk, 483, in Point. | 


And he obſerved and urged, that by the 12th Section of 2. 
W. & M. ft. 2. c. 8. the Juſtices in their Quarter*Seſſions 
are impowered to hear and determine all Matters to them 
complained of; and their determination and Order therein 
is made FINAL. | 


However, if this Part of their Order which ſettles a 
neau Rate ſhould be eſteemed going a Step further than their 
ſuriſdition extends, yet their Order is at leaſt good ſo far 
as relates to the QUASHING of the former Rate. 


But Mr. Attorney-General and Mr. Coxe replied, that a 
Pe;r”s Rate differed very much from a Scavenger's Rate: For 
PART IV, Vor. III. . the 
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the former is by the 43 Eliz. c. 2. to be made by the Church- 
Wardensand Overſeers ; the Latter, by the before-mention- 

ed Act 2 W. & M. c. 8.5. 10. is directed to be made and 

ſettled by the Conſtables, Church-Wardens and Overſeers 
and Surveyors of the Highways, and ſuch other ancient I- 
HABITANTS as according to Cuſtom are uſually preſent at 

the Election of Pariſh-Officers, or the greater Number of 
them preſent, | 


They alledged alſo, that the Caſe of St. Leonard 's, Shore- 
ditch, in Salk, 483. had been always complained of and is 
referred to and expreſsly contradided by the 17 G. 2. c. 
38. F. 6. : ; 


Beſides, the Quarter-Seſſions have Power given them by 
43 Elis. c. 2. to take ſuch Order, upon an Appeal from a 
« Poor's Rate, as to them ſhall be thought convenient : And 
* the ſame is to conclude All the Parties. [See SeR. 6.] 


But 0 ſuch Power is given to them by his Statute of 2 V. 
M. c. 8. Even the 12th Section of it only impowers them 


© to hear and determine all Matters to them complained of,” 


concerning Grievances by fuch Scavenger's Rates &c And 
SUCH their Determinations and Orders are to be“ final and 
« without Appeal. But in the prefent Caſe they have gone 
beyond their Boundary; and have Themſelves made a N RN 
Rate, which They had 20 Pretence of Authority to make z 
For, it is to be made by the Pariſh-Officers and the Body of 
the Inhabitants, who are charged with the Payment of 'it : 


Whereas this new Rate of Theirs, would, upon the Suppo- 


ſition of it's being a good One, finally and without Appeal 
bind All the Inhabitants, without their being even conſulted 


THr1s Order is therefore a S One, and muſt be quaſhed 
in toto, and not for the latter Part only. And there is no 
Harm in this : For, if there be an Overplus, it will go in 
Aid of the next Year's Expence, But, on the other Hand, 


1f the old Rate was to be vacated, after the Scavengers have 


made their Contracts for the whole Year ander it; That 
might be attended with great Inconvenience. 


THe Cour, being perfectly fatisfied by what had 
been urged by Mr. Attorney General and Mr. Coxe, were 
Clear in their Opinion, that the Juſtices at their Quarter- 


* Seſſions had uo Power to MAKE this NEW Rate” and 


quaſhed their Order in toto. 


OxDER of SESSIONS QUAS HED 7# 7oto. 


Rex 
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Rex verſus Lyon. Monday, 13 
a / * Feb. 1764. 


N Thurſday laſt the gth Inſtant,) Mr. Clayton, on 
Behalf of the Proſecutor, ſhewed Cauſe why the Re- 
cognizance of the Bail ſhould not be diſcharged.* 4 V. ante, 
> | P-. 10. 


The Caſe was this—Lyon was indicted at Hicks*s-Hall, 
for Perjury ; and removed the Indictment hither by Certio- 
rari; previous to the iſſuing whereof, He entered into Re- 
cognizance with two Sureties, as uſual, to appearand plead 
« in the next Term, and to give Notice of Trial, and go to 
& Trial in or at the Sittings after ſuch next Term, unleſs 
ce the Court ſhall ee direct z” which Condition this 
Man was ſo far from performing, that He neither gave No- 
tice of Trial, nor went to Trial either in or at the Sittings 
after the then next Term; and, in the ſubſequent Term, 
though He did then indeed give Notice of Trial, yet inſtead 
of going to Trial, He withdrew his Record : So that this 
Recognizance was clearly and indiſputably become ro r= 
EITE D; and was agreed by Mr. Stowe, of Counſel for the 
Bail, to be fo. But after this, the Proſecutor had moved for 
Cofts againſt the Defendant Lyon, for not going on to Trial 
after He had given Notice that he would do ſo: Which Coſts 
had been actually taxed, and then regularly and duly de- 
manded of Lyon; And upon Non-Payment of them by him, 
the Proſecutor had obtained and executed an Attachment 
_ againſt him; And He was now in CusTopy upon this At- 
tachment for his Contempt in not paying them, | 


But, with Regard to the Merits of the Proſecutions the De- 
fendant had given Notice of Trial in the fo/lowing Term, and 
went to Trial according to ſuch Notice, and was Ac- 


QUITTED. 


Mr. Stowe, on Behalf of the Bail, infiſted that the Proſecu- 
tor could have bit One Satisfaction for theſe Coſts; tho? He 
might have either required them of the Baz/, or taken the 

Principal in Execution: But having made his Election to pro- 
ceed againſt the Per/on of the Principal, and gotten his Bo- 
DY in Execution, He was not afterwards (till at Liberty to 
proceed againſt the Bail; who remained 10 longer liable, 
after ſuch Election made by the Proſecutor, to proceed againſt 
the Perſon of the Principal; notwithſtanding the Recogni- 

zance being (as He confeſſed it was) actually forfeited. 


Mr. Clayton very ſtrongly urged, that, asthe Recognizance 
was acknowledged to be actually forfeited, the Bail ought net, 


in Point of Law or Reaſon, to be d;/charged from it, till theſe 
Q 2 | Coſts, 
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Coſts, which were ſolely owing to their Principal's own avil- 
ful Default, ſhould be paid to the Proſecutor, | 


Trax Cour, as then adviſed, were inclined to think 
that the Proſecutor, having made his Election to proceed 
againſt the Perſon of the Principal, and having taken his Body 
in Execution, could act, after that, take further Remedy 

againſt the Bail. | 
However, They gave Mr, Clayton a Day or Two, to look 
into it, | | 
ADJOURNED, 


Mr. Clayton, now again inſiſted, that the Recognizance 
ought no to be diſcharged, ti the Proſecutor be paid the 
Coſts He incurred by the Defendant's not proceeding to 
Trial according to his Notice. 


And he urged, in particular, that by the Statute of 5, 6 . 
SM. c. II. $. 3. © If the Defendant proſecuting the Writ 
cc of Certiorari be convicted of the Offence for which He 
ac was indicted, the Court ſhall give reaſonable Coſts to the 
« Proſecutor c; which Coſts ſhall be taxed according to 
cc the Courſe of the Court: And the Proſecutor, for the Re- 
cc covery of ſuch Coſts, ſhall within ten Days after De- 

mand made of the Defendant, and Refuſal of Payment, on 
Oath, have an Attachment granted againſt the Defendant, 
by the ſaid Court, for ſuch his Contempt; And the ſaid 


#6. Recognizance ſhall x or be DISCHARGED, TILL the Cofts 


* And ſoit 
was deter- 
mined in 
Sidney's 
Caſe, Rex 
v. Sidney. 
P. 1g G. 2. 
1742. B. Re 


« ſo taxed ſhall be AD.“ 


Therefore this Recognizance ought not, he ſaid, to be diſ- 
charged till theſe Coſts ſhould be paid. 


Mr, Stowe, for the Bail, alledged that this Act of Parlia- 
ment, made, To eee Delays of Proceedings at the 
% Duarter-Seffions of the Peace,” relates only to Quarter- 
Seſſions, not to Indictments for Perjury found at Hicks's 


HAL. L.; which is before the Juſtices as Juſtices of Oy ER 
AND TERMINER. * | | 


Beſides) This Clauſe, now inſiſted upon by Mr. Clayton, 
begins thus“ If the Defendant proſecuting ſuch Writ of 
% Certiorari be CONVICTED of the Offence for which he. 
& was indicted, then the ſaid Court of K ing's Bench ſhall 
* give reaſonable Coſts to the Proſecutor, if He be the 
„Party injured, or a Juſtice Sc, or other Civil Officer 
«6 proſecuting as an Officer :”* Whereas this Defendant was 
not convided ; but, on the contrary, was acquitted. 


Ore 
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Moreover, the Coſts at preſent in Queſtion are not Coſts 
evithin the Act of Parliament, even if the Defendant had 
been convicted: Theſe are Coſts for not going on to Trial; 
and the Attachment and Execution are All excluſive of this 
Act of Parliament, and et within the Terms or Meaning of 
the Recognizance, 5 


But Thz Courr held, that as the Recognizance | 
was actually forfeited 5 and the Proſecutor had had Cofts 1 
taxed to him for the Defendant's neglecting to go on to Trial; 
and as He had received no Satisfaction for theſe Coſts, (for 
the Man's Body being in Cuſtody is ne real Satisfaction to 
Him for the Coſts;) there was no reaſon for their diſcharg- 
ing the Recognizance : For there is no Pretence for Perſons 
to apply for a Favour, without firſt doing Tuftice. | 


Wherefore | 
Per Cux.—The RuLE © to ſhew Cauſe why 
* the Recognizance ſhould not be diſcharg- 
& ed,“ was itſelf DISCHARGED, 


Rex verſus Sir Edward Simpſon: Monday, 13 

N | | | Feb. 1764. 
N Friday laſt (the 1oth Inſtant) DR. CoLLI ER, in 

O Conſequence of a Rule of Leave for a Civilian to 

cc attend,” ſhewed Cauſe againſt a Rule made upon the 

Judge of the Prerogative Court of the Archbiſhop of Can- 

terbury, to ſhew Cauſe why a Writ of MAN DA MUS ſhould 

not iſſue, directed to him, requiring him “ e ajmiT of the 

5% RETRACTATION of Edmund Browne, one of the Execu= 

& tors named in the laſt Will and Teſtament of Sarah Eli- 

* 2abeth Angelica Latour Widow deceaſed, of his RENU N- 

4e CIATION of the ſaid Will; and to grant a Probate there- 

© of with the Codicils annexed, zo the ſaid Edmund Browne 

and Anne Layton, being the ſurviving Executors named in 

& the ſaid Will,” 1 


The Doctor ſtated the Facts to have been as follows 


The Teſtatrix by her Will made Three Eæecutors, Two of 
whom were his Client Anne Layton, and this Edmund Brownez 
Which Edmund Browne was alſo a Legatee in the Will, and 

' a Witneſs to it; and fo alſo was Mrs. Long, whom this Ed- 
mund Browne afterwards married. There were ſeveral Ca- 
meats entered, and many Litigations about the Probate, and 
likewiſe about the Validity of this Will and the Codicils to 
it; In the Courſe of which Litigations, this Browne was two 

Or 
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or three Times examined as a Witneſs to prove it: And, in 
Order to render him a good and unexceptionable Witneſs to 
prove the Will, He had no leſs than three Times formally 
RENOUNCED the Executorſhip, as well as releaſed his and 


his Wife's Legacies under the Will, 


There were ſeveral Sextences in the Prerogative Court in 
Favour of the Will and Codicils; and Afirmations of them 
by the Delegates upon Appeal; and the Cauſe remitted to 
the Prerogative judge; And at length, after ſeveral Caveats, 
Sentences and Appeals, the Delegates had decreed © That 
& Probate ſhould be immediately granted to the ſaid Arne 
& Layton, under Seal: And the Judge of the Prerogative 
Court, being ready to give his Opinion (after the laſt Litiga- 
tion of all,) was ſerved with the preſent Rule; againſt which, 
the Doctor now came to ſhew Cauſe. (So that, in FaQ, no 
Probate under Seal was yet ACTUALLY granted.) 


The Doctor inſiſted that the Judge of the Prerogative 
Court was, after this Decree of the Delegates, merely mini- 


terial, and had Nothing to do but to carry the Sentence of 


the Delegates into Execution. 


He aſſerted, that by the Eccleſiaſtical Law and by the 
PraQtice of the Eccleſiaſtical Courts, *tis the conſtant and 
eſtabliſhed Rule never to allow a Retractation of a Re- 
« nunciation made UPON OATH :” Which the Renunciation 
at preſent in Queſtion was. He has favor, that He has not 
% intermeddled Nox WILL intermeddle with the Effects of 
4 the Teſtatrix; but rencunces all Right of Execution of the 
« Will: & help him God.” This the Doctor alledged to be 


the ſettled Form of the Oath : And he Oath this Man too,; 


and 1s conſequently beund to keep. It would be totally 
againft good Conſcience, to diſpenſe with this Oath, in any 
Caſe but where a Man has been drawn into by it Fraud and 
Im poſition. | Pig 20 | 


He inſiſted that by both Canon and Civil Law, it was ir- 
retractable. | | 


By the Canon Law, a Renunciation Sſponte facta dewveſls 
the Right. (To prove which Point, he cited the Decretale 
and Linwood.) | | W 


By the Civil Law, any Renunciation ſhall bind. 
And He declared, that He had examined their Books, and 


could not find any Inſtance of a Retractation of a Renuncia- 


tion upon Oath, 


Where an Executor does act renounce, but reſerves a 
Power to come in and prove; there indeed He may come in 
at any Time, | 5 He 
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He mentioned likewiſe a Common-Law Caſe, Broker v. 
Charter, in C. B. Cro. Eliz.q2 : to prove“ that qui ſemel 
& repudiaverit, ſhall not be afterwards Executor. There 
the Renunciation was only by Letter; whereas in the pre- 
ſent Caſe, it was upon Oath, pt 


He acknowledged, that in a Caſe of Hayward and Day, a 
Retractation of a Renunciation was ſuffered : But that, He 
faid, was upon the Foot of Fraud and Impoſition; which He 
allowed to be a Cauſe ſufficient, | 


Mr. Leigh, on the ſame Side, (47s. for Mrs. Layton, and 
againſt the Mandamus, ) cited Henſloe's Caſe, 9 Co. 37, 38. 
and Hardreſs 111. Paaulet v. Freak : Which ſhews that by 
our Law, If One of ſeveral Executors proves the Will, this 
makes them ll Executors, even though the Reſt refuſe, 
Therefore (He ſaid) a Joint Probate would not at all alter 
the Law: It will ſtill be exactly the /ame, as upon this /in- 
gle Probate, Why then ſhould this Court obige the ſpiri- 
tual Judge, who ought not, by their Law, to grant it after 
Renunc iation, to wiolate the Rules of his Court, to No Purpoſe ? 


Beſides, it may be attended with iſchiewous Conſequences e 
For the Grant of Probate to this Edmund Browne will invali- 
date his and his Wife's Teſfimony given in Evidence to 
prove the Will; which may be overturned, perhaps, upon 

ſome future Conteſt about it. And many other Inconveni- 
ences may attend it. | 


Mr. Attorney General ( Norton } contra, enforced the Rule 
for a Mandamus, by arguing to the following Effect. 


Here is no-Probate at all, yet granted to any Body. There- 
fore the only Queſtion is, Whether a renouncing Executor 
* has a Right to come in and demand Probate, at any Time 
BEFOREHrebate is at all granted to any One.” 


This Queſtion is ne to be governed by the Canon or Ci- 
vil, but by the Common Law. | 


And by the Common Law, an Executor who has renounc- 


= ed, has yet 4 Right to come in and demand Probate, whene- 
ver He pleaſes, notævi thlanding ſuch bis Renunciation. 


9 Co. 36 6. Hanſ/lee's Caſe, is moſt explicitly ſo, V. p. 
37, 38, of that Caſe] : 1 


Dyer 
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Dyer 160 b. pl. 42. Broke Ch. J. admits it. 
Hardreſs 111, Pawlet y. Freak in Point, 


The ſame Doctrine is laid down by the Lord Chancellor, 
in 3 Peere Williams 249. Robinſon v. Pett, in Chancery, be- 
fore Lord Talbot 1734. [P. 251 of that Caſe.] 


Agreeable to which, is the Caſe at a Court of Delegates, 
reported in 1 Salk. 311, Houſe and Downes v. Lord Fetre : 
(By which Caſe it appears that the Common Law Courts and 
the Spiritual totally differ on this Point; the Civilians, con- 
trary to the Opinion of the Common Lawyers, holding a Re- 
nunciation to be peremptory. | 


The temporal Courts formerly had, and many of them ſtill 
have Power of Granting Probate, [See Henſloe's Cale 37 b. 


The Statutes of 31 E. 3. c. 11. did indeed put this Matter 
upon a different Foot. 


But even now, the Ecclefiaftical Courts have only a naked 
Power: ArTER they have done their Duty, they have 10 
further Power left in them, [See Henſloe's Caſe 38 a.] 


An Executor appointed by a Will is to all Intents and 
Purpoſes an Executor, as ſoon as any One of the Executors 
therein named ſhall have proved the Will, 


It is a temporal Right : And the Juriſdiction of the /piri- 
tual Court, beyond what is founded upon the Szatute, is mere 


Uſurpation. 


The Executor is ve/ted with all the Property of his Teſta- 
tor, before Probate : And He can de every Thing before Pro- 
bate, but bring an Action, | Ew 


The Spiritual Court therefore have no Buſineſs to inter- 
fere, to prevent his obtaining Probate, which He has a 
| Right to have. | | 


The Oath upon Renunciation is extrajudicial, and was 

impoſed without any Right or Authority: And the Doctor 

* V. ante, admits that their Courts may ale the Party from it, for * 

1464, good Cauſe ; (though, I own, I have no Notion of ſuch a 
Power of Abſolution, if the Oath was really binding. ) 


The 


n 
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— 


The Te/latrix has conſtituted Both theſe Perſons her Ex- 
ecutors z and the Spiritual Court has no Right to ſeparate 


them: And in Fact, Mrs, Layton is poor, has pawned the 


Effects, and has even been in Priſon; and we come, 4-/ore 


any Grant of Probate to Her, and demand only to be Joined 


with Her in it. 


I ,x the Matter was doubtful, yet the Mandamus ought to 

i ue, and the Judge of the Spiritual Court be put to make a 
Return to it: And then it will come folemaly before the 
Court, upon Record, 


To all which, Mr. 1 added a very material Obſer- 
vation,“ That Both theſe Perſons were Executors ix T RUSH 
6 n and had 10 perſonal Intereſi in the . of the 

66 Temes 


N B. The Charge of Inſolvency was retorted upon 


HL roauue. 


Lord Ma xs p! 21D —As Neither of theſe two Perſons 
have any Iutereſi of their own, in the Effects; and Each 
charges the Other with Inſolvency 3 and here is no Counſel 
at all on Behalf of the Ce/uyqz-Tru/t ; It would be much 
the beſt Method, and moſt agreeable to Reaſon and Pru- 
dence, that Adminiſtration ſhould be, by Conſent of all Par- 
ties, granted to ſome u ſolvent Perſon, 


Therefore let the C2/luy-qui-Trufts have Netice of this 


Propoſal : And let them, as well as Mrs. Layton and Mre | 


— give their Anſwer to it. 
For which Purpoſe, It was then adjourNeD. 


This Motion now coming on again, it appeared, that the 
_ Cefluy-qui-Trufts ſupported Browne z and that though He 
had no Intereſt of his own, yet He acted on Behalf of thoſe 
who were concerned in Interefl. | 


Whereupon the Parties came into a 


RuLE BY CoNSENT B; 


The Subſtance of which was, That Probate ſhould 
£ be granted to Beth; but that Mrs. Layton ſhould not 
e receive any more Money nor meddle any more: And 
*© Browne was to indemnify Her; and to pay Her her 
« cn Legacies, and all ſuch Cos as She had been 
6c fairly out of Pocket.“ 


The End of Hilary Term 1764. 4 6 3. 
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— 


Thurſ. 10 The King ver/us Philip Carteret Webb, Eſq; 


May 1764. 


The Same againſt the Same. 


s i HE Defendant having been indidted for Perjury, at 

Hicks's-Hall, in January laſt, and that Indictment 
removed into this Court by Certiorari, He pleaded 
«© Not guilty” to it; and the Cauſe was at Iſſue, and a Spe- 


_ cial Jury nominated: After which, the Proſecutor counter- 


manded his Notice of Trial; but the Defendant choſe to 


bring it on by Prowi/e, and it ſtood for Trial at the firſt Sit- 


tings in this Term. In the Iaterim, vis. at the Seſſions next 
preceding this preſent Term, the Proſecutor got a ne In- 
dictment found at Hicks*s-Hall: And Yeſterday (the firſt Day 
of this Term) the Proſecutor's Counſel moved for Leave to 
QUASH their own Inditment, being (as they ſaid) inſuffi- 
cient and defetive ; and having, as they conceived, ſupplied 
thoſe Inſuffictencies and Defects in their z Indictment; 


upon which, they declared, that they intended to proceed as 


faſt as they could; but ſhould 6 proceed upon the ld 
One, as it would be quite fruitleſs to do ſo when they knew 
it to be defective. 


And they cited Sir William Mitbipole's Caſe in Cro, Car. 
134, 147. and the Caſe of the King againſt Fohn Sævan and 
Elizabeth Fefferys in Mr. Juſtice Feſter's Book of Crown Law 


p. 104. | 
This Motion was oppoſed by the Counſel for the Defend- 


ant; who endeavoured to repreſent it as a mere artful Scheme 


to keep up a frivolous Proſecution hanging over an innocent 
Man's Head, without any real Foundation, and with Inten- 
tion to ſlur his Character and Credit. 


The 
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The Motion was adjourned to this Day : And being now 
taken up again, and the Point diſcuſſed, It ended in a Rule 


by Conſent, that the new Inditment ſhould in all ReſpeQs 


ſtand in the Place of the Old, and all Things whatſoever re- 
main in //atu quo, exactly as if it had been the Caſe of an 
Amendment, The Rule was drawn up in theſe Words“ By 
«© Conſent of the Defendant in theſe Cauſes, now preſent in 
« Court; and of Mr. Serjeant Glynn, Mr. Recorder of Lon- 
«© don, Mr. Stow and Mr. Dunning, Counſel for the Proſe- 
ce cutors of the two Indictments; It is ordered that the firſt 
< Indictment be quaſhed; And that the ſecond Indictment 
<< ſhall be ſubſtituted and put in the Place of the Firſt; and 
cc ſtand in the ſame Condition, to all Intents and Purpoſes 
© whatſoever, And the ſaid Counſel for the Profecutors, 
being called upon to zame the Proſecutor or Proſecutors 
<< of the ſaid Indictments, declared, that they were autho- 
's ized by Mr, James Philips the Attorney concerned in 

carrying on theſe proſecutions, to ſay, that Fohn Wilkes 
* late of Great George Street, Weſtminſter, Eſq; is the 
«© Proſecutor of the ſaid two Indictments.“ 


© By Conſent of Mr, Serjeant Glynn, for the Proſecutor, 
« By Conſent of Mr, Attorney General, for Defendant,” 


We the Court,” 


But Tyz Cour declared their Opinion, That a 


Motion on Behalf of a Proſecutor ; for Leave to quaſh his 


& own Inditment,”” was by no Means a Motion of Courſe ; 
more eſpecially, after having put the Defendant to Eæpence, 
or having been guilty of unneceſſary or affected Delay: And 
Mr. Juſtice Wilmot cited the Caſe of the King v. Moore in 
2 Sir F $. 946, where an Indictment for Perjury having been 
removed by Certiorari, and the Defendant having paid Coſts 
for not going on to Trial, the Proſecutor afterwards moved 
to quaſh it z which the Court ref»/ed, unleſs He would ſub- 
mit to pay Cofts, | 


Marder et Us. verſus Lee. 


on Behalf of the Plaintiffs, ſhewed Cauſe againſt a 
Rule which had been obtained upon the Motion of Sir 
Fletcher Norton, © for the Plaintiffs to ſhew Cauſe why the 
« Fudgment and Writ of Fieri Facias executed thereon 


&* ſhould not be ſet aide, with Ces; and the Sum of 172/. 


66 25s 


U P ON the laſt Day of Hilary Term laſt, Mr. Thurlow, 


Safurd. 12 
May 1764. 


ay 
K. 
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$6: ne 


6 25, 6d. levied: by the Sheriff of Devon, be paid to the 


« Aſfgnees of the Defendant under a Commiſſion of Bank- 


e ruptcy iſſued againſt him on the 12th Day of May laſt.” 


The Caſe appeared to be, that LEER the Defendant had 
entered into this Warrant of Attorney © to confeſs a Judg- 
«© ment to the Yoman-Plaintiff, dum ſola”; And She after- 
wards married MARDER the Man-Plaintiff: After which 
Marriage, the Judgment was entered up by the Hus BAND 
and Wife. | | t 


The particular Dates of theſe ſeveral Tranſactions were as 
follow—The Warrant of Attorney © to confeſs the Judg- 
« ment” bore Date in December 1762. The Plaintiffs in- 
termarried in February 1763. The Judgment was entered 


up in May 1763. Soon after, the Executiou was taken out, 


and executed: And the Money levied remains in the Hands 
of the Sheriff. | ö : 


The QuzesTi0N was, © Whether this Judgment thus 
entered up by the HusBanD and Wife, be regular, or 


Sir Fletcher Norton's Objection to it was, That the War- 
rant of Attorney did not juſtify this Entry in the Name of 
the Husz AND and Hife. For the Warrrnt is a naked Power, 
not coupled with an Intereſt : Which Power is determined 


dy the Woman's Marriage. 


But at leaſt, the Plaintiffs ought to have applied to the 
Court, and done this under their Sanction. | 


If a Warrant be given © To enter up Judgment at the 
25 Suit of Tauo Perſous 3 and One dies; the Survivor of 
them can not enter it up. 5 


Mr. 7. — on the contrary, inſiſted that the Judgment 


was regular. | 


The Warrant © to confeſs a Judgment” is not a naked 


Power; but a Power coupled with an Intereſt: And the 


Marriage of the Woman 70 whom it was to be confeſſed, can 
be uo Revocation of it; whatever might have been the Cale, 


if She had * given ſuch a Warrant © to confeſs Judgment t 
c another Perſon,” and then married. |* See 1 Shower 91. 

and 1 Salk. 117. which differ on this Head, The former 
ſays, that in ſuch Caſe you may file a Bill, and enter Judg- 

«© ment againſt Both :”” The Latter, © that it would be a 


« Revocation of her Warrant.”] - ꝶDhD | 


1 Salh, 117. P. 9. H. 1 Ann. B. R. is in Point, © A War- 
cc rant of Attorney was given to confeſs Judgment to a n — 
$ lole 
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« ſole; who afterwards married. The Court gave Leave, 
notwithſtanding the Marriage, to enter [Judgment ; For 
« that the Authority ſhall not be deemed to be revoked or 
& countermanded ; becauſe it is for the Huſband's Ad van- 
& tage: Like a Grant of a Reverſion to a Feme ſole, who 


marries before Attornment; yet the Tenant may attorn 
« afterwards.” 


Mr. Juſtice Denison thought the Marriage to be 
no Revocation of tis Authority, He only doubted whether 


the Judgment could be thus entered up, without Leawe of 
the Court. | 


| Mr. Juſtice WIL Mor thought, that the Caſe of the 
Survivor (mentioned by Sir Fletcher Merton) almoſt govern- 
ed the preſent Caſe, And He obſerved, that the better 
Way, in the Caſe now before the Court, would have been, 


To have entered up the Judgment, as before the Marriage. 


Lord MansF1ELD thought it would it be hard, that 
this Judgment ſhould be ſet aſide ; , the Plaintiffs might, 


upon a previous Application, have had Leave to enter it up 
in this Manner, 


THE RuLE was then enlarged, that 


Tar Cour might adviſe.“ 


| | 3 
olds v. Davis, S. P. left undetermined. Note; That Caſe is wrong ſtated in the Table 
of that Book: It ſtates, ©* that the Feme lole gave the Letter of Attorney? 


whereas it was given 7 Her, 


THe Cour now daclared their Opinion to be, 
That the Judgment was irregular, for want of a previous 
« Leave of the Court to enter it up,” They held, that in 
Order to warrant this Entry of the Judgment, there ought to 
have been an Application to the Court for Leave to enter it 
up thus, feunded upon a proper Afidavit proving the Mar- 
riage between the Plaintiffs : Upon which, a Rule of Court 
| ſhould have been obtained, giving Leave to enter up Judg- 
ment accordingly, But as this previous Step was ut taken, 
the Judgment was #rregular, for want of it: The Conſe- 
quence of which was, That the Rule muſt be made abſo- 


lute. But They did act think it reaſonable to make the 
Plaintiffs pay Cos. 


Therefore 


3 4 


Per Cur*'j—Let the Ru LE be ABSOLUTE; 


but without Coffs, 


Rex 


4 - 
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Monday, 14 : 
May 5 8 Rex ver ſus Robotham. 


HIS was a Condiction upon the HAwWRERS AND 
P:pLars Act q, 10 V. 3. c. 27. f. 1 and 3. re- 
moved into this Court by Cerbiorari. 


U pon its coming on in the Crown Paper, the Conviction 
was quaſhed, for a manifeſt Miſtake of the Juſtice of Peace 
who convicted the Defendant, For, though the Defendant 
had a regular Licence for travelling &c. with a Horſe (com- 
monly termed by thoſe People a Hoxse-Licence ; ;) yet the 
Juſtice had convicted him, becauſe He travelled with tuo 

| Horſes, and had not a Licence to produce for EAcn Horſe 
with which He fo travelled : (Which the Statute, as it ap- 


#See Sect. ears by the printed Statutes, doth * not re uire 
1. and Sect. P Y P , 1 


" On Saturday 11th February laſt, Mr. ny Hewitt ook 


the Exception: And 


Mr. Serjeant Mares owned it to be fatal; but propoſed to 
refer it to Me, to award full Satis faction to the Defendant, 
both for his Coſts and Damages: For the Juſtice, He ſaid, 

N. B. The had been drawn into this, by an * Error in Mr, Burn's Juſ- 
Error is net tice, (p- 348. in the Third Edition in Folio 3) Title © Hawk + 
in Dr. Burn, c ers and Pedlars ;” where the Word © Horſe” is (by Mit- 


but in the cc 55 
. Gooden _ take) put for © Year. 


lament it- 
lelf. See Dr. Burn's Hiſtory of the Poor-Laws, with obſervations; P. 275, Title 


„ Hawkers and Pedlars. 


Lord enn ſuppoſed it to be * a Slip o of 
the Preſs, rather than a Miſtake of the Author; And deſired 
that Mr. Burn might have Notice of it, in order to ſet it 
right in his next Edition. 


The Conviction was quaſhed : And a Rule of Reference 


to me made as above propoſed. 


Memorandum—Upon my having taken the Liberty, this 
Morning, privately to acquaint the Judges, that I had had 
the Curioſity to ſearch the Harliament-Rell, (on finding the 
Words of the Act to be Nonſenſe, in ſaying for each Year 
* He or She ſhall fo travel with H;“) and that I had diſco- 

vered a Blunder in this original Act of , 10 W. 3. c. 27. in 
omitting ſeveral eſſential Words which caght to have been 
inſerted therein, and which were inſerted in the annual Act 


of the ay Year, (namely, “ „er each OM Aſs er 
Mule 


rr 


— Des a" ae — — — 2 — I — ED TIRE 4 — = - — — — — — — — — 
TTT = —— —y„— — .Uu—x;ꝛĩů — — —_— EEC I — ———— —— —— — — ha 4 — — 
. * —— D „„ — 1 1 — mn — n — — — — — — — = TIS * — : 
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& Mule or other Beaft bearing or drawing Burthen He or She : 


« ſhall ſo travel with ;” which Miftake manifeſtly aroſe 
from changing the annual Duty before given, into a triennial 
Duty, (as may be moſt clearly ſeen by comparing the annual 
Act of 8. 9 W. 3. c. 25. F. 1. with the triennial One of q, 
10. 3. c. 27. f. 1.) And that Dr. Burn's Book was certainty 
agreeable to the true Intent and Meaning of the latter Act, 
whatever it might be to its VMords; and that the Miſtake 


was in the Statute itſelf of 9, 10 W. z. which gives the 


Duty tor three Years ;— 


Lord MaNSsFIELD, Mr. Juſtice WIL mor, and Mr. 


Juſtice YaTes (Mr. Juſtice Den1s0N not being preſent) 


were extremely clear that the Act of Parliament was / 
© INTENDED ; and They thought it ought to be / coN- 
« $TRUED.” And Lord Mansfeld defired me to ſpeakto the 
two Serjeants, to come together to the Court of King's Bench 
this Morning, in order to have the Rule ſet Right. 


They accordingly came up; and His Lordſhip explained 


the whole Matter to them. 


But Mr. Serjeant Nares ſaying that He had 72vs Reaſons 
for giving it up; One, that there was another fatal Objec- 
tion, viz, © That the Informer himſelf was the only Wit- 


6e neſs;“ And the Other, that He had ſent to the Hawkers 


and Pedlars Office, and was there informed “ that it was 
« their Practice and Uſage ever ſince this Act of 9, 10 W. 
5 3. to require en One Horſe-Licence to be taken out for 
6 travelling with /everal/ Beaſts of Burthen;” And Mr. Wal- 
lace alſo as Amicus Curie) informing the Court that the late 
Lord Hardwicke had (when at the Bar) given his Opinion 
That though the intention of the Legiſlature could not 
«© well be doubted, and there certainly was a Miſtake in the 
«© Att of Parliament; yet, as it is worded, the Commiſh- 
«© oners could NOT OBLIGE a Hawker or Pedlar to take out 
« more than One Horſe-Licence for travelling with ſeveral 
% Beaſts of Burthen;“ And that, accordingly, the Com- 
miſſioners never required more than One fingle Horſe-Li- 
cence for ſeveral Horſes ;— 


THe Court declared, that They only deſired it 
might be underſtood, that Nething had been determined by 
them upon the Conſtruction of this Act; and that They 
ſhould not determine any Thing upon it, without hearing the 
Point argued ;z ſince the Us Ack appeared to have been to 
require only a ſingle Licence for a Number of Horſes. 


And 
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Tueſd. 22 
May 1 764. 


V. 1 Dulſtr. 
184. where 
the Umpire 
joined with 
the Albitra- 
tors, in the 
Original 


Award, 


And Lord Mansr1teLD wiſhed that the Commiſſion- 
ers of Hawkers and Pedlars might have Notice of what had 
now paſſed. | 


Uro the Whole, No Alteration was made in the Rule of 
laſt Term: But it ſtands as it did; v2, 


4 By Conſent of Council on both Sides, It it further or- 
ce dered, That it ſhall be referred to James Burrow, Eq; 
5 Coroner and Attorney of this Court, to fix and affeis 
«© what Coſts and Damages the Defendant has been put to 
« and has really ſuſtained : And that the Sum ſo to be al- 
% lowed by the ſaid Maſter, for Coſts and Damages, ſhall 
be paid by Francis Turner Blythe, Eſq; the Juſtice of the 
«© Peace before whom the faid Defendant was convicted. 
And it is laſtly ordered, that uo Aion ſhall be brought 


Ka 
* 


« touching this Matter.“ 


© 


Soulſby ver/us Hodgſon. 


HIS was an Action of Debt upon an Arbierktion- 

Bond, The Arbitrators were to chooſe an Umpire, 
in Caſe they themſelves ſhould not agree within a limited 
Time, They did not agree within the limited Time ; but 
choſe an Umpire, The Umpire accordingly made an Um- 
pirage : And they ined in it, 


The only Queſtion was,“ Whether the Umpirage was 
* duly made accordingly to the Powers given to the Um- 
ce pire: Or, whether it was vtiated and rendered aid, 
© by the Arbitrators feining in it.“ 


Mr. Wedderburne argued it, for the Plaintiff : Mr. V al- 
lace, for the Defendant. And Mr. Wallace cited an Ano- 
nymous Cafe, out of 1 Bulſir. 184. Where Williams Jut- 
ticeſays, ** that ſuch an Umpirage would be bad.“ Not- 
withſtanding which, 


Tre Cover were unanimous. and clear, That this 
was the Umpirage of the Umpire only, He was at Liberty 
to take what Advice, or Opinion, or Aſſeſſors He pleaſed. 


The * Caſe which was cited at the Bar is certainly a Mi/= 
tale, an Error of the Reporter. No ſuch Thing could be 


ſaid, as is there e At leaſt, there could be no De- 
termination 


* 


— 
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mination founded upon it. It is a Diſtinction in Words, 
without any real Difference in Senſe and Meaning, 


. 
JupcmEenrt for the PLAINx TIF. 


Rex verſus Smith. 


Conviction of the Defendant for trading as a 

Hawker Pedlar and Peity Chapman, without having a 

Licence, having been removed by Certiorari into this Court, 
and now ſtanding in the Crown-Paper,- 


Mr. Harriſon, on Behalf of the Defendant, took this Ob- 
jection to it (among others,) viz. That the Evidence which 
the Juſtice had ſtated in his Con viction, was not ſufficient to 
ſupport his Adjudication ** that the Defendant BAD no 
Licence.“ The Charge was © That the Man had traded 
* as a Hawker Pedlar or Petty Chapman, in felling a Piece 
of Muſlin &c, without HAVING a Licence :** The Evi- 
dence ſtated by the Juſtice, in the Conviction, is only. That 
the Man refuſed to yRODUCE. any Licence.” Whereas 
the Trading wir Hour HAVING any Licence, and the re- 
fuſing to v R oDUCeE his Licence (in Caſe He really has One,) 
are quiteDISTINCT Offences; and are ſo conſidered by the 
Act of 9, 10 V. z. c. 27. which gives quite diſtin and 
different Penalties or them, wiz 127. for the former, and 51. 
for the latter. Refuſing to produce a Licence which a Man 
has, is, in its own Nature, a very different Thing from not 
having One to produce. And the Man's having covFESSEPD 
That He traded as a Hawker Pedlar and Petty Chapman,” 
is no Ground for convicting him“ for trading as ſuch awith- 
*© out a Licence ;” notwithitanding his Refuſal to produce it. 
And though the 8th Section of this AR (as well as the AR 
of 3, 4 Ann. c. 4. F. 4.) gives the ſame Forfeiture for not 
producing as for not having One ; yet that cannot alter the 
Nature of the Offence. 


Mr. Griffith Price argued on the other Side, in Support of 
the Conviction. It was founded, He ſaid, on 9, 10 , 3.c. 


27. F. 8. which authoriſes and ſtrictly requires the Juſtice of 
Peace, either upon Confeſſion of the Party offending, or due 


Proof of Witneſſes upon Oath, ** that the Perſon ſo brought. 
„before Him bad ſo traded us aforeſaid,” and that no ſuch 
Licence ſhall be r RO DV ED by tuch Offender before the ſaid 


Juſtice ,, by Warrant under his Hand and Seal, to cauſe the 


laid Sum of 121. to be forthwith levied by Diftreſs and Sale 
of the Offender's Goods c. | 


PART IV. Vo I. III. R The 


1476 5 Eafter Term 4 Geo. 3. B. R. 


The only two Facts requiſite to ground a Conviction upon, 
under this Clauſe, He ſaid, were, 1ſt, the Trading in the 
Manner deſcribed by the Act of Parliament; and 2dly. the 
Refuſing. or Declining to product à Licence, And Both theſe 
Facts are here charged. It is alledged in this Conviction, 
„that he was apprehended for trading as a Hawker Pedlar 
„and Petty Chapman without a Licence; and was charged 
upon Oath, before the Juſtice, with having ſold a Piece of 
„ Muſlin Cc, as a Hawker Pedlar and Petty Chapman: 
„Which Fact He confeſſed. That the Juſtice demanded 
„ his Authority for having done ſo; and required him to 
produce his Licence: Which He did not produce. Where- 
upon, the j uſtice convicted him in the Penalty of 12l. for 
having traded as aforeſaid without a Licence,” | 


This is all exactly agreeable to is Clauſe, (Sed. 8th.) 


There is indeed a Penalty of 5l. given by the Hh Clauſe, 
for ſuch a Trader's refuſing to produce his Licence to any 
Juſtice of the Peace, Mayor, Conſtable or other Officer of 
the Peace of any Town Corporate or Burrougb æuhrre He ſhall 
ſo trade, demanding it ex Officio: Which Penalty of 5. is 
given to the Poor of 'the Pariſh where the Demand ſhall be 
made, whereas the 12/. Penalty given by that ſame third 
Clauſe is Half to the Informer, and Half to the Poor of the 
Pariſh where the Offender ſhall be di/covered. But this is a 
Conviction upon a Charge proved by Oath, under a Power 
given to Juſtices of the County or Place (in general) where 
the Offence ſhall be committed, purſuant to another Clauſe of 
this Act, (SeQ. 8.) in the 127. Penalty for not having or (which 

is juſt the ſame Thing) not producing any Licence. 


Mr. Harriſon, in Reply, denied, that the Conviction does 
purſue the Act of Parliament: For He inſiſted, that not hav- 
ing any Licence, and not producing One, are quite different 
Things; and that the Conviction ought to have been“ for 
not producing One.” 1 | 


But Lord Mas FIELD ſaid He could ſee no Doubt of 
this Conviction's being a good One upon the Sth Clauſe. 


* Mr. V De- * Mr, Juitxe WI LMO r dcelared Himſelf to be clearly 
niſon was of the ſame Opinion. | | 
not inCourt, 


| Upon the Whole—{Notwithſtanding this and ſome other 
Objections that were taken and over-ruled,) 


Tux Cour affirmed the Conviction. 


N. B. 
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N. B. 


Upon comparing the 8th Section with the zd, it is 
clear, that the Sth. Section means the 12/7: Penalty to be 
for the ſame Offence, and to be the very ſame Penalty 
with the 127 given by the 3d. Section: And it ſeems to 
conſider not producing to be the ſame Offence and the 
ſame Thing as not having. 


Hodſon verſus Richardſon. 


Monday, 2$ 
May 1764. 


NYEVERAL Inſurance-Cauſes ſtanding upon the ſame Mr. Juſtice 
| Circumſtances, It was agreed“ that Al! ſhould be Dzx180N 
hound by the Verdid given in One” And a Verdict was abſcnts 


given in that One, for the Plaintiff. But the Defendant gave 


Notice of a Motion for a new Trial; which He afterwards 


obtained. | 


Sir Fletcher Norton moved, on Behalf of the Plaintiff in the 
other Cauſes, that the reſpective Defendants ſhould pay their 


Money to the Plaintiff purſuant to their Agreement; He 


having obtained a Verdid in the Cauſe already tried. 


But TE Court were clearly and unanimouſly of 


Opinion, that a Conſent “ to be bound by a Verdict in One 
of many Caufes upon the ſame Queſtion,” means s ycn a 
Verdict as the Court thinks ough! to STAND as a final Deter- 
mination of the Matter. | 


That in the preſent Caſe, a materia! Circumſtance was 
concealed ſrom the Inſurer, by the Iaſured; and therefore the 
whole Contract was void: And there ought to be a new 
Trial; And the Court had made a Rule for that Purpoſe. 


Nor RnINH taken by the MoTion. 


5 


— 


This Caſe is already publiſhed, in my SeTTLEMENT=Ca- 
SES in Quarto, Ne 168. P. 522. 


* 
8 


R 2 Triquet 


Rex venſus The Inhabitants of Openſhaw. monday, 28 
May 1764. 
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Saturday, 2 
May 1764. 


Triquet and Others, ver/us Bath. 
Peach and Another, ver/us Bath. 


AHR. Blackſtone, Mr. Thurlow, and Mr. Dunning, om 
Behalf of the Plaintiffs, ſhewed Cauſe why the Bilt 


of Middleſex in Each of theſe Cauſes ſhould not be ſet aſide, 


and the Bail-Bond be cancelled. | 


The Rule was made upon Afﬀrdavits ** of the Defendant's 


being a Domes TIC Servant of a Foreign Miniſter ; and 


having taken all the proper Steps to intitle him to the Pri- 
6“ vilege of ſuch Domeſtics.” 


The only Queſtion was, * Whether the Defendant (Chri o- 
« pher Bath) was really and truly and bond fide a Domeſtic 
„Servant of Count Haſlang, the Bavarian Miniſter” ; Or, 
«© Whether his Service was only colourable, and a mere Sham 
and Pretence calculated to protect him from the juſt De- 
% mands of his Creditors.” | 


On the Part of the Defendant, It was ſworn, ** that He 
« was regularly appointed by-Count Ha/lang, to be One of his 
* ENGLISH SECRETARIES, at 3ol. per Ann. for Board 
* and Lodging c;“ And He ſwore to aftual Attendance 
and actual Service, at ſeveral Times, at the Count's Houſe, 
and writing, copying and carrying ſeveral Letters and Me- 
morials: In ſhort, the Defendant's Affidavits were ſo 
framed, that every Thing was ſworn that in abſolute Strid- 
we could be required, to bring him within the Deſcription 
of a Domeſtic Servant to this Miniſter, - 


On the Part of the Plaintiffs, It appeared, That Bath was 

a Mercer in Dublin, about 7 or 8 Years ago; That He had 
afterwards been a Commiſſary of Stores abroad, and was now 
upon Half-pay as ſuch, at 15s. per Day; That He ſpeaks only 
Engliſh ; That He had newer eat nor lodged in the Count's 
Houle, nor received any Wages : (but as to the Wages, it 


appeared that there were not yet ſo much as Half a Year's 


Wages become due.) It was alſo ſworn, very generally, 
that whilſt he carried on Trade in Ireland, He bought 
Goods in England, and fold them in Ireland.” 


Mr. Blackflone obſerved that the AQ of Parliament of 7 
Ann. c. 12. was not any Alteration of the Law from what it 
5 | | Was 
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was before: For that Ambaſſadors and their Attendants 
were, by the general Law of Nations, intitled to the {ame 
Privilege. 


The 4th Clauſe (which gives the ſummary Proceeding 


againſt the Infractors of it,) was added, He ſaid, by the 


Lords, as an Amendment; and afterwards agreed to by 
the Commons. ; 

In the like Manner, ſummary Remedy was given againſt 
the Violators of the Law of Nations with Regard to ſafe 
Conduct, by an old A&R of 31 H. 6. c. 4, which gave the 
ſummary Power to the Chancellor, calling to Him any One 
Judge of either Bench. | 


And he mentioned Grotius, de Jure Belli et Pacis ; and 
Binker ſhoek, de foro Relegatorum, c. 15. de Comitibus Legatorum : 
From both which Writers He inferred, that the Excluſion 
of TRADE RS from this Privilege was agreeable to the Law 
of Nations; and that the Hanging up the Nomenclatura Co- 
mitum was alſo taken from that Law. 

He likewiſe cited ſeveral Caſes in his Court, to ſhew that 
the NATURE of the Service muſt be ſpecified, and that No 
One could have a Right to claim this Privilege, who was 


not expreſsly and circumſtantially ſhewn to be fairly, really 


and bond fide a Domeſtic Servant in the actual Service of the 
foreign Miniſter, and u] performing the Service to him, 
abithout Collufion ; and who is not a Trader of any Sort, or li- 
able to be deſcribed as ſuch. 


Under the former Head, He cited 


Widmore v. Alvarez, H. 4 G. 2. B. R. Sir FJ. S. 797. and 
Fitz-Gib. 200. S. C. Poitier v. Croza, Tr. 23 G. 2. B. R. Mar- 
tin v. Gurdon, [It was Holmes v Gurdon, M. 7 G. 2. B. L.] 
and Britwell v. Carolina. [It was Brettel v. Carolino, Tr, 

17, 18 C. 2. B. R. where both Points now in Queſtion were 
fully diſcuſſed and ſettled.] He alſo cited a Cale of a Gar- 
dener to a foreign Miniſter who had 0 Garden; and likewiſe 
the Caſe of the Reverend Mr. $h:rthoſe, who claimed the 
Privilege as Chaplain to the Morocco Ambaſſador, a Mahome- 
tan; and alſo a Caſe of John/ton v. Stewart, M. 1750. 24 C. 
2. B. R. S. P. with the Cale of Poitier v. Croza : 


Which Caſes prove that the NA uRE of the Service muſt 
be PARTICULARLY fhewn. 
Under the latter Head, He cited 


Diuodſꝛuorih v. Anderſon, Sir T. Raym. 375. and Sir T. Jones 
141. where Grice, who bought Goods in England and ſold 


them in Ireland, was holden to be a Bankrupt in England. 


Which 


— 
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Which Caſe He would have applied to a Fact here ſworn 
on the Part of the Plaintiffs, vis. That whilſt the De- 
«« fendant was a Trader in Ireland, he had bought Silk in 
« England, and ſold it in Ireland. [But it was not ſhewn 
by the Plaintiffs, when (in particular) they were bought and 
ſold ; or that the Goods bought here and ſold there were the 
ſame Goods: And the Defendant ſwore, in his Afﬀidavit, 
<< that he bad not traded fince the Year 1756.” ] | 


Lord MansFlELDp=—This Privilege of Foreign Mi- 
niſters and their Domeſtic Servants depends upon the Law 
of NaTions. The Act of Parliament of 7 Ann. c. 12. is 
declaratory of it. All that is new in this AQ, is the Clauſe* 
which gives a ſummary JuriſdiQion for the Puniſhment of the + 
Infractors of this Law. 


The Act of Parliament was made upon Occaſion of the 
Czar's Ambaſſador being arreſted. If proper Application 
had been immediately made for bis Diſcharge from the Ar- 
reſt, the Matter might and doubtleſs would have been ſet 
Tight. Inſtead of that, Bail was put in, before any Com- 
plaint was made. An Information was filed by the then At- 
torney General, againſt the Perſons who were thus concern- 
ed, as 1 e. f the Law of Nations : And they were found 
guilty ; but never brought up to Judgment. 


TE Cz AR took the Matter up, highly. No Puniſhment 
would have been thought, by Him, an adequate Reparation. 
SucH a Sentence as the Cour could have given, He 
might have thought a freſh Inſult. | 


Axor HER Expedient was fallen upon, and agreed to: 
This Aa of Parliament paſſed, as an Apology and Humilia- 
tion from the whole Nation. It was ſent to the Cz AR, finely 
illuminated ; by an Ambaſſador extraordinary, who made 
Excuſes in a ſolemn Oration. | 


A great deal, relative to this TranſaQion and Negociation 
appears in the Annals of that Time; and from a Correſpon- 
dence of the Secretary of State there printed, | 


Bur the Act was not occaſioned by any DovsT © Whe- 
« ther the Lau of Nations, particularly the Part relative to 
„ Public Miniſters, was not _ the Law of England ; 
* and the InfraQtion, criminal; Nor intended to vary, an 
Iota, from it. 


I remember, in a Caſe before Lord Talbot, of Buvot v. 


Barbut, F upon a Motion to diſcharge the Defendant, (who 
| | was 
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was in Execution for not performing a Decree,) ** becauſe he 
„Was Agent of Commerce, commiſſioned by the King of 
« Pruſſia, and received here as ſuch;” the Matter was very 
elaborately argued at the Bar; and a folemn deliberate Opi- 
nion given by the Court. Theſe Queſtions aroſe, and were 
diſcuſſed—** Whether a Miniſter could, by any Act or Acts, 
« <vave his Privilege” .—* Whether being a Trader was any 
„ Objection againſt allowing Privilege te a Miniſter, per- 
4 fonally.”—** Whether an Agent of Commerce, or even a 
«© Conſul, was intitled to the Privileges of a public Minifter.” 
« What was the Rule of Deciſion : The Act of Parliament; 
*« or, The Law of Nations.” Lo RD TALBOT declared a 
clear Opinion That the Law of Nations, in its full Extent, 
« was Part of tbe Law of England.” — That the Act of Par- 
© liament was declaratory ; and occaſioned by a particular 
© Incident.” —" That the Law of Nations was to be collected 
„ from the Pradice of different Nations, and the Authority 
« of Writers.” Accordingly, He argued and determined 
from ſuch Inſtances, and the Authority of Crotius, Barbey- 
rac, Binkerſhoeck, Wiquefort Sc.; there being no Engliſh 
Writer, of Eminence, upon the Subject. 


I was Counſel in this Caſe ; and have a full Note of it. 


I remember, too, Lord Hardwicke's declaring his Opinion 


to the ſame Effect; and denying, that Lord Chief Juſtice 
Holt ever had any Doubt as to the Law of Nations being 
Part of the Law of England, upon the Occaſion of the Arreſt 
of the Ruſſian Ambaſſador. N 5 


Mx. BirackxsTonwe's Principles are right: But as to the 
Face in the preſent Cafe, the Aﬀidavits on the Part of the 
Defendant have out-/xworn thoſe on the Part of the Plaintiffs, 
(And His Lordſhip, as well as Mr. Juſtice Milmot took Notice 
that the Perſon who drew the Affidavits on the Part of the 
Defendant, had very exactly purſued the Courfe of the Ca- 
ſes that had been determined upon Queſtions of this Kind; 
and had taken Care to meet and anſwer all Objections that 
might arife from them.) Lord Mansfield obſerved alſo, that 
the Defendant was employed in the Service of Monſieur 
Haſlang, before the Plaintiff took out his Writ, 


It was not to be expected, He ſaid, that every particular 
Ad of the Service ſhould be particularly ſpecified: It is 
enough, if an actual band fide Service be proved. And if 
ſuch a Service be ſufficiently proved by Affida vit, We muſt 
not, upon bare Suſpicion only, ſuppoſe it to have been merely 
colourable and colluſive. N 


As 


TTT 
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As to the latter Point, of his being a Trader — His 
having been ſo in IXELAND, (and even that ſeven Years 
ago too) will not bring him within the Exception of the 5th 
Clauſe of this AQ, which provides that no Merchant or 
other Trader whatſoever, wir HIN the Deſcription of any 
«© of the Statutes againſt Bankrupts, who hath or ſhall put 
„ himſelf into the 3 of any ſuch Ambaſſador or public 
Miniſter, ſhall have or take any Manner of Benefit by that 


_ Act.“ ; 


And there is no Colour for bringing this Caſe within that 
* Sir T of Dodſworth v. Anderſon* For here is no Connexion be- 
Ae .. En the Goods bought in England, and thoſe fold in Ire- | 
Sir T. Jones land. It does not appear that they were the ſame Goods: 
141. Neither is any Time ſpecified, abben they were bought, or 
when they were ſold. 188 | 


Per Cur.— Both Runes wh made abſolute ; but 
without Coſts, by reaſon of the ſuſpi- 
cious Circumſtances of this Caſe. | 


8 Cracraft verſus Gledowe. 

P ON Tueſday the 15th of laſt Month, Mr. Eyre, Re- 

corder of London, ſhewed Cauſe, on Behalf of the 
Sheriff of Middleſex, why an Attachment ſhould not iſſue. 
againſt him, for diſcharging out of his Cuſtody, the Defend- 
ant in this Cauſe, who had been taken upon a Capias Utla- 
gatum, on his Attorney's engaging under his Hand, * to ap- 
*« pear for the Defendant and reverſe the Outlawry ;” 
wiTHOUT taking Security by Bond in double the Sum for 
which Bail was required, purſuant to the Act of 4, 5 W. & 
M. c. 18. F. c. which direQs him to do ſo in a/! Caſes where 


ſpecial Bail is required by the Court. 


The Cauſe ſhewn by the Recorder and Mr. Wallace was, 
that the Sheriff neither did nor could know that it was a 
- Caſe where ſpecial Bail was required; nor had He any Rea- 
ſon to imagine it, as the Capias Utlagatum was not marked. 
for Bail And they produced an Affidavit of Mr. Benſon who 
ated as Under-Sheriff, ** That be had no ill Intention or 
„Thought of Colluſion; but had adted agreeably, to his 
% Duty, to the beſt of his Underſtanding and Judgment.” 


They urged the Act of 12G. 1. c. 29. to prevent frivo- 
© Jous and vexatious Arreſts ;” which, in its ad Section, di- 
res ©* That if the Debt exceeds the Sum of Ten Pounds, 


„there ſhall be an Aﬀidavit of it; and the Sum for which 
| « Ball 
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« Bail is to be taken, ſhall be marked upon the Procefs.“ 


So that, unleſs there be ſuch an Affidavit of the Debt and 


Marking of the Proceſs, it is not, as they inſiſted, a Caſe 
where ſpecial Bail is required by the Court. = 
But if it were a Caſe where ſpecial Bail 1s required by the 
Court, How is the Sheriff to know this, unleſs the Proceſs be 
marked? It is extremely eaſy to mark the Proceſs: And in 
the preſent Caſe, the Exigent is in Fact marked; but the 
Capias Utlagatum is not, Why did they mark the One, and 
not the Other ? It now appears too, that there was an Affi- 
davit filed before the Filacer. But the Sheriff was a ſtranger 
to all this: He received the Writ of Capias, unmarked. 
And it cannot be ſuppoſed that He was obliged to go and 
look after the Filacer, to procure Information. It may be 


faid, „that it would be no great Difficulty put upon the 


„Sheriff of Middleſex, to require this of him.” But the 
Caſe of all Sheriffs muſt be under the ſame Rule of Deter- 
mination : And this might as well have been the Caſe of a 
Sheriff of Cumberland or Weſtmoreland. And in this Caſe 
of a diſtant Sheriff, Is He to appoint an Agent for this Pur- 
poſe ? Or is He to truſt to the 5? And is the Defendant to 
lie a Week or ten Days in Gaol, till the Sheriff can receive 


Information from the Filacer ? 


Mr. Harvey, Mr. Morton, and Mr. Stowe, contra, urged 
on Behalf of the Plaintiff, that this is a Proceeding by Origi- 
nal, in an Action for Money lent ; and it appears that the 
Plaintiff was intitled to Bail upon the original Proceſs, the 
Cauſe of Action being expreſſed in the Writ; and that ſpe- 
cial Bail was required before the Statute of 4, 5 W. M. c. 18. 


. Proceſs of Outlawyry is not wwithin the Statute of 12 G. 
7. c. 29. to prevent frivolous and vexatious Arreſts: And 
ſo it was determined in a Caſe in Lord Hardavicke's Time, 
M. 10 G. 2. Fownes v. Allen, in this Court. A Capias Ut- 
lagatum is not like an Arreſt upon meſne Proceſs ; nor is the 
Bond required by 4, 5 V. & M. c. 18, like the alternative 
Bail upon meſne Proceſs, (viz. ** to pay he Money, or ſur- 
render the Principal ;”) But a Bond with One or more 


ſufficient Surety or Sureties, ©* for Appearance by Attorxey at 


„ the Return of the Writ, and to do and perform ſu ch 


© Things as ſhall be required by the Court.” 


As the Cauſe of Action was expreſſed in the Special Writ 
Original; and as there was an Afidavit of the Debt, and 
the Exigent marked ; it was certainly the Sheriff's Duty, to 


have made further Inquiry from the Filacer into the Quan- 


tum of the Debt, (if He was not already ſatisfied about it,) 
before He diſcharged the Defendant out of Cuſtody upon 
the mere Undertaking of his Attorney to appear for him 
„and reverſe the Qutlawry.” Therefore the Rule ought to 


be abſolute. 
If 


— — — — — 
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If the Sheriff can meet with the. Defendant, He may take 
him up again: But the Naintiff cannot ſue out a freſh Writ 
of Capias Utlagatum, againſt the Defendant, after has 
been taker on the former. | | 


Tur Cour were then clear, that this was not a 
Caſe within the 12 G. 1. c. 29, And 
| 
Mr. Juſtice Dz n1s own (who was then in Court, 
though now abſent,) thought the Point in Queſtion had been 
® Ie was fo ſettled. It had been determined, * He ſaid © that a De- 
determines ©* fendant cannot reverſe an Outlawry without giving ſuch 
after long Bail as the Law requires.” 
Litigation, OT | | 
| — It was then adjourned. 
2. in this : oa ; 
Court, be- This Matter being now mentioned again, 
_ | 
e ry Mr. Tuſtice VAr Es obſerved, that by the 13 Car. 2. 
J ang” V7 2.68. 2 | 4. No Sheriff can diſcharge = Perſon taken 
upon a Capias Utlagatum, without a Superſedeas firſt had: 
(The Words are without a /awful' Super ſedeas firſt had 
and received for the ſame.“) And by 5 E. 2. c. 27. F. 5. 
No Special Writ nor Proceſs, ſpecially expreſſing the Cauſe of 
Action, ſhall be iſſued, where the Cauſe of Action (in a fu- 
perior Court) ſhall not amount to rol. But here the Capias Ut- 
lagatum REC1TES à Special Original ſpecially expreſſing the 
Cauſe of Action. | | | 
Tur Covxr (Mr. Juſtice Deniſon being abſent) 
were very ſtrongly inclined to be of Opinion that the She- 
«* riff had aQed improperly ;” and told his Counſel, that 


the better Way would be, to put in Bail: And in Order to 
give Opportunity forit, They | . 


ENLARGED the RULE till Monday. 


And afterwards, 


The Sheriff undertook to pay the Debt and Coſts, 


— 


n * 8 


- Rex verſus The Inhabitants of Leeds. 
Saturday, 2 | | 


Je 2794 Thie Case is altea publiſhed, in my Quarto Edition of 
SETTLEMENT-CASES, Ne. 169. P. 524. 
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Rex verſus Latham et al. Six of the In-Burgeſſes 
of Wigan. 


TTPON ſhewing Cauſe why Informations in Nature of 
| Warrants ſhould not be granted againſt theſe Six, 
whoſe Right depended upon that of thirteen other Perſons 
(who had voted in the Election of them into their Offices ;) 
to ſhew by what Right they claimed the Franchiſe of In- 
Burgeſſes of this Corporation; It appeared to be incumbent 
upon the Proſecutors to invalidate the Right of Three out of 
the 13, in order to turn the Scale of the Election. They 
had voted as being Reſident In-Burgeſſes : But Two of the 
13 were objected to by the Proſecutors Affidavits, as being 
Aldermen, and thereby diſqualified to vote as In-Burgeſles ; 
Five, as having been legally disfranchiſed, and never legally 
reſtored ; and Six, as not being actually and bond fide reſi- 
dent in Wigan at the Time of the Election. So that it was 
pretended, that even all the Thirteen were illegal Votes: 
However, it was agreed, that the Election would not hold 
* g00d, if only Three of theſe thirteen Votes could be proved 
* bad Ones.” It was therefore inſiſted, on the Part of the 
Proſecutors, that the Election was Sad. 


But beſides this, there was another general Objection to 
the Validity of the Election; namely, that the Court, at 
which the Election was made, was improperly holden ; and 
therefore all that was done at it, was totally void and an ab- 
ſolute Nuliity. For the Profecutors alledged and ſwore (to 
the beſt of their Information and Belief,) that it was eſſen- 
tially neceſſary to the Competency of the Corporate Court, 
that at leaſt ONE of he 3 LIS ſhould be preſent at 
it:“ Whereas there was No Bailiff preſent (as was very 
poſitively ſworn) at the Original Court which was adjourned 
to the ſubſequent Day ; upon which ſubſequent Day of Ad- 
journment the Defendants were elected, at the adjourned 
Court. Conſequently, the adjourned Court was (as the Pro- 
fecutors alledged) an incompetent One, and juſt the ſame as 
no Court at all; and every Thing tranſacted at it muſt be 
rugatory, inefſeAual and void. | | 


They alſo infiſted (and their Opponents agreed) That it 
was neceſſary for the In-Burgeſſes who voted, to be re/ident 
in Wigan at the Time of their Voting: And the only Diſ- 
pute was, © Whether Six of thoſe who voted for theſe Six 

* Defendants were actually and fairly ſo in Fact, or only 
* colourably and fallacioufly ſo.” | 
| The 
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The Affidavits being very long; and the ſeveral Queſti- 
ons that aroſe being much litigated at the Bar, the Court 


took Time to conſider. 
: CUR. ADVIS. 


Lord Mans FIELD now declared their Opinion; and 
faid that Mr. Juſtice Deniſon (who was now abſent) had alſo 
been conſulted by them: And they were all of Opinion, 
© that the Rules ſhould be made abſolute, in order to try 


the Rights in Diſpute.” 


The firſt Queſtion, © Whether the Preſence of a Bailiff 
© be or be not efſentially neceſſary to the holding of a Court,” 
is general, and goes direfly to the Validity of the Election of 
the Defendants: And the Affirmation of this on one Side, 
and the Denial of it on the Other are Both ſworn exactly in 
the ſame Manner; Both Sides ſwear to their Apprehenſion 
and Belief. The Bailiffs are not indeed named in the Stile of 
the Court : But yet they may, by the Conſtitution of the 
Borough, be an eſſential Part of the Court. Therefore, as 
it does not appear, whether the Court at which the De- 
* fendants were elected was a competent one or not,” an 
Information muſt go, upon his Ground alone; unleſs there 
has been ſuch an Acquieſcence as ought to prevent it. 


2dly. Though an Acquieſcence for a great Length of Time 
May be a ſufficient Reaſon why the Court ſhould not inter- 
pole, quieta movere; yet here is no Length of Time: *Tis 
only 3 or 4 Years. No certain Rule is fixed for the particu- 
lar and exact Length of Time that ſhall be confidered as an 
Acquieſcence : And perhaps it 1s better, that none ſhould 

be abſolutely fixed; for, Circumſtances may very much vary 
the Cale, in this Reſpect. 


- \ 1 
3dly. As to the Reſidence too of the EleQing In-Burgeſſes, 
— The Facts are diſputed, and therefore muſt be tried. 


„V. poſt. | 4thly. The disfranchiſed In-Burgeſſes have been reffored 


p. 1641. Gy the Mayor alone, upon a Mandamus - * Bur it is alledged, 
Rex v. That He alone had no Right to reſtore them, and that He 
Holmes, id jt conirary to the Conſent and Opinion of the Body.” 


— 41 Therefore their Right appears to be doubtful. 3 


7 Feb. 1765. - 
B. R. 5 hly. The two that haye been choſen Aldermen are faid 


to have refuſed Accepting that Office : And their Rights are 
ſaid to have been twice tried already, and ſettled by two 
Verdicts; and therefore ought not to be now thus diſput- 
ed and liiigated over again. | 


6thly. 
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Gthly. It is urged, That the Right of Perſons elected ought 
not to be ſent down to Trial, upon a Suppoſition of a Defi- 
ciency of Right in their Eledtors UNTIL the Right of tuch 
Electors has been firft tried and diſallowed : And it has been 
queſtioned and debated, ** how tar the Right of an Elector 
„Who is in Office and holds a Franchiſe de Fado, can be 
attacked upon an Information granted and tried againſt a 
„ Perſon elected by him 3? or whether his Right muſt 
* then and upon that Occaſion be talen for granted, as he 
was a Corporator de Fadto when he gave his Vote.“ 


But, as We are of Opinion that theſe Rules maſt be 
made abſolute on the fir? Point,” which is a general, and 
if true, a fatal Objection to the Validity of the EleQion ; 
The Information will be © for us uryING the Office upon 
the Crown -” And the CROWN may take what Iſſues they 
think proper, io ſhew ſuch Uſurpation, There is no Inſtance 
of precluding the Crown from inſiſting upon any Objections 
that they jd 

ſhew the Defendant to have uſurped the Franchiſe. 


Therefore We neither need to give, nor ſhould give any 


Opinion upon the other Points: Nor does the Line ſeem to 


be fully and clearly drawn and fixed, where the Rights of 
„the EL.ECToORSs can be gone into at all, or how far they 
can be gone into, on the Trial of the Right of the 
«CC ELECTED.” | 1 . 


Ru LESs made ABS OL Ur E for Informations, 


5 
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Tueſday,26 Swift, ex dimiſſ. Neale et Us. verſus Roberts. 


June 2764, 


N Ejectment for a Houſe, c. in Well-Chſe Square in 
A Middleſex, coming on to be tried before Lord Man/ſ- 
field, at the Sittings after laſt Term; the following Caſe 
was ſpecially ſtated, and referved for the Opinion of the 
Court. | | 


Richard Gilbert and Frances Sophia Gilbert, (now Neale) 
were upon the 2oth of January 1754, ſeized as Foint-tenants 
in Fee, of the Premiſſes in Queſtion. Richard Gilbert, on the 
2oth of Famuary 1754, made bis Will duly executed; and 
thereby deviſed, in theſe Words“ [mprimis, I give and 
„ bequeath all my Part, Right, Title and Intereſt which I have 
in an Eflate JOINTLY WITH MY SISTER FRANCES 
<< SoPpHia GILBERT, fituate and lying in Hell-cloſe Square 
« c. to my beloved Wife Jane Gilbert.” 


By Indentures of Leaſe and Releaſe dated on the gth and 
roth of October 1754, They made ParTiTION : And the 
Meſſua ges in Queſtion were conveyed to the ſaid RichARD 


in Fee. 


Ricnand. died in Auguft 1757, without Iſſue : leaving 
the Leſſor of the Plaintiff his Sitter and Heir; who claimed 
as Heir at Law to him. The Defendant claimed under his 


Will. 
The Queſtion was, Whether the Plaintiff, under the 


« Circumſtances of this Caſe, is intitled to recover the Pre- 
* miſſes in Queſtion in this Ejectment.“ | 


It was argued, for the firſt Time, on Tueſday the 22d of 


May laft, by Mr. 4/bur/t for the Plaintiff, and Mr, Serjeant 
| | Heavitt 
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Henwitt for the Defendant : And the two Queſtions propoſed 
by Mr. 4/hurfl, and diſputed between them, were 


iſt. Whether the Deviſe made to the Defendant by Richard 
Gilbert who at the Time af making the Deviſe was a Jol ver- 
TENANT, though he AF TERNWARDSd ade Pa RTITIW N, 
and had the Premiſſes for his Purparty; was a good Deviſe, 
ab flracted from the Conſideration of the ſubſequent Partition. 


| 2d. Whether the s us E QUENnT Partition could make 
the preceding Deviſe goed. | | 


Mr. Aſhur/t argued— 


Firſt—That a JoInT-TENANT can not demi ſe, (though 


a Coparcener may:) For the Right of Survivor ſbip takes 


Place of a Joint-tenant's Deviſe. This is ſettled eſtabliſhed 
LAW. - © = 


For this, He relied on Littleton, Sect. 285. and Co. Litt- 
185. a. b. Both expreſs in Point. 


Secondly—The Deed of Partition, made ſubſequent to the. 


Time of making the Deviſe, can not effectuate and make 
good a prior Deviſe, which was a had One when made. 


For, upon the Statute-of Wills, a Will muſt be good at 
the Time when it was made: It can not be made good by any 
ſubſequent Event. | 


By the Statute of 34, 35 H. 8. c. 5. F. 4. (which is expla- 
natory of the former Act of 32 H. 8. c. 1. F. 1.) Perſons ha- 
ving a ole Eſtate in Fee-Simple. or ſeiſed in Fee- Simple in 
Co- parcenary or in Common, have Power to deviſe as much as 
in them of Right is, at their Pleaſure. But as the Power 
is only given to Perfons ſole- ſeiſed, or ſeiſed in Co- parcenary 
or in Common, it is clear, that Joi r- tenants are Ex CLU- 
„ DED: and Jint-tenancy is a per ſonal Diſqualification, 


Upon theſe Statutes, it is alſo clear, that no future 
« Event can ſupply a Defe@ of Qualification which was 
„wanting at the Time of making the Will:“ As an Infant 


Teſtator's coming to full Age, or a Feme-Covert Teſtatrix 


becoming ſole, or an inſane Perſon's recovering Sanity of 
Mind. In all ſuch Caſes, the Will is void, unleſs it be e- 
publifbedafter the Perſon becomes capable of deviſing, 


1 Sialerf. 
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1 Siderf. 162. Herbert v. Torball, was ſo determined, up- 
on a Will made by an Infant. 


To make a Will good, the Seiſin which the Teſtator had 
at the Time of making, muſt continue : Otherwiſe, there 
muſt be a Re- publication. | 


3 Co. 25. Butler and Baker's Caſe. 


Difter v. Difter, 3 Lev. 108. where the Teſtator made a 
Bargain and Sale, in order to make a Tenant to the Preci- 
pe; and ſuffered a Recovery to his own Uſe. | 


Abby v. Laver, Goldeſberough 93 : where a renewed Leaſe 
did not pals, (the former being ſurrendered, ) 


Yetverton v. Telwerton, Cro. Eliz, 401. A Man can not grant 
or charge what He hath not. | 


Bunter v. Coke, 1 Salk. 237. After-purchaſed Lands ſhall 
not paſs by a prior Deviſe. 3 


So, in the preſent Caſe, there ought to have been a Re- 
publication: For, at the Time of making this Will, the Joint 
tenant had not the Eſtate, in the Mode that was neceſſary to 


qualify him to deviſe it. 


In pleading, it is incumbent to alledge, That at the 
«© Time of making the Deviſe, the Deviſor was ſeiſed in his 


«© Demeſne as of Fee.” But if it had been ſo alledged here, 


the adverſe Party might have alledged a Toint-Seiture, and 
traverſed the Sole-Seiſure. | | 


He added further, That ſuppoſing this Deviſe to have 


-been good 1n its original Creation, yet the ſubſequent Parti- 


tion (which was made by Deed of Leaſe and Releaſe) would 
amount to a REvocarTtion of it. 2 


Add He endeavoured to ſhew this, by citing 1 Ro. Abr. 
614. Title Dewiſe, Letter O. (which does not prove it,) and 
the Caſe of Le Strange v. Sir Richard Temple, 1 Keb. 357. and 
1 Siderf. 9o. and a Caſe in Shower's P. C. | | 


| But as to this Point, He was over-ruled immediately by 
Lord MansFiELD and Mr. Juſtice WiLmMoT, who both 
agreed, that it had been determined“ That a Partition by 
«© Deed, between Tenants in Common, did not * to a 
| | „ Revo- 
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* Revocation :” And they particularized two Caſes in Point, 
piz. Luther v. Kidby, 3 Peere Williams 169, 170. gth April 
- 129 9, 170. gth Ari 
1730, (mentioned there in a Note.) and Ri/ley v. Lady Bal- 
tinglaſs, Sir T. Raymond 240. Each of theſe two Caſes being 
the unanimous Opinion of our Judges. And Lord Mansfield 
added an Obſervation, © That cenſtructive Revocations, 
** contrary to the Intention of the Teſtator, ought not to be 
% indulged'; and that ſome over-/trained Reſolutions of that 
Sort had brought a Scandal upon the Law.” 


Mr. Serjeant Hewitt, for the Defendant. 


As to the /aft Point, he thought it needleſs to ſay any 
Thing at all about it; as the two Caſes laſt abovementioned 
were a full Proof, That a Partition between Tenants 12 


Common was no Revocation of a prior Will”; And there 


was no Difference (in this Reſpect) between Tenants in Com- 
mon and Joint-Tenants. 


As to the iſt. Point 4 Joint-tenant has ſuch an Eſtate as 
He may 4evije, under theſe two Statutes concerning Wills. 


He cannot indeed deviſe, ſo as to defeat the Survivor, ſo 
long as Survivorſhip continues But if the Survivorſhip be 
put out of the Caſe, then there is Nothing to hinder him 
from deviſing, 7 1 


Now a Partition diſcharges, deſtroys and extinguiſhes this 
Incident of Incumbrance of Særvivorſbip. If One Joint-tenanc 
releaſes to the Other, (as he may do, ) this extingai/hes his Eſtate, 


All this is con ſiſtent with Littleton F. 288. and Co. Litt. 1 86. 


And Perkins (Section 500) is expreſs, that © if a Joint-te- 
c nant makes his Will and ſurvives, the Will ſhall ſtand good.“ 


24. Point. ArTer Partition, the Joint-tenant is in of the 
old Eſtate : The Partition operates only as an Extingui/oment . 
of the other Moiety. 


And as to the Expreſſion in 34 and 35 H. 8. of © having a 
« ole Eſlate“; He was ſole ſeiſed of his own Part and had 

Power to diſpoſe of it: He might alienate it, demiſe it, forfeit 

it, Why then might He not dewiſe it? | 


Mr. //purft, in his Reply, did not inſſi upon the Parti- 
tion's amounting to a Revocation of the Will: (Though Lord 
Mansfield told him, He was at Liberty to do it, if He was 
not jatisfed about it.) | 


As to the Reſt, He ſaid that Joint-tenancy is a perſenai 
Diſability to deviſe the Land ; as Infancy, Inſanity, or Cover- 
Pak r IV. Vor. III. „ | ture 
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ture are, to do ſo; And it is tacitiy excluded by the Statute, 
by not being therein expreſſed, as Coparcenary and Tenancy 
in Common are. 


It is no Argument to prove his Power of deviſing it, to ſay 
te that He might have given it or aliened it in his Life-time :? 
For, that would have defeated the Sarvivorfoip ; but this 
does nor. 


As to the Paſſage in Perkins, $. 500. It may be laid out of 
the Caſe : For, his Aſſertion is not ſupported by the Authort- 
ties He cites. [Mr. 4/ur/t ſaid He had looked into the Books 

* Perhaps Teferred to by Perkins ; and could find no ſuch Thing“ in 
He looked them.) | | 
into Fitz- | — 

Herbert's Natura Brevium, inſtead of the old Natura Brevium. 


2d. Point. ArTER Partition, the Mode of the Deviſor's 
having the Eflate is aliered; and the Will muſt be publiſhed 
anew. 
f Ulterizs Concilium. 


This Cauſe now ſtood in the Paper for a ſecond Argy- 
ment. Mr. Morton was for the Leſſors of the Plaintiff; and 
Mr. Eliab Harvey, for the Defendant. 


Tas Court put it upon Mx. Hazver, to ſhew how 
He could get clear of the Svatuie of the 34 and 35 H. 8. 


0 Mr. Harvey endeavoured to do it, by urging that the 
| Teſtator being ſole- ſeiſed at the TIME aoben the Deviſe op E- 
RATED, that is to ſay, (at the Time of his Death, ) it is 
good Deviſe under the Statute of H. 8. 


1 And this, He ſaid, depended upon the Qzality of the Eftate, 

" and not upon the perſenal Ability of the Jeſtator. Where it 

depends upon the perſonal Ability of the Teftator, it is not in- 

_ deed ſufficient that the Diſability be removed before the 'I'ime 

of the Operation of the Will: It is neceſſary that the Teſta- 

tor ſhould have been free from all Diſability at the Time of 

making it. But where it depends upon the Quality of the Eftate, 

i it then turns upon the Time of the Will's operating. And in 

i the preſent Cafe, which is of this latter Kind, the Teſtator 
| was /ole ſeiſed at the Time of the OrEraT1oON of his Will. 


| Before the making of theſe Statutes of Wills (in 32 and 34 
4 H. 8.) None could deviſe their Inheritance, by the general 
A Laws of the Land: But in moſt Cities and Burroughs, the 
h | Kight of doing it /ub/i?ed; and many Queſtions were agitated 
1 concerning ſuch Deviſes ; and many Rules were laid down, 
4 | and many Principles eftabliſhed about them, One of thoſe 
0 7 | | eſtabliſhed 
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eſtabliſhed Principles was That a Joint · tenant could nor 
« deviſe;“ or (in other words) That a Perſon muſt be 
« Hole: ſeiſed, in order to qualify and enable him to deviſe 
% Lands.” And the Intent of theſe Statutes was to make the 
general Law of the Land conform to theſe local Cuſtoms. 


Upon the former of theſe two Statutes, (viz. the 32d. of 
H. 8.) it was left doubtful, Whether a Joint-tenant could 
« deviſe by Virtue of that Act, or not ;” the Power being 
given to“ Every Perſon having any Manors, Lands or Tene- 
ments holden in Socage”: And the Act of 34 and 35 H. 8. 
was made to explain this Doubt ; and gives the Power of 
deviſing ** to Perſons having a soLE Eſtate in Fee-Simple, 
„or ſeiſed in Fee-Simple in Caparcenary, or in Common. 80 
that it is now eſtabliſhed by this latter Act, which adopts the 
known Principles of the Common Law, That a Joint- 
* tenant can zot deviſe.” And this is a Remedial Law, and 
therefore to be favoured; in order to promote the Remedy, 
and effectuate the Intentions of Teſtators. roy 


The Reaſon why a Joint-tenant cannot deviſe, is, That the 
Right of Survivorſhip takes Place in his Companion imme- 
diately upon the Deviſor's Death ; And the ſurviving Com- 
panion is Paramount the Title of the Deviſce, who can only 
claim under the Deviſor; whereas the Survivor claims in his 
own Right, under the firſ: Feoffer. So is Littleton F. 287. and 
Co. Lit, 185. b. in his Comment thereupon. And this Pa- 
ramount Right having inſtantly prevailed, upon the Teſtator's 
Death, there remains 20 Eſtate of Inheritance for the Deviſe 
to operate upon. 


Bur, if between the Time of making the Deviſe and the 
Time of its operating, the Jointure be ſevered, and the Eftats 
con/olidated, then the Deviſe will be good : For there now 
remains zo Paramount Right, to prevail over it. 


Tuis Doctrine is quite agreeable to Littleton's Opinion juſt 
cited: And it is alſo the Opinion of Per4zns ; who in his 5ooth 
Section, Title Devi/es, ſays That a Deviſe by a Joint-te- 
<* nant, of Land deviſable which he holds in Fee oz the Day 
&« of his Death jointly with a Stranger, is not good; and the 
Law is the ſame with regard to ſe in Jointure c.: 
«© BurT if ſuch Devijor sURVIVES all bis joint Companions, 
c then s Deviſe is Goo; as it is well ſhewn by my 
„Lord Littleton in his 3d. Book, in the Chapter of ſoint- 
« tenants Folio 58, and alſo in Natura Breviam, with the 
« Additions upon the Writ of £x gravi Querela &c ; where 
« there are ſeveral good Caſes concerning Deviſes put and 
„ ſhewn Cc.“ Perkins is clearly of Opinion himſelf, and 
He deduces it alſo from Litileton, That if a Joint-tenanc | 
| 8 2 make; 
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ee Will, and afterwards farvives his Companions 
then ſuch Devile is good.” | 


Tuus it flood at Common Law, antecedent to the Statute. 
And the Statute adopts and proceeds upon the Reaſoning of 
the Common Law ; and meant to make the Law throughout 
he Kingdom conformable to it in every Reſpect: It does not 
del ee Power of {Nut "hy . 5 Ty only 
partially, and not generally; but, on the contrary, eſtabliſhes 
the ite Power, generally and all over the Kingdom. 


Upon this Principle, the EsTaTzs muſt be conſidered, a; 
they ſtood at the Time of the Operation of the Will, And for 
that Reafon, no Livery is neceſſary, nor Attornment. (V. 3 
8 277. Egerton's Argument of Butler and Baker's 
Oo OF pe 


A Tenant in Tail, with Remainder in Fee in Contingency, 
may deviſe; And if he leaves no Ifſue at his Death, his De- 
viſe ſhall be good. | . 


The Caſe of /ap/ed Deviſes, (where a Deviſee in Fee dies 
in the Life of the Deviſor,) tends to prove this Point: But 
a much ftronger Inflance is the Caſe of a Man's deviſing e 
his own Wife; which can only be ſupported upon this Foot 
of conlidering the Eſtate as it ſtuod at the Time of the Will's 
egerating. So if 'a Devile be“ to the Heir of 4; and A. 
dies in the Life-time of the Teſtator; 4's Heir ſhall take. 


Tut preſent Caſe turns upon the Quality of the Eſtate: 
And therefore the Deviſe is good, without Re-publication or 
any other Act done; as the Teſtator was ele- ſeiſed at the 
Tine of the Operation of the Will. 


Indeed where it depends upon the perſonal Ability or Dic 

i | Ability) of the Teſtator, ſome other Act mult be done, after 

| the Diſability is removed: Asif a Will be made by a Feme- 

| 5 Coverte, an Infant or a mad Perſon, it muſt be re · publiſned 
after the Difability is removed. | 


But where it depends upon the Quality of the Eflate, the 
Eſtate is &/encumbered by the Removal of the diſabling Cir- 


8 cumſtance: And it is enough if it be clear of any Incum- 
2 | brance at the Time when the Will operates. Here, the De- 
| viſor was in to the ſame Uſes after the Partition, as He was 
1 before; His Intention remained the ſame as it was before; 
. and the eſtabliſhing the Deviſe he has thus made, will not 
| claſh with any. Rule of Law. 

. Mr. Morton, for the Leſſor of the Plaintiff. 
1 
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As to Perlin.— His Words do not import even his own 
Opinion to be, That the very identical Will made by the 
« ſurviving Joint-tenant fare the Death of his Companion 
* would be good after it: He only means, that if a Joint- 
« tenant ſurvives all his Companions, He may then make n 
% Deviſe of the Land before holden in Jointure ; which he 
«© could not do before.” Nor can any ſuch Opinion as is 
aſcribed to him by Mr. Harvey, be inferred from the Books 
cited by Mr. Perkins. 


As to Deviſes by Tenants in Taii—lIf a Man has an Eſlate 
Tail, and deflroys that Quality, and acquires a Fee, ſuch ac- 
quired Fee will not paſs by a prior Will, without Republica- 
tion. In the particular Cafe put by Mr. Harvey, of a Tenant 
in Tail, with Remainder in Fee to Himſelf and his Heirs, the 
Eſtate would paſs by the very Words of the Statute 'of Wills ; 
becauſe the Deviſor then had a Fee in the Remainder ; And 
the Words of the Statute are—"* Having a ſole Eſtate in Fee- 
© Simple Ec, in Poſſeſſion, Reverſion or Remainger.” But 
ſuch deviſable Eſtate muſt be either a /o/e Eſtate in Fee-Sim- 
ple, or a Fee-Simple in Coparcenary or in Common. Whereas, 
at the Time of Mr. Gilbert's making this Deviſe, He had nat 
ſuch an Eſtate as the Statute intends: For He then held in 
mom with his Siſter ; and the expreſs Bequeſt in his 

ill is“ What He had jointly with his Siſter.” 


Su ppoſe Mr. Gilbert to have /urvived bis Sifter, would the 
NA pole have paſſed by the preſent Will? Certainly not. And 
if ſo, how can his own Share pals by it? 


The general Doctrine advanced by Mr. Harvey came in 
Queſtion in the Caſe of Butler v. Baker, reported in 3 Cro. 25. 
and Popham 87. And Popham and Ander/on, the two Chief 
Juſtices, and All the other Juſtices and Barons, held (contrary 
to Periam, Clench, Clark, Walmeſley, and Fennor) © That 
« They were to conſider what Eſtate the Deviſor had in the 
« Land at the Time of his Deviſe MADE, WITHOUT Re- 
„ pard to that which might happen by Matter ex poſt Fact 
* upon the Deed of Another: And t the Time when that 
„Will was made, the Deviſor had no other Eſtate - in the 
% Manor of Hinton than jaintly with his Wife; And i, /o, 
4% jt follows that the Manor of Hinton was then out of the 
Letter and Intent of the Law ; For, He was not then fole 
* ſeized thereof, nor ſeiſed in Coparcenary nor in Common; 
« And, by the Words, He mould be ſole ſeiſed in Fee-Sim- 
1 ple, or ſeiſed in Fee - Simple in Coparcenary or in Com- 
e mon.” {See particularly Popham 87. and 3 Co. Rep. 30, 
b. 31.) 1 bg ; 

Has THz 
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Tur Covkr, conſiſting of Lord Mangfield, Mr. Juſtice 
Wilmot, and Mr. Juſtice Yates, (for Mr. Juſtice Deniſon was 
abſent) were clearly and unanimouſly of Opinion, That a 
Will made by a Jo1NT-TENANT during the Cominuance of the 
Jointure, is not a good Will (even as to his Share of the 
Eſtate,) under the Statutes of Wills in 32 and 34 H. 8. not- 
withſtanding a /ub/eguent Severance of the Jointure by a Par- 
tition made after the Time of mating the Will, and Zefore his 
Death; unL e585 there be a Republication of it, after the Par- 
tition : And they obſerved, that the Deviſor has expreſsly 
deſcribed this Bequeſt as a Right which He had in the 
«« Eſtate jointly with his Si fler. | | | 


They All thought that this would have been a pretty plain 
Caſe, if it had ſtood merely on the Statute of 32 H. 8. which 


enacts . That every Perſon having any Manors, Lands or Te- 


« nements holden in Socage &c, ſhall have Power to give and 
« deviſe c And conſequently there was no Neceſſity of 
the latter Act of 34 and 35 H. 8. to explain the former, But 
this latter explanatory Act clears the Matter of a// Doubt. It 
profeſſes to be made on Purps/e to remove all Doubts about 


the Expoſition of it, and to declare and explain its Meaning: 
Part of which Declaration and Explanation is this,“ that all 
and fingular Perſon and Perſons hAvix a ſle Eſtate or 


*© Intereſt in Fee-Simple, or ſeiſed in Fee-Simple in Copar- 
* cenary, or in Common in Fee-Simple Oc, &c, ſhall have 
% Power to deviſe c.“ It is very clear, upon this Statute, 
that the Deviſor muſt HAVE the Eſtate at the Time of Max- 
inc his Will: He cannot deviſe what he Had not in him at 
the Time of deviſing. Logp MansFIELD ſaid, that by the 
Feudal Law there could be no Devile of Land, as conflituting 


an Heir But a Deviſe of Land was conſidered as a Limita- 


tion of the Deviſor's Eſtate by a revocable Act; and upon the 
Cuſtom, and independently of the Statute, a Man could not 
limit an Eſtate which He had not. And Mr. Juſtice Yates 
obſerved, that the Manner of pleading a Deviſe of Lands 
ſhewed that the Deviſor muſt be ſeiſed of them at the Time 
of making the Deviſe: For the Form of ſuch Pleading is, 
That the Teſtator was ſeiſed Ic; and being /o ſeiſed, made 
* his Will, and thereby deviſed ſo and fo.” | 


The Queſtion therefore is, Whether Richard Gilbert had 
* a dewifable Eſtate in theſe Premiſſes at the Time when He 
* MADE his Will.” 


And They were unanimous, ** that He had at: For it was 
only a Joint-Eſiate; which is not deviſable. They All were 
clear, ** that a Joint-tenant cannot make a Will of what He 
** holds in Jointure,” And Lord Mansfield held, “that ſuch 

| RE „ « Will 
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* a Will would be void, both at Common Law and upon the 
« Statute.” If it could operate at all, He ſaid, it muſt ope- 
rate as a Severance of the Jointure : For it could not operate 
otherwiſe. But it cannot operate in ht Manner; becaule a 
Severance of Jointure cannot be effected by that Method. A 
Feoffment to Uſes (which the Statute means when it ſpeaks of 
an AR executed in the Perſon's Life-time,) would have ſe- 
vered the Jointure; But a Vill cannot have that Effect. 
Where it took Place by particular Cuſtoms, it was in the Na- 
ture of a revocable Appointment or Limitation of the Land 
* cauſa Mertis ; and not like the Roman Teſtament, as a Con- 
Hitution of the Heir, Therefore, before the Statute, a Man, 
by Cuſtom, could only deviſe Lands which He was ther ſeiſed 
of. Ms. JusTiceE WII Mor ſaid, that the Time of MAKING 
the Will was the material Time, in this Caſe, as well with 
Regard to the Quality of the Eſtate, as to the perſona] Abi- 
lity of the Teſtator: For by the expreſs Words ef the Statute 
of 34 and 35 H. 8. He muſt Have the Eftate, in order to be 
capable of deviſing it: And the Word“ Having is a Reaſon 


why an after-purchaſed Eftate ſhould not paſs. Now this 


Man, who only held in Jointure at the Time when He made 
his Will, had not a deviſable Eſtate, when he made the Deviſe: 
Which it was neceſſary that He ſhould have had, at the Tim 
of deviſing, in order to make the Deviſe good. 


As to the Paſſage cited from Pexx 1Ns 96. b. Title Devi/es, 


Section 500. (which ſee at large, ante, p. 1493.) They 


were extremely well ſatisfied, that it could not be true, in 


the Senſe in which Mr. Harvey would have it underſtood; 
namely, * that if a Joint-tenant, who holds deviſable Land 
1 jointly with other Perſons, makes a Deviſe of ſuch Land, 
« and afterwards happens to ſurvive all his joint Companions, 
then ſuch before-made Deviſe ſhall hereby BECOME a good 
„% One, (though it was confeſſedly a bad One &4efore this 
Event, ) without being renewed or republiſhed, or any other 
* confirmatory AR.” The Books He cites do not warrant 
any ſuch Concluſion : Nor is there any Foundation for ſup- 
porting ſuch a Propoſition. And (as Lord Mansfield ob- 
ſerved) it would be abſurd, upon the Face of it, to ſuppoſe 
that ſuch a Deviſe could be good for the Mole of the Eſtate. 
And both His Lordſhip and Mr. Juſtice #i/mot remarked, 
that what Perkins ſays, relates to Cuſtomary Deviſes only, and 
not to Deviſes under the Statute: So that it has ſtill the leſs 
Weight upon the preſent Occaſion. ; a 


IN. B. It ſeems to Me, that Perbius meant no more than 


this; That a Joint-tenant, who continues till the Day of 


His Deathto hold jointly with One or more other Perſon or 
Perſons, can zot deviſe : But if he ſurvives All his Com- 
panions, He then and thereby becomes CAPABLE of de- 
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viſing. And I apprebend, that He only cites Littleton and 
old Natura Brevium, in order to prove That a Deviſe 
« by a Foint-tenant is void; and that He conſiders the 
latter Part of his Aſſertion as a plain Conſequence of the 
former, and obviouſly clear without any Proof.] 

Per Car?. 


: Let the Poſtea be delivered to the PLAINTIFF, 


Francis verſus Wyatt. 


FHs was an Action in Replewin, upon a Diſtreſs for 
Rene.  * 


The Replevin was brought by Mr. Francis, the Owner of 
a Chariot which ſtood in a Coach-Houſe belonging to and Part 
of Mat. Wilkinſon's LivERy STABLES; which Chariot Mr. 
Wyatt, the Landlord of the Premiſſes had diſtrained, for 
Rent due to him from Wiltinſon: And Wyatt avowed the 
Taking it as a Di/rs/s for Rent. To this Avowry, Mr. Francis 
pleaded in Bar, that the Coach-houſe in which it was taken, 
was Part and Parcel of certain other Coach-houſes and 
Stables known by the Appellation of the Talbot-Livery- Sta- 
Bles ; whereof One Matthew Wilkinſon was the Tenant and 
Occupier, under a Demiſe from the Avowant Mr. Wyatt, for 
a Term of Years, at the annual Rent of 607. That Matt hero 
Wilkinſon, during ſuch his Occupation of the Premiſſes, uſed 
* and followed the Trade and Buſineſs of a Common Public 
Livery- Stable. Keeper, tor keeping Gentlemen's Horſes and 
ſetting up their Coaches and Carriages ; and uſed the Pre- 
miſſes, in his fatd Trade and Buſineſs, for the keeping Com- 
mon Public Livery-Stables and Coach-houſes, for keeping 
Gentlemen's Horſes and ſetting up their Coaches and Car- 
riages; And that the Plaintiff Mr. Francis ſet up his Chariot 
there, at Livery, with the ſaid Matthew Wilkin/on, as at a 
Cammon Public Livery-Stable-Keeper's; And that the Avowant 
took his Chariot /o fanding in the ſaid Coach-houſe, as a Diſ- 
treſs for Rent due to him from the ſaid Mathew Wilkinſon - 
And ſo concludes, that He took it of his own Wrong. To 
this Plea in Bar to the Avowry, Mr. Wyatt the Avowant de- 
murs: And Mr. Francis joins in Demurrer. | 
And the Queſtion was, Whether a Gentleman's Chariot, 
* which ſtood in a Coach-hobſe belonging to a Common 
„ LiveR y-STABLE-Keeper, was DISTRAINABLE for Rent 
« due io the Landlord from the Lives *-STABLE-Keeper, tor, 
$14 3 41 n „ yr = poatis £6 this 
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« this Coach-houſe, which (together with the Stables Sc.) 
< he rented of the Landlord wha diſtrained it.“ 


This Point was twice argued, firſt, on Friday the 25th of 
May laſt, by Mr. Serjeant Nares for the Landlord; and Mr. 
Aſßburſt for the Owner of the Chariot; and again on Friday 
29th June 1764, by Mr. Blackftone for the Avowant (the 
Landlord,) and Mr. Clayton for the Plaintiff in Replevin, (the 
Owner of the Chariot.) | 


Upon the firſt Argument, the Serjeant inſiſted, That a 
LivtRY-STABLE-Keeper differs widely from an Inn-Kzeper ; 
and that even Hos Es ſtanding at Livery in a Livery Stable 
would not be intitled to the like Privilege from being diſ- 
trained for Rent due for the Livery-Szables, as a Horſe put 
up at an Inn would be, from being diſtrained for Rent due 
for the Inn; and much leſs can a CHAKIOT without Horſes, 
put up in a Coach-houſe belonging to and Parcel of a Li- 
very-Stable, be intitled to ſuch Privilege. 


An Inn-Keeper has a Right to detain the Horſe till he be 
paid for his Keeping. The Reaſon is, becauſe the Inn- 
Keeper is bound to receive the Horſe: And He gives Credit to 
the Thing, not to the Perſon. So a Farrier, who ſhoes a 
Horſe. So a Common Carrier. So likewiſe a Taylor; who 
is bound to make the Cloaths. 22 Ed. 4. 49. 


But it muſt be the Horſe of a Gueſt or Traveller, left at an 
Inn and fed, which the Inn-Keeper may thus detain : He 
cannot detain Goods left with him. 2 Ld. Raym. 867. 


Whereas here is a Coach-houſe rented for a Year, not oc- 
caſionally uſed for a ſmall Time only: And the Credit is gi- 
ven to the Perſon, not to the Thing. Moore 777. 


In a Caſe of Brenan v. Currint, in B. R. Tr. 1755. 28 G. 
2. A Farrier inſiſted on retaining a Horſe, for his Keeping 
and Cure. The Court entered into the general Doctrine, 
and determined (upon the Caſe in Co. Car. 271, 272. Chap 
man v. Allen,) that the Farrier could not retain the Thing ; 
« becauſe there was a ſpecial Agreement, and the Credit was 
c« given to the Perſon.” | 


But a Liver Y-STABLE- Keeper cannot detain a Horſe (as 


an Iun-keeper may ;) becauſe He is not bound to take in a2 


Horſe: Much leſs can he detain, or is bound to take in, a 
Chariot WITHOUT Horſes. | | 
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A Livery-STaBLE- Keeper is not bound to guarter Sol- 
diers, as an Inx Keeper is. 1 Salk. 387. Parkhurſt v. Foſter. 


Neither are Lives y-STaBLE-Keepers liable to the Incon- 
veniencies that nn-Keepers are liable to; as taking out Li- 
cences, and a great Number of other Inconveniences. 


Therefore they ought not to enjoy the ſame Privileges : 
Nor is there the ſame Foundation for their Under-tenants to 
claim any Exemption from the general Right which Land- 
lords have © to diſtrain what they find upon the Premiſſes.“ 
And this Gentleman, Mr. Francis, is nothing more than an 
Under-tenant to Wilkin/an for this Coach-houſe. 


A LivexyY-STaBLE-Keeper muſt reſt upon his own Agree- 
auen He has no Privilege himſelf; and none can be claim- 
ed ander Him. Yelverton 66. Caſe de Haſteler; Cro. Car. 
271, 272. Chapman v. Allen; 2 Ld. Raym. 6879. Yorke v. 
Grenaugh ; and 1 Salk. 388. York v. Grindſtone S. C. Cro. 
Fac. 188. 189. Gelley v. Clerk. And in a Caſe of Croſier v. 
Tomlinſon, in C. B. at the Eſſex (or Hertfordſhire) Aſſizes 
before Lord Ch. J. Villes, a Race-Horſe was holden liable to 
e on in a Stable at Barnet, let to an Inn-Keeper for a 

uinea. 


Mr. 4furfl, contra, for the Plaintiff in Replevin, (the 
Owner of the Chariot) argued, that the Doctrine of Retain- 
er is uncertain, and not applicable to the preſent Caſe. And 
He denied that the Inn-Keeper's Right to detain was founded 
upon the Principle of his Obligation to receive. For a Ma- 
nufacturer (who is not bound to accept the Work) has a 
Right to retain ; (as was holden in P. 9 V. 3. Collins v. 
Ongley, before Holt Ch. J. cited by Lord Ch. J. Ryder in the 
Caſe of Brenan v. Currint :) So has a Factor alſo, And 
Taylors are act bound to make Cloaths for All who aſk them. 


The Right of Landlords, “to diſtrain the Property of a 
cc third Perſon for Rent due from their own Tenants,” is 
founded upon Reaſons of public Convenience, and calculated 
for the Prevention of Fraud: And the Exceptions out of the 
general Rule are, all of them, tending to the Benefit of Trade 
and Commerce and general Advantage, 7 


Co. Lilt. 47. a. 2 Lutw. 1578. Kimp v. Crues et al. 
1 Ro. Abr. 668. Letter F. Title “ Le Biens de que poient e ſtre 


1 Aiſtraine. 2 Bulſir. 270. Robinſon v. Walter. Cro. 
_ Eliz. 596. Rede v. Burley. e 


But 
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But there is no Caſe directly in Point. 


As to the Caſe of Croſier v. Tomlinſon at Hertford Aſſizes, 
the only Queſtion was, ** whether the Stable was or was not 


« Parcel of the Inn“: And it was holden, ** that it was not.” 


It was a Mile diſtant from it, That Caſe therefore is not 
applicable to the preſent. h 


Mr. Serjeant Nares, in his Reply, obſerved, that there 
was 70 Surprize upon the Owner of this Chariot: He was 
fully apprized of the Fact of its being a Livery-Stable, and 
not an Inn, | | 


And He cited 3 Lev. 260, 261. Fowwkes v. oyce. 


_ Upron the /ecord Argument, Mx. BLAckSTORNE, on Be- 
half of the Avowant (the Landlord) argued, that no Privilege 
of Exemption from being liable to Diſtreſs for Rent in Ar- 
rear, could be claimed by the Qwner- of the Chariot, but 
upon One of theſe Foundations, viz. either the Analogy be- 
tween a Livery-Stable and a Common Public Inn, or the 
Principle of general Utility and Convenience to the Commu- 


nity. 


iſt, As to the former—An In is Publici Furis: And 
every Man has a Right to put up at it. Formerly it has 
been queſtioned © Whether a Man could have erected an 
« Inn, at his own Pleaſure,” (as it ſhould ſeem:) at leaſt, it 
appears that Common [Inns are ſo much devoted to the Ser- 
vice of the Community, that they are oZ/iged to receive all 
Gueſts and Horſes. 3 Bulſir. 269. Robinſon v. Walter. 
Palmer 367. and 374. Rex v. Collins and Three Others; and 
2 Ro. Rep. 345. S. C. And the Protection that they receive 
from the Law is founded upon their being compel/able by 
Law to take in Gueſts and Horſes. But that is not the Caſe 
of a Livery-Statle-Keeper. He is not bound obliged or 
compellable to receive Coaches or Horſes: He ſtands upon 
the Foot of private Contract only; and may refuſe to take 


in Coaches or Horſes unleſs upon his own Terms. There 


is 0 Reaſon therefore why he ſhould receive or be at all in- 
titled to any particular or ſpecial Privilege, Protection or Ex- 
emption from the Law. And the Addition of the Epithets 
Common and © Public,” to the Deſcription of this Li- 
very-Stable-Keeper and his Coach-houſes and Stables, makes 
no real Difference in the Cale. The Diſtinfion between the 
Obligation by Law, and the ſtanding upon the Foot of pri- 
vate Contract, is clearly ſhewn by Chief Juſtice Popham, in 
the Caſe de Hoſteler, Poph. 66. In Bro. Abr. Title“ Di/- 
* trefſe,” p. 251. pl. 50. Brian Ch. J. puts the Privilege of 
Exemption of Cattle or Goods from being liable to Dillreſs, 

| | | 1 upon 
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upon their being in the Place by Authority. And ſo allo 1 
Ro. Abr. 668. Title“ Diftres,” Letter J. pl. 12. declares 
the Reaſon of the Exemption to be becauſe the Law gives 
«« Liberty to put them there.” Lord Ch. J. Coke likewiſe, 
in Co. Litt. 47. a. gives the /ame Reaſon, wiz. their being 
there ** by Authirity of Law.” But in the preſent Caſe, the 
Chariot was zo in this Coach-houſe by Authority of Law, 
but on a mere private Contract. 


2dly. As to public Utility or Convenience to the Community 
No Caſes can be cited to ſupport a Notion, ** that a Pri- 
„ yilege of Exemption from a Diſtreſs for Rent can be main- 
« tained upon 18 Foot.“ j 


Ir this Chariot had been ſent to a Coach-maker's 70 be re- 
paired, and had been diſtrained there for Rent due from the 
Coach-maker, hat Caſe might have ſeemed to fall within 
ſome of the cited Caſes: That would have afforded a Pre- 
tence to Exemption, from the Neceſty of ſending it thither 
for that Purpoſe, But there is 20 Neceſſity that a Gentleman 
lies under, to ſet up his Chariot at a Livery- Stable. And the 
tnconvenience would be much greater on the Side of the 
Landlord, if He ſhould be debarred of his legal Right * to 
„ diſtrain Goods found upon his Premiſſes, for Rent in Ar- 
<« rear,” than any that could ariſe from allowing him this 
eſtabliſhed Security for his Rent, in the Caſe of a Perſon 
who appears to be no more than an ordinary Under-tenant, 
and without any reaſonable Pretence of Exemption from the 
general Law of Diſtreſſes. 


Therefore He prayed Judgment for the Avowant. 
Mr. Claytoz, contra, (for the Plaintiff in Replevin,) pre- 


miſed, that it flood admitted on the Pleadings, That this 
« Matthew Wilkinſon (the Tenant) kept a Common Public 


„% Livery-Stable.” And He argued, that /ach a Livery Stable 


is exactly upon the Foot of a Common Inn, and intitled to the 
very ſame Privileges and Exemptions ; and is equally to be 
protected upon the Principles of Necgſſity, Utility and Cen- 
evenience to the Community, though of more recent Eſtabliſh- 
ment indeed than Inns : And therefore uch a Livery-Stable 
is equally within the Rea/or of the Caſes, as Inns are; like 
new Trades, which are under the /ame Protection as 4 
Ones. Conſequently, ſuch a Livery-Stable is equally within 
the general Reaſon of Exemption from Diſtreſt, for the Sake 
of Public Utility, as Cloth at a Taylor's, Cloth at a Weaver's, 
a Hotſe ata Farrier's (to be ſhod,) a Horſe that brings Goods 
to Market to be ſold, the Goods themſelves ſo brought, 
Goods on a Wharf or at a Warehouſe for Exportation, 
Goods delivered to a Carrier to be carried for Hire, Wool in 
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a Neighbour's Barn, Goods in the Hands of a Factor. In 
all theſe Caſes, the Law gives the Privilege in reſpect to 
Trade and Utility : The Privilege or Exemption is not found- 


ed on any OBLIGATION ro receive the Goods or other 


Things. A Factor is not bound to receive Goods: Yet He 


may retain them. Nor do I know that a Taylor is bound 


to make my Cloaths ; or that a Farrier is obliged to ſhoe my 
| Horſe. And to prove, that the true Foundation of the 
« Exemption from Diſtreſs, in the excepted Caſes, is the 
1% Detri;zent the Common Meal would ſuffer if ſuch Things 
„ ſhouid be liable to Diſtreſs for Rent,” He cited M. 7 H. 7. 
1. Fitz-H. Abr. 252. Tit. Diſtreſſe, pl. 8. Ney 19. Traſ- 
fell v. Morris. Co. Litt. 47. a. Cro. Eli. 549. Read v. 
Burley. Salk. 249, 250. Giſbourn v. Hurſt. 


And here it appears, that the Landlord &zexw this to be 
a Common Livery-Stable, and con/ented to it. | 


Mr. Blackftone, in Reply, obſerved, that there is no ſuch 
Thing known in the Law, as a Common Livery-Stable, in 
any technical Senſe of the Word Common,” or in the 
Jame Senſe in which it is applied to an Inn (which is called 
commune Hoſpitium.) | CT 


He faid, Mr. Clayton had compared the preſent Caſe to 
many Others which it did not at all reſemble, and in which 
the Exemption is founded upon very ſufficient Reaſons; and 
a very good Rule is laid down for ſuch Caſes, in 1 Salk. 250. 
(where Goods delivered to a Carrier were holden to be pri- 
vileged,) viz. ** That the Law has given the Privilege, in 
«« reſpect of the Trader: But thoſe Reaſons are not appli- 
cable to this Caſe ; no more are any Arguments drawn from 
a Right of retaining Goods &fc, till Payment or Satisfaction. 
This Caſe does not at all differ from that of Goods put into 
a Common Lodging-Houſe, and there diſtrained by the Land- 
lord for Rent in Arrear. | | a 


Lord MaxsrirLp and the two Judges “ preſent ſaw * Mr. Juf- 


this Queſtion in ſuch a Light with regard to the Conſequen- tice Vilma, 
| and Mr. Juſ- 


tice Yates. 


ces of 1t, and the Inconvenience that might attend it, even 
to the Landlords, Owners and Keepers of theſe Livery-Stables 
Themſelves, as well as to Gentlemen who uſed them, (in Caſe 
This Diſtreſs ſhould be ſolemnly alledged a good One,) that 
They intimated to the Landlord (the Avowant) who hap- 
pened to be perſonally preſent, attending the Event of this 
Cauſe, that it might be well worth his while to conſider, 
Whether it would be for his own Intereſt, to wiſh, “that 
Judgment ſhould be formally pronounced for him.“ 


But. 
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But Mr. Clayton, who was Counſel for Mr. Francis, (the 
Plaintiff in Replevin,) informing them that the Attorney 
General was retained to argue the Point on his Side, 


Tus Covair ordered an 
Ulterius Concilium. 


However, Mr. Francis perceiving the Opinion of the 
Court to be flatly againit Him, did not think proper to bring 
the Queſtion to a third Argument. - 


And indeed it ſeems extremely clear, that his Chariot 
was liable to this Diſtreſs; And that there is not the leaſt 
Shadow of legal Claim for an Exemption. 


Fridzy. 29 John late Biſhop of Lincoln, now Biſhop of Saliſ- 


June 1764. _ bury, verſus W olforſtan. 


HIS was a Writ of Error from the Common Pleas, 

upon a Judgment given there againſt the Biſhop of 

Lincoln, and Thomas Whitehead his Clerk, in a Quare Impe- 

dit brought by the Grantee of the Advowſon, in Fee, of the 

Church of Great Sheepy; In which QAuare Impedit, the 

* See al! Pleadings had gone on to a Plea, a Replication and a Re- 
the Plead- joinder ; to which Rejoinder there was a ſpecial Demurrer, and 
ings atlarge, Joinder in Demurrer: And the Judgment below was given 
in Mr. Ser- againſt the Biſhop upon the Badneſs of his Rejoinder. Bur it 
. * now appeared manifeſt to this Court, that the Plea, and the 
ports, p. 174 Replication, and the Rejoinder were All of them bad; ſo that 
to 179 And it ſtood, here, upon the DECLARATION only. The Declara- 
alſo the tion ſet forth a Gram of the Advowſon mage to the Plaintiff, 
three Argu- jn Fee, by the Perſons ſeiſed of it, on the 9th of Nowember 
© Bandthe 1759- It then ſer forth the Statute of 21 H. 8. c. 13. $ 9. 
Judgment againſt Pluralities ; and ſtated the Facts neceſſary to ſhew 
there, his Right to the Action; wiz. an Avoidance of the Church, 
3bidem p. and his own Preſentation thereupon, and the Refuſal of his 


79 to 29% Preſentee by the Biſhop. 


The Particulars of the Facts ſtated were—T hat Great 
Sheepy is a ReQtory, a Benefice with Cure of Souls, of above 
the yearly Value of Eight Pounds. That Thomas Grie/ley, 

the Incumbent, accepted and took another Benefice with Cure 
of Souls, namely, the Living of Seale; and was inſtituted, 
admitted and inducted in Poſſeſſion of the ſame, That there- 

| upon 


Trinity Term 4 Geo. 3. B. R. 


1506 


upon the Plaintiff below preſented 7 homas Hall to the Rec- 


| tory of Great Sheepy : Who tendered Himſelf to the Biſhop, 


and was refuſed by him, Ts | 


The Biſhop's Plea (which was a bad One) admits the In- 
cumbency of Grieſley, and his Acceptance of the Living of 
| Seale: But ſuppoſes the Avoidance of his former Church to 
have been made by his IN STITUTION to the ſecond, on the 
31ſt. of October 1759; and then, by computing from the 
INSTITUTION, ſhews that Six Months elapſed : Whereupon 
He collated Thomas Whitehead to it, by Lapſe, on 2oth. 
of June 1760, 


The Replication (which was an informal One) ſpecifies 
the Time of Grięſſey's IndvcTION % Seale to have been 
upon the 22d. of December 1759 ; and alledges that upon 
the 20th. of June 1760, the Day when the Biſhop collated 
his Clerk, Mr. Thomas Whitehead, Six Months from the In- 
DUCTION of Grie/ley to Scale had not e lapſed. 


The Biſhop's Rejoinder inſiſts upon the Lapſe incurring at 
the End of Six Months from the Time of Gr: ey's INST1- 
TUTION to Seale; and traverſes his Refuſal of Hall before 
He himſelf had collaied his own Clerk, or that Hall tender- 
ed himſelf to Him before He had collated the Other, or with- 
in Six Months after the InsT1TUT1ON of Grie/ley to Scale. 


To this Rejoinder the Plaintiff demurred, both generally 
and ſpecially : And the Biſhop joined in Demurrer. 


Mr. Blackflone argued for the Plaintiff in Error (the 
Biſhop :) And He ſaid, that the real Queſtion (if it could be 
cleared from the ſpecial Pleadings) was, Whether the 
«Plaintiff in the are Inpedit had a Right to preſent for 
„ this Turn.“ And He endeavoured to ſhew ** that He had 
4% gt, for theſe two Reaſons; firſt, that the Church was 
VACANT at the Time when the Grant was made to the Plain- 
tiff; ſo that He had no Sort of Right to preſent : Secondly, 
That Six Months had elapſed from the Time of Grie/ey's Ix- 
STITUT1@N to the Living of Scale; and that the Plaintiff's 
Preſentee did not tender himſelf within that Time, or before 
the Collation of Vbitebead by the Biſhop by Virtue of the 
Lapſe ; which Lap/e incurred (as He inſiſted) at the End of 
Six Months after Grie/ley's INSTITUT10N to the ſecond 
Living. | | 


He obſerved upon the Plaintiff's Replication, © That it 
„ was informal, by introducing zew Matter, viz. Griefley's 
% Indufion to Seale upon the 22d. of December 1759: 
Whereas the Queſtion depends (as He hoped to prove) upon 
Grieſley's Inſtitution, not upon his Induction to this ſecond 
Living. | | - 

© 
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He then ſtated the Facts. as they apppeared upon the 
Pleadings, to ſtand thus—That Grigſſey, being Incumbent of 
Great Sheepy, was in/lituted into the ReQory of Seale on the 
31ſt. of Odder 1759. That He was induged to it on the 
2 2d. of December 1759. That the Grant of the next Pre- 
ſentation to the Rectory of Great Sheepy was not made to the 
Plaintiff till the th of November 1759; (at which Time, 
the Church of Great Sheepy was, as He inſiſted, become pa- 
cant by the InsTITUTiOoNn of Grieflzy to Scale upon the 
preceding 31ſt. of October.) That the Plaintiff preſented 
Hall to Great Sheepy, upon the 2gth. of March 1760: But 


that Hall did not tender himſelf to the Biſhop within Six 


Months after the Iaſtitution of Grieſſæy to Seale, nor before 


the Biſhop had collated his Clerk. And that the Biſhop col- 


lated upon the 2oth. of June 1760: (at which Time, more 
than 6 Months were elapſed ſince Grieſſey's InsT1TUT1ON, 
though it was within 6 Months from his Induction.) From 


| theſe Premiſſes He inferred, that, as the Church became ac- 


tually vacant upon the 31ſt. of Oclober, the Plaintiff could 


claim no Right to preſent to it, under a /ub/equent Grant 
made in November And that the Biſhop had, upon the zoth. 


of Tune, a Right to collate by Lapſe, no Preſentation at all 


having been then zendered to Him. 


1ſt, The Grant (by a Subject) of the next Preſentation to 


a Church, or of the Advowion in Fee, (tor there is no Dif- 


ference between them, in ig Reſpect,) AFTER the Church 
is actually fallen vacant, is a voip Grant; both becauſe it 
is a Cho/e in Action; and alſo, becaule it tends to Simony. 


Caſes e to this Effect. Are Hil. 28 H. 8. Dyer 26. 


a. pl. 165, 11 Elz. Jenkins's Cent. 236. Cale 13. S. P. by 


all the Judges of England. P. 11 Elix Dyer 282. b. pl. 28. 


8. P. NM. 39, 40 Elia. Cro. Eliz. 600. Bennet v. Bifpop of 


Norwich. M. 42, 43 Eliz. Baker v. Rogers, Cro. Eliz. 788. 
S. P. P. 2, 3 Pb. & M. Agard v. Biſhop of Peterborough, 


1 Anderſ. 15. S. P. twice. Dyer 129. b. pl. 66. S. C. Moore 


12. 8. C. and Benlee 43. S. C. 


Theſe are Caſes of next Preſentations which were granted 


after the reſpective Churches were fallen vacant : The fal- | 


lowing are Grants of Advory/ons made after actual Va- 
cancy. | 


Trin. 10 Eliz. Stephens v. Diſley et al. cited in 1 Anderſon 
15. Stephens v. Wall, Difley et al. Beule 192. S. C. and 
Hil. 43 Eliz. Leak v. Biſhop of Coventry and Dr. Babington, 


Cro. Eli. 811. 


2dly, 
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2dly. The Biſhop: had a Rights upon the 2oth of June 
1760, to collate by. Lapſe ; the Six Months being expired be- 
fore that Time, and no Preſentation tendered to Him: For, 
We ſay, the Church became void by the IxsTITuriox of 


Griefley to the Living of Seale. 


The Words of the Statute of 21, H. 8. c. 13. are theſe— 
Section 9 enacts ** That if any Perſon or Perſons having one 
«Banniice with Cure of Soul, being of the yearly Value of 
6 81. or above, accept and take any Other with Cure of Soul, 
ww” 70 be inſtituted and inducted in Poſſeſſion of the fame, 
„That then and immediately after ſuch P:feffion had there- 
„ of the firft Benefice ſhall be adjudged in the Law, to be 
% wid; And (by Section 10.) It ſhall be lawful to every 
Patron having the Advowſon thereof, to preſent Another; 
„ and the Preſentee to have the Benefit of the ſame, in ſuch 
© like Manner and Form as though the Incumbent had died 
or reſigned ; Any Licence, Union, or other Diſpenſation 
* to the contrary thereof obtained, notwithſtanding. 


A 
* 


No though it be true, that the Words of this AQ are 
„ jnſtituted and indudted'; yet it has been holden, © that 
4% INsTITUTION alone, without InduCtion, wacates the for- 
“ mer Benefice.” | 


' Dighy's Caſe in Hil. 41 Eliz. B. R. 4 Co. 79. is a full and 
ſolemn Determination in Point, and agreed to by all the 
Judges in England; and cites a like Determination in C. B. 
that He who is only inſtituted, is, within this Act of 21 H. 
« 8, ſaid to have a Benefice with Cure.“ | 


Robins v. Gerrard and Privce, in Moore 434 to 448. S. C. 
agreed by all the Judges of England : (p. 448.) Robins v. 
Prince, Goldſbr. 162. 8. C. | | 


Lord Ch. J. Hobart likewiſe, in the Caſe of Cult and Glo- 
ver v. Bifhop of Coventry and Litchfield, p. 157, 158. lays 
it down, That a Benefice is taken, received and had by In- 
9 PTY only; And ſays, It was ſo judged in Dighy's 
« Caſe.” | 


2 Ro. Abr. Title“ Preſentment, Lapſe ;” Letter A. p. 1. 
& 2. After Lapſe incurred to the Ordinary, the Patron may 
preſent before the Church is full - © But if the Ordinary col- 
** lates by Lapſe ; and afterwards, Before Induction, the 
Patron preſents, the Ordinary is not bound to receive.“ 


PART IV. Vor. III. | T 1 


— 
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In the Caſe of Shute v. Higden, Hil. 22, 2 3 C. 2. Lord 
Ch. J. Vaughan ſays, that b&y Admiſſion and Inſlitution into 


the ſecond Benefice, the firſt is ip/o facto ſo void that the 


Patron may preſent Another, if He will: And if the firſt 
Living be of the Value of 8/ or above, the Patron, at his 
Peril, muſt preſent within Six Months, by 21 H. 8. though 
if it be under that Value, no Lapſe ſhall incur, until Depri- 
cation, of the firſt Benefice, and Notice. 5 


gut there is no Need, in the preſent Caſe, of either De- 
privation or Notice to the Patron: For, this former Bene- 
fice being above that Value, the Ceſſion of it does not de- 
pend either upon the Common Law or the Eccleſtaſtical 
Law, but upon the Ad of Parliament; And therefore the 
Patron muſt take Notice of it at his Peril. This appears 
clarly from Dyer 237. a. pl. 29 Godbelt 23. Caſe 33. 4 Co. 
75. b. Helland's Caſe. Cro. liz. 601. Armiger v. Holland, 
S. C. and Watfon's Complete Incumbent 49. . 


Mr. Serjeant Burland argued this Caſe on Behalf of the 
Defendant in Error, (the Plaintiff in the Quare [mpedit.) 


As to the Pleadings—He ſaid that the Biſhop's Rejoinder 


was given up below; and is certainly bad, in that it departs 


from one Matter to another, which other He might have 
originally reſorted to: It does not fortiſy the Matter of his 
former Flea ;, but introduces new Matter. And this is 2 
Departure: Finch's Law 57. a. And it puts in Iſſue a Mat- 
ter not afſerted in our Replication; vis. That He did nos 
refuſe to admit Hall, before the Time of his collating 
* Whitehead.” | 


If the Replication is informal, the Biſhop cannot take 
Advantage of that Informality, upon our ſpecial Demurrer 
to his Rejoinder: He can only take Advantage of Matter of 
wubance. | : 


Now upon the SEH antial Part of the Cafe, it appears, that 
the Plaintiff has a g:od Title; and that no Lapſe had incurred. 


1ſt. It does nt judicially appear upon the Necord. that the 


Grant to the Plaintiff avas ſubſeguent even to the Inſtitution. 


The Defendant cannot avail Himſelf of his own bad 
Pleauing, to find Fault with the Pleadings of his Adverfary : 
He cannot connect them together. Nor is the particular 
Day on which the Grant is, under a wvideticet, mentioned to 
have been made to the Plaintiff, either material or iJuobl: - 
And here it is only mentioned thus, © wiz on the 9th of 
November 1759.“ It i n where alledged, © that G>iefley 

| % Was 


4 
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N was inſtituted to Seale befbre the Advowſon was granted 
<« to the Plaintiff :” Vit had, that might have been zraver/ed. 
But as it is here ſet out, the Plaintiff might have given any 
particular Day in Evidence: This gth of November is not 
material nor traver/able. | 


Cro. Fac. 202. Lane v Alexander. Yelv. 122. S. C. Skin- 
ner 660. Rex v. Biſhop of Cheſter (in Point.) 2 Lev. 211. 


Holbech v. Bennett. 2 Mod. 184. Stroud v. Biſhop of Bath 


and Wells and Sir George Horner. 5 Mod. 287. Blackawell 
v. Bn -* 1 


Therefore this Priority of Griefley's Inſtitution, to Seale, 
to the Plaintiff's Grant is not admitted by the Plaintiff. Nor 
is any Thing admitted by the Demurrer; as the Rejoinder is 
confeſſedly witious : And this appears by 2 Ro. Rep. 23. 
Holford and Platt's Caſe. | 


Neither indeed is it alledged, ** That the Inſtitution was 
10 upon the 3 iſt of Odtaber 1759 ;” nor y that the Inſtitu- 


tion was prior to the Grant.” And this being an unfa- 
wourable Caſe, the Court will not aſſiſt them to take Advans 


tage of a Forfeiture. 


2dly. The Lapſe does not incur from the Time of the In- 
fiitution, but from the Time of the Indudion : For it is the 
IndvucTIoONn into the ſecond Benefice that vacates the firſt ; 
and not the Inſtitution to it. | 


The Doctrine, of Pluralities is laid down at large, in Moore 
434. to 443. Robins v. Gerrard and Prince; and in Lin- 
wod's Provincials 135. 137. 138. | 


The latter is in Point That the firſt Church is not va- 
cant till InpucT1on into the ſecond.” And in the Caſe of 
Agar v. Biſhop of Peterborough and Denn, Iſſue was taken 
upon the Induction to the ſecond Benefice : Whereby it ſeems 
to be allowed, (as it is obſerved in Moore 12,) That Ad- 
« miſſion and Inſtitution do not make the firſt void, without 
Vnduction. And in the Argument of the Caſe of Robins 
v. Gerrard and Prince, it is admitted “ that the firſt Bene- 
* fice is not actually void, till Induction. Moore 442. 


Watſon's Complete Incumbent, Chapter 2. colleQs many 
Caſes to this Effect. In the Caſe of Winchcombe v. Bi/hop 
of Wincheſter and Pulleſton. Hobart ſays © He is not within 
„the Statute of 21 H. 8. if He be not inducted.“ And 
Cro Car. 354. Rex v. Archbiſhop of Canterbury and Pryſt, 
goes upon the ſame Principle. | 


The Words of the Statute of 21 H. 8. are taken from the 
Provincials: And the Caſes ſince the Statute have been 
uniform, as fo LAPSE. 


T 2 BR PORT 
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Bronx the Statute, the Patron had his Election,“ Whe- 


© ther He would preſent as upon a Vacancy ; or ſtay till 


« after Deprivation and Notice of it.” But no Lapſe in- 


curred by Deprivation, wifſiont Notice: He was not bound 


to take Notice at his Peril, till Inpuction. 


Digby Caſe. Moore 438, 542. Co. Elia. 601. 2 Ro. 
Abr. 361. Title Preſentment,” Letter / pl. 6 and 2 Lutaw. 
1306, 1307. at large, in the Caſe of Sharp v. French, 


Godbolt 23. 4 Co. 75. b. Holland's Caſe. 4 Co. 79. b. 


- Mr. Blackſtone, in Reply—As to the Plendings—He ſaid, 


He could by no Means give up the Bi/hep's Rejoinder : Which 


He denied to be a Departure. It avers that Hall did 


* not tender himſelf within the Six Months :” Which Aver- 


ment, He faid, was no Departure from the Plea, but a ne- 


ceeſſary Support of it. And the Traverſe, that He did not 
' < refuſe to admit Hall, before the Time of his collating his 


© own Clerk,” is a right and proper Traverſe. 


And He inſiſted that it appears ſufficiently upon the Plead- 
ings, © That the Inſtitution of Grieſley was upon the 31ſt 
of October; and that the Grant to the Plaintiff was not 
made fill the gth of November following :” For the Day 
under the ſcilicet is materially alledged ; and is a poſitive and 
ſubſtantial Averment of the particular Day. And He offer- 
ed to maintain, that the Day under the ſcilicet is material, 


here the preciſe exatt Time is the Gift of the Action. 


As to Lapſe incurring from the Time of the Inflitution— 
He ſaid He muſtleave that Point upon the Caſes he had cited, 


and the general Reaſoning : Which he would not preſs any 
further; having obſerved, by what had been dropped from 


the Bench, during the Argument, that the Court was of 
Opinion that it was to be computed from the Time of 


. 4 InduGion only.” 


oy” Tae Covar mm aber; that, as to Lapſe, 
the Avoidance of the former Benefice does not take Place 
till Ivo criox to the ſecond: And Lord MansrieLD and 


Mr. Juſtice Wi xor Both ſaid, that this was a Point ſo /er- 


Vled, that it ought not now to be diſputed. 


Z Tur Covar were equally elear, that a Grant of a 
next Preſentation, or of an Adyowſon, made Ar TER the 
Chuerch was actually FALLEN VACANT, was a voi Grant. 


But 


— — 
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But They thought that the Facr was not ſufficiently 
qſcrrigined, upon theſe Pleadings : For though it appears 


clearly enough, that the Grant was made on the ꝙth of 


* November 1759,” yet it does not appear © at what Time 
© Griefley was inſtituted to the ſecond. Benefice.” Conſe- 
quently, the Objection can not be let in, © that it was 
VACANT when the Grant was made.” It is no where 
averred that the Grant was ſub/equent to the Avoidance :” 
Nor is there any Thing that appears upon the Pleadings, 
ſufficient to ſupport the Objection. Therefore They 


. AFFIRMED THE JUDGMENT. 
unleſs Cauſe. . 
Afterwards (on the laſt Day but One of the Term) 


Mr. Blackflone attempted to ſhew Cauſe ; and hoped to 
fatisfy the Court, that He was not precluded from taking his 
Objection to the Grant: For He relied upon it, that ** if a 
proper Time be alledged, 2where the preciſe exact Time is 
the Gift of the Action, the Day under the Scilicet is then 
« material,” 2 | 


But Tur Covxr were ſtill of Opinion © that He 
could not get at his Objection, upon theſe Pleadings. For 
All the Pleadings are bad, except the Plaintiff's Declaration; 
which is good, The Whole ſtands, therefore, upon the De- 
claration only: Which ſtates the Conveyance of the Right 
to the Plaintiff to preſent, to be by a Grant made on the 9th 
of November ; and upon the Face of it, ſhews a good Title 
in the Plaintiff to preſent. The Plea means indeed to put the 
Matter upon the Queſtion © Whether the Six Months ſhould 
„be computed from the Iv STI Turo, or from the In- 
« DUCTION,” But the Plea, and likewiſe the Rejoinder, 
are Both out of the Caſe ; for they are Both of them Bad. 
And being bad, there is a tr En of them, to every Intent 
and ng whatſoever. You cannot therefore extrad from 
them a Fact to deſtroy the Plaintiff's Title: For they are 
Nullities, and juſt as much ſo, as if they had never been 
pleaded at all, 


Per Cur. 
JuDGMENT AFFIRMED. 
Mr. Serjeant Burland thereupon prayed Coſts and Dama- 


ges for the Delay, upon 3 H. 7. c. 10: Citing Dyer 77. a. 
pl. 34. Cro. Elis. 317. Graves v. Short, | | 


bs: 
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But He withdrew this Motion; thinking it more adviſable 
to drop it, as He could only have a Rule to ſhew Cauſe 
next J erm. 


N. B.—It was obſerved by Mr. Juſtice Wilmot, upon 
the Argument, © that though the Patron has ſix 
© Months from the Induction, to preſent, (ſo that no 
«<-Lapſe ſhall incur within that Space of Time ;) yet 

He may, if he pleaſes, preſent before the Induction.“ 


Note, alſo, that Loxp Mansr1ELD and Mr. Jusricz 
WIINOr. Both ſay, that the true Reaſon why a 
Grant of a fallen Preſentation, or of an Advowſon, 
after Avoidance, is not good, is the public Utility, 
and the better to guard againſt Simony; NOT for the 
fictitious Reaſon of its being then become a Choſe in 


Action. 
N. B. A Writ of 8 returpable in Parliament was 
* Qu. What brought upon this judgment.“ 
came of this | 


Writ of Error? I believe, Nothing For I never heard any more of it ; and I do not 
find it amongſt my Farliament-Czſes, WT e 


Tueſd | | 
July 1764 | Reed ver/us Cole. 


HIS was an AQtion on the Caſe, upon Articles of 
| * conſtituting a Society for the mutual Aſ- 
ſurance of Each Other's Ships: Where by they engaged that 
when and ſo often as any of the Ships wherein any of the 
Members of this Society had Property, ſhould be loſt, the 
Reft ſhould contribute to ſuch Loſs. But every Member 
was obliged to proye a Property of 500!. in a Ship: And if 
he would ceaſe to be a Member, he was obliged to give fx 
Months Notice. The Plaintiff ſhewed that He had the re- 
quiſite Property in a Sbip, and became a Member; and that 
the Ship was loſt. Plea—T hat the Plaintiff had parted with 
his Intereſt in the Ship before the Loſs happened. Replica- 
tion—That by Articles of Agreement with the Purchaſer of 
the Ship, the Plaintiff had agreed to pay 500l, if a Loſs hap: 
pened within three Months : And therefore He was intereſted 
during the Voyage. Demurrer to this Replication: And 
Joinder in Demurrer. 85 


Mr. Wallace, for the Defendant, argued that the Stipula- 
tion between the Plaintiff and the Defendant was at an Eud. 
as ſcon as the Plaintiff had diſpojed of Hi, Property in the 
Ship : And his private Agreement with the Purchaſer of it, 

without 
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without the Conſent of the Society, is no more than his own 


| private and perſonal Inſurance made to the Purchaſer, 


Mr. A/turſt, contra, for the Plaintiff, argued, that He 
ought to recover ; both upon the words of the Agreement, 
and within the Equity of it: For he had not ceaſed to be a 
Member of the Society nor could ceaſe to be ſo, without 
giving fix Months Notice, Therefore He remained bound tg 
contribute to the Loſſes of the Reſt. And conſequently, the 
Reſt were bound to contribute .o His. And he ſtood as a 


Truſtee: for the Perſon to whom He had fold his Intereſt in 


the Ship: It was not neceſſary that he ſhould continue to 
hold it in his own Right. He remained contributory to the 


Loſſes of the other Members, as He had not given fix Months 


Notice of his ceaſing to be One. 


Mr. Wallace in Reply, urged, that as the Property was 
out of the Plaintiff at the Time when the Loſs happened, 
He could take no Benefit of the Articles of mutual Inſurance 
amongſt the Members of this Society. For the parting with 
his Property in the Ship was his own Af: And if He re- 
mained contributory to the Loſſes of the other Members, 
that aroſe from his own Neglect in not giving the fix Months 


Notice as the Articles required him to have done. 


| But Tyr Cour were of Opinion, that as he * Nr. J. De- 
continued contributory to the Loſſes of the Others, at the niſon was 


very Time when this Loſs happened, it was but juſt and 


equitable, and within the Words and 1 the Agree- 


ment, that They ſhould contribute to His. He ſtill had an 
Intereſt in the Safety of the Ship : He had not parted with 


Al his Intereſt in it; but continued intereſted quad this Loſs. 


Per Cur 


JupemenT for the PLAIx TIF. 


Rex ver/us Le Chevalier D'Eon. 


abſent. 


Wedneſ 4 


ONSIEUR D'EO N, who came over hither in 117 * 


the Quality of Secretary to M. le duc de Niwvernois 
the late French Ambaſſador, and after the Duke's departure 
remained here charged with the Affairs of France, was after- 
wards (upon a particular Occaſior) inveſted with the Cha- 


rafter of Miniſter Plenipotentiary. Upon the Arrival 5 
| of 
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of the preſent French Ambaſſador the Count de Guerchy, 
M. D'Eon ſet up a Preſs in his own Houſe, and in his Book 
there printed under his own InſpeCtion, /ibelled the Count de 
Guerchy. Upon this an Information was filed againſt Him 
by Mr. Attorney General, not 'only for printing and publiſn- 
ing this Libel, but as an Infractor of the Law of Nations: 
And Notice of Trial was given. Whereupon M. D'Eon (by 
his Counſel) moved to put off the Trial, on Account of the 
Abſence of ſeveral material Witneſſes, whom he ſpecified iu 
his Affidavit: And his Affidavit contained the uſual Aſſer- 
tions requiſite for putting off a Trial, and particularly © That 
they were material Witneſſes for Him; that He could 
„not ſafely go to Trial without their Evidence; and that 
„He had Hopes and Eæpectation of procuring their Preſence 
„by next Michaelmas Term.“ 


Upon ſhewing Cauſe againſt putting off the Trial, it ap- 
peared, that the Libel was not printed or publiſhed till March 
or April ; and that theſe Witneſſes went away from . 8 
to France, in the preceding November or December. It ap- 


peared alſo, that they were Natives of and reſident in France; 


that they were in the Service of that Crown; and that there 
was no Probability of their being ſent over, or even permili- 
ed to come over, to give Evidence on Behalf of M. D' Eon. 


(who ſtood, at this Time, in no favourable Light at his own 


Juſ- 


Court but very much otherwiſe.) 


After a full hearing of Counſel on both Sides (M. D'Eon 
being preſent ) 1 ; 


tice Deniſon Tux Court were unanimous that there appeared 
was abſent. no ſufficient Reaſon for putting off the ' rial. | 


They granted that in all Cafes whether Criminal or Civil, 
and whether the Nature of the Proceeding be Inſtantaneous 
or otherwiſe, a Trial ſhall not be ſo hurried on, as to do In- 
juſtice to the Defendant ; an Affida vit in Common Form may 
be ſufficient where no Cauſe of Suſpicion appears: But Men 
take ſuch Latitude to rea i the Common Form, that where 
a Suſpicion ariſes from the Nature of the Queſtion or from 
contrary Affida vits, the Court will examine into the Ground 
upon which the Delay is aſced; And have, in Criminal as 
well as Civil Caſes, refuſed to put off a Trial, notwithſtand- 
ing an Affida vit in Common Form, | 


It is neceffary therefore in ſuch a Caſe as this, (iſt. ) to ſa- 


tisfy the Court that the Perſons are material Witneſſes; 2dly. 
To ſhew that the Party applying has been guilty of ve 
Laches nor Neglect, in omitting to apply to them and en- 
dea vour to procure their Attendance ; and 3dly. to ſatisfy 

| | the 
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the Court that there is a reaſonable Eæpectation of his being 
able to procure their Attendance at the future Time to 
which he prays the Trial to be put off. 


But in the preſent Caſe, All theſe Reaſons fail. 


Theſe Witneſſes are ſavorn to be material, as. the De- 
fendant apprehends and believes. But on the contrary it ap- 
pears (negatively) that they can not be material: For as. 
they were gone out of England ſome Months before the print- 
ing or Publication of this Book; they could not be conuſant 

of the Facts of the Offence laid in this Information. If 
their Knowledge relates to any Circumſtances that may ſerve 
to mitigate the Puniſiment in caſe he ſhould be convicted, 
that ſort of Evidence will not come too late after Conviction. 
of the Offence, and may be laid before the Court by Affi- 
davits. 8 | 

But if it ſhould appear upon the Caſe proved at the Trial, 

that the Defendant was prejudiced by refuſing this Delay,” 
the Court could ſet it right by granting a new Trial : Which 
had often been ſaid upon like Occaſions ; but no Caſe had 
yet happened, where any Prejudice appeared to: have been 
done by the Court's refuſing, upon particularCircumſtances, 
to put off a Trial notwithſtanding the formal Affidavit. 


As ta their being ſent out of the Kingdom by the Count 
de Guerchy Himſelf, on purpoſe to prevent their giving 
Teſtimony in the Cauſe, (which has been alledged ;) The 
neither is any Proof of it, nor is it poſſible that it could be 
ſo: They were actually gone before the Fact which is the 
Subject of the Charge was committed. It is impoſſible that 
they could be ſent abroad by M. de Guerchy, to prevent their 
giving Evidence in this Cauſe, the Foundation of which did WW 
not exiſt at the Time when they went. Ir they had been 3 
material Witneſſes for the Defendant in this Cauſe, and bad 7 
been ſent away by the Perſon on whoſe Account the Proſe- 
cution is carried on, hat indeed would have been a ſufficient 
Ground for putting off the Trial till they, could be had. But 
here is no Precence for ſuch an Inſinuation. 


Neither does it appear, that there has been the leaſt En- 
deayour uſed by this Gentleman or any on his Behalf, to get 
them over. | | 


And as to any Expectation of their returning to England 

by the next Michaelmas Term or at any future Time, there 

does not ſeem to be any Probability of it ; nor does the De- 
tendant lay before the Court any Ground of ſuch an Expecta- Wo 
tion, On the contrary, the Rever/e is highly probable ; =o 1 
re 
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Preſumption ſeems ſtrong, that they will not come, They 
cannot be compelled to come: and it does not ſeem likel 

that they will be ordered to come, for this Purpoſe. Theſ⸗ 
are Foreigners, Natives of and reſident in France, and in the 
actual Service of that King: Which renders this Caſe quite 
different from the ordinary Caſes of Engli/A Witneſſes being 
accidentally gone abroad, or gone for a ſmall Time only, and 
expected to return to ther own Country, their natural Home 


and Reſidence. 


Upon the Whole, They were clearly of Opinion © that 
e the putting off the Trial could not tend to advance Juſ- 
&* tice, but on the contrary would delay it;“ and therefore 
— 22 the Rule for ſhe wing Cauſe why it ſhould not be 
put off. 


RulLE DISCHARGED. 


M. D' Eon was ſoon after tried and convicted, upon 
ſo clear Evidence, that He made no Defence: And from 
the Proof againſt Him by Witneſſes and Writings under 
his Hand, it was impoſſible for Him to make any De- 
fence. Yet he ſeems to have ſheltered Himſelf under 
ſome Salvo, in ſwearing the Perſons in France to be 


„ material Witneſſes.” 


Grant verſus Vaughan. 


Wedneſday, PON ſhewing Cauſe why a verdi@ which had been 
4th and given for the Defendant ſhould not be ſet aſide (upon 
Thurſday, Payment of Coſts,) and a new T'ria] granted, —The Caſe ap- 
Sth. July peared to be this— on 
1764. | 
The Defendant Vaughan, a Merchant in London, gave a 
Caſh-Note upon his Banker, to One BicxnEtLL a Hufband 
of a Ship of His: Which Note was dated ** London, 22d. 
October 1763,” and directed to Sir Charles Aſgill, who 
was Vaughan's Banker; and was worded thus—** Pay 10 
« SAH FoxTUNE, or BearER,” ſo much. Bicknell, by 
ſome accident /oft this Note. The Perſon who found it, or 
who at leaft was in Poſſeſſion of it (however he might obtain 
that Poſſeſſion) came, four Days after the Note was pay- 
able in London to the Shop of GranT the Plaintiff, who 
was a Tradeſman at Por!/mouth, and bought Five Pounds 
worth of Tea of him, and gave him this Note in Paymen!, 
deſiring to have the Change out of it. GuanrT (the Plain- 
tiff) ſtepped out, to make Inquiry © who this Vaughan might 
be: And upon being informed © that he was a very good 
„Man and that it was his Hand-Writing,” He readily gave 


the Change out of the Note, retaining the Price of the.l ea. 
12 5 8 Vaughn, 
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Vaughan, upon being apprized that Bicknel] had loſt the 
Note, ſent Notice to Sir Charles A/gill © Not to pay it.” 
Whereupon GranT being refuſed Payment, brought his 
Action upon the Cafe againſt Vaucnan and inſerted tao 
Counts in his Declaration; One, upon an Inland Bill of Ex- 
change; the Other, an Indebitatus Afſumpfit for Money had 

and rec eived to his Uſe. The Cauſe was tried by a Met 
Jury of Merchants; who found for the Defendant. 


Sir Fletcher Norton and Mr. Dunning argued on the Part of 


the Plaintiff ; and Mr. Morton, Mr. Eyre (Recorder of Lon- 
don, ) and Mr. Wallace, on the Defendant's Part. 


On the Part of the Deſendant it was inſiſted 


That an Action could not be maintained on Eitler of theſe 
two Counts. | 


That this is not a negotiable Note : but only an Authority 
to receive ſo much Caſh. | | 


That Grant did not take it upon the Credit of the 
Drawes, but upon the Credit of the Perſon who Gavs it 
Him in Payment. 


That ſuch a Draught as this cannot be conſidered as a 


negotiable Bill of Exchunge For it was not accepted nor 


indorſed ; nor was it prote/ſlable, nor intitled to any day of 
Grace. It is only a mere Contrivance of Convenience be- 
tween the Banker and the Perſon who keeps Caſh with him. 
And Mr, Wallace not only inſiſted, that theſe Caſh-Notes 
are never intended to be generally negotiable ; but even 
ſuppoſed them to be confined within the Extent of the Bills 
of Mortality at furtheſt. A Bill of Exchange to A. or Bearer, 


is a Bill of Exchange to 4. himſelf ; but is not negotiable*s g,q vide 
And there is “ no Inſtance (as the Recorder ſaid) of any a Shewer 
Cuſtom of Merchants for a Bill of Exchange being made 235. Hin- 
* payable to Bearer,” generally. | ton's Caſe 
P ? | 34 C. 2. 


In 3 Lev. 299 Horton v. Coggs in C. B. P. 3 V. & M. * 


an Action brought by the Bearer of a Goldſinith's Note pay- 
able to B. or Beater, the Cuſtom “ to pay to the Bearer” was 
holden too general. | 


In 1 Salk. 125. Hodges v. Steward P. 5. W. M. B. R. 
—The firſt Point reſolved is, That a Bill of Exchange 
„ payable to J. S. or Bearer, is not aſſignable by the Con- 
© tract; ſo as to enable the Indorſee to bring an Action, if 
* the Drawer refuſe to pay.” 


The 
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The Preamble to 3. 4 Ann c. 9 does not ſay one Word 
about Notes payable to Bearer. It begins thus Whereas 
« jt has been held that Notes in Writing whereby the Party 
* promites to pay unto any other Perſon or his Order, are 
„ not aſſignable, Ic.“ And though the Words * or. unte 
*- Bearer” are ſlipt into the enading Part of the firſt Clauſe, 
yet no Part of the whole Statute bears any Relation, to them. 


In the Caſe of Morris v. Lee, Tr. 11 G. 1. B. R. (which 
was an Action brought by the Indorſee of a Note * to be 
* accountable to A. or Order, for 100/.”) the Court obſerved 
that the Words © or Order” was the proper Expreſſion uſed 
in fuch Notes, and mentioned in the Act of Parliament, 
evhere it intended the Note /hould be indorſable or negotiable. 


Arguments therefore ariſing from Caſes upon Notes of 
Hand will not prove much in the preſent Caſe. 


And upon the ſecond Count, the Plaintiff can have no Pre- 
tenſe, they ſaid, to recover a gainſt Mr. VauS HAN: He can 
only reſort to the Perſon, from hom he received or purchaſed 
the Note. This Note is not like a Banker's Note payable to 
. Bearer, However, even upon One of them, the Bearer can 
not recover as Bearer: For which they cited the Caſe of 
Walmſley v. Child.“ 


If a Bill is payable * to Bearer” only, the original Ad. 
vancer of the Money may indeed maintain an Action againſt 
the Drawer upon an Indebitatus Aſſimpfit, for Money had 
and received to his Uſe: But no cher Perſon can do ſo 
though He comes by it fairly and upon a valuable Conſide- 
ratien. And for this they, cited the abovementioned Caſe of 
Had es v. Steward, in 1 Salk, 125. 7 1 


TE PIAIxTIfrT's Counſel inſiſted that this Bill or Note 
was in its Nature gegotiable; and that ſuch Bills were in fact 
always conſidered as negotiable and actually negotiated, and 
commonly circulated as Caſh. And if they be, from the 
Mature of the Contract, negotiable, the Finding of the jury 
can not alter the Law : It is not the Province of the Fury, 
but of the Court, to determine what is or is not an Inland Bill 
of Exchange or a Promiſſory Note, within the Statute, If 
the Jury founded their Verdict on Law, they have miſtaken 
the Law: If on Fad, it is directly contrary to the Notoriety 
of the Fact; and Bank-Notes alone are a full and ſufficient 
Proof of that. And it is not to be conceived, that they are 
negotia bie wit/in the Bills of Mortality, and not negotiable 
beyond or out of them: If they are negotiable any where, 
they mult be ſo every where 

| | They 
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; They object, « That it is not a Bill of Exchange, becauſe 
« it is not accepted, nor can be proteſted, nor is intitled to a 
« Day of Grace, nor is indorſable.” 


But it is a negotiable Inflrument : It is not neceſſary that 
it ſhould be a Bill of Exchange. An Inland Bill of Ex- 
change is not like a Foreign Bill of Exchange: For the for- 
mer could not have been proteſted, before this Act of Parlia- 


ment, nor needs to be ſo, ſince the Act; whereas a foreign 


One always abſolutely required it. This is juſt the ſame as 

a Bill payable to Bearer. The Name of the Perſon to whom 

ſuch a Bill is made payable, means Nothing at all, in gene- 

ral Caſes of being made payable to ſuch a One or Bea- 

rer: Much leſs can it mean any Thing in is particular 

Caſe, where no Name of a Perſon precedes, but the Payment 
is to be to Si Fortune, or Bearer.” 


Then it is extremely clear {and indeed admitted) that the 
' Plaintiff came by it ſairly and honeſtly and bona fide, and 
upon a valuable Con ſideration, and without Notice of its be- 

ing a loft Bill, He therefore ſtands in the Place of Bick- 

_ NELL, and is equally intitled to maintain his Action, as Bick- 

nell Himſelf would have been if He had never loſt it nor 
parted with it : And he is intitled to recover upon Either of 
the two Counts laid in the Declaration. It is equal to Him 
indeed, wich of them He recovers upon: And there can be 
no Doubt as to the latter. And as to the former, the Court 
will not readily liſten to Objections about Forms, when the 
true Merits and honeſt Title are clear and plain. 


The only true and fair Queſtion is, Whether BicxneLL 
« or GAANHr ought to Bear this Loſs.” 


And ſurely there can be no Doubt, as between the Man 
who loft the Note (be it accidentally or care leſsly,) and a 
fair Purchaſer of it for a valuable Confideration. 


This caſe was determined in the Caſe of Miller v. Race, 
H. 31 G. 2. B. R.“ That Reſolution was founded upon the 
Fair Purchaſer's having a better Right than the Loſer of a 
1 even though the Man was, in that Caſe, rob- 

ed of it. 


Whoever gives a Note payable to Bearer, expreſsly pro- 
miſes to pay it to every fair Bearer. However, an implied 
Promiſe would ſuffice for our Purpoſe. - 


This Point is clearly ſettled by the AQ of 3 & 4 Any. 
c. , which puts Notes of Hand upon the ſame Foot with 
| both 


V. Ante, 
p. 45%. 


* 1 


2 
. 
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both Sorts of Bilis of Exchange, and makes them aflignable 
(though Choſes in Aion.) It enacts, that all Notes in Wri- 
ting, promiſing to pay to any Perſon or Order, or unto Bearer, 
ſhall be taken and conſtrued to be, by Virtue thereof, due 
and payable to any ſuch Perſon or Perſons to whom the ſame 
is made payable: And that the Aſſignee may bring his Ac- 
tion in like Manner as in Caſes of Inland Bills of Exchange. 


It is objected that the Words © or 10 Bearer” were not in- 
tended to have any Operation; becauſe no Notice is taken 
in the Preamble of the Statute, of Notes made payable to 
| Bearer, but only of Notes which are made payable to a per- 
fon or his Order. | 


But how could any Notice be taken of the former, in the 
Preamble? Such Notes did not require Indorſement: And 
the Preamble only recites, That the latter had been holden 
„not to be afſignable or indorſable over, within the Cuſtom 
„of Merchants; and that the Aſſignee or Indorſee could not, 
« within the Cuſtom of Merchants, maintain an Action upon 
" them againſt the Drawer.” But they were negotiable, be- 
fore the Act was made; and an Action would / far have 
Jain upon them, that they were Evidence of a Debt, and 
Hould put it upon the Defendant to ſhew that the Debt was 
ſatisfied. The Perſon to whom ſuch a Note was given, 
might have declared in a general Indebitatus Aſſumpfit for 
Money lent ; and the Note would have been good Evidence 
of it: Though He could not have declared upon te 2 40 
of Merchants. This was ſettled in the - Caſe of Clerke v. 

Martin P. 1 Ann. B. R reported in 2 Ld. Raym. 757. and 
+ Salk. 129 And Lord Ch. J. Holt was peeviſh there, and 
faid © That the continuing to declare upon theſe Notes, upon 
* the Cuſtom of Merchants, proceeded from Obſtinacy and 

Opiniĩonativeneſs; fince He had always expreſſed his Opi- 
nion againſt them, and ſince there was ſo eaſy a Method 

- © as to declare upon a general Indabitatus Aſſumpſit for 
Money lent.” 55 3 np; 


| N That Action was brought upon a Note payable to the 
# : Plaintiff Clerke or bis Order, and brought by Clerke Him- 

. ſelf. But Actions had been ſometimes brought & the Bearer, 

1 before the making of the Statute of 3 U 4 Ann upon Bills or 
n Notes payable to Bearer only: particularly, in the Caſe of 
5 Nicholſon v. Segdwich, P. 9. W. 3 in C. B. mentioned in 3 
b Sul 69. but beſt reported in 1 Ld. Raym. 180. 


|  Hinton's Caſe, in 2 Shower 235, 11.34. C. 2. F. R. (thcugh 
= | looſely reported) is on the Plaintiff's Side, as far as it goes. 
| It is plain that the Plaintiff Hinton brought the Action as 
| Beerer: And the Caſe fully proves That the Action would 


| =O lie, 
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lie, F the Plaintiff came by the Bill of Exchange honeſt” 
ly and on a valuable Conſideration”; This being Lord 
Chief Juſtice Pemberton's general Allegation, 


As to the Caſe of Horton v. Coggs, reported in 3 Lev. 
299y.—The Reaſon given why the Cuſtom © to pay 72 the 
« Bearer” is too general, (wiz. © that perhaps the Gold- 
« ſmith, before Notice by the Bearer, had paid it to Barlow 
« himſelf,”) is a bad One. | 


The Caſe of Nicholſon v. Sedwich (or Seldnith, as it is eall- 
ed in 3 Salkeld) was exaQly like the Caſe of Horton and 
Coggs : And the Court agreed, That the Action could not 
be brought in the Name of the Bearer ; but ought to be 
brought in the Name of Him to whom the Note was made 
** payable.” But the Reaſon there given is not a ſufficient 
One: It is this, that if the Bearer ſhould be allowed to 
bring the Action in his own Name, it might be inconve- 
nient: For then any One who finds the Note by Accident, 
may bring the Action and recover,” Whereas it appears 
by Hinton's Caſe, ©* That He muſt intitle Himſelf to it on 4 
valuable Conſideration : For if He come to be Bearer by 
* Cafjualty or Knawery, He ſhall not have the Benefit of ie.” 


Neither does that Reaſon (if it had been a better One than 
it is) claſh with the preſent Caſe ; becauſe is Plaintiff did 


here pay a valuable Confideration for the Note. 


And to urge the Neceſſity of the Action's being brought in 
the Name of the Perſon to whom the Note was originally 
made payable, would carry the Matter % far: For that 
would prove that BicxNELL himſelf could not have wain- 
tained the Action; ſince the Note is not made payable to 
Him, but to Ship Fortune. Vet, without Doubt, BICXXELL 
/himſc!f might have maintained the AQion, And this ap- 
pears by a Remark of Lord Raymond's, in reporiing the Caſe 
of Teſſell and lee v. Lewis (1 Lord Raym. 744.) That if 
the party to whom the Note is delivered, demands the 
Money of the Goldſmith in reaſonable Time, and He will 
not pay it; it will charge Him who gave the Note: Hop- 
ins v. Geary, H. 1. Ann B. R. Guilahall.“ 


It would be abſurd indeed to ſay, that the Bearer could 
* maintain an Aktien upon a Note that he came di /hone/tly 
by.“ Certainly, He can not: For He mult prove that, 
that He came by it honeſtly.” | 


As to the Inference drawn * from the Caſe of Morris v. * V. Ante, 
Lee, that theſe Notes made „ to Bearer” were 1818. 


not intended to be negotiable ;” 
ſuch a Thing: The contrary is moſt clear and apparent. 
This was one of the Matters which the Act of 3 4 Ann. 

intended 


t is impoſlible to ſuppoſe 
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intended to remedy. The Caſes relied on by the Defendant 
were prior to that Act: There is none, ſince the Making of 
it, that can avail them. And there is no Caſe at, all, where 
it has been determined, that a Note of this Kind can not be 


given in Evidence upon a general 1ndebitatus:Aſſumpfit for 
Money had and received. | | | 


It is enough for the Plaintiff, that this Note was negotiable. 
The Bearer muſt prevail againſt the Drawer in ſame Mode of 
Action; having come by it fairly and honeſtly. Since the 


Act, the fair Holder of a Note payable to Bearer may, by the 
. expreſs Words of the Act, maintain an Action againſt the 
Drawer :: Otherwife, the Act would not put promiſſory 
Notes upon the fame ' Foot with Inland Bills of | Exchange, 
as it profeſſes to do. The Words of it are—* ſhall and 


„may maintain an Action for the. ſame, in ſuch Mannes 
«as He might do upon any Inland Bill of Exchange.” And 
the Intereſts of Commerce require this Determination. But 


there can be no Sort of Doubt on the latter Count ; as the 


Note is Evidence of the Plaintiffs Money being in the Hands 


of the Perſon who gave it. 


Whether therefore this Caſe be conſidered upon Principles 
of Law, prior to the Act of 3 & 4 Ann. or upon that Act, 


or upon what has paſſed /ince the Act, it will appear that the 


Plaintiff ought to recover in this Action: And conſequently, 


the preſent Verdict is a wrong One, and ought to be /et afide. 


And no inconvenience can happen, nor will any Injuſtice 
be done thereby: For the Matter will be open to Evidence, 
and all Facts may appear. 


Lord MaxsrIELD ſaid the Caſe of Nicholſon. and 
Sedgwick was urged by the Defendant's Counſel at the 


Trial: And, not being appriſed of the Point in Queſtion, 


till it came on to be tried before Him, He was not fully 
aware of the Caſes which differed from it. And yet He 
was ſtruck, He ſaid, very ſtrongly, that, upon general Prin- 


ciples, that Caſe was not agreeable to Law and Juſtice : And 


He then thought that the Reaſons, upon which that Caſe and 
the other Authorities relied upon by the Counſel for the De- 


ſendant at the Trial, were grounded, were inſufficient Ones. 


That “of the Goldſmith's having perhaps paid the 
« Money to the Original Payee himſelf, before Notice from 
« the Bearer.” can never hold: It can not happen, in the 


Courſe of Buſineſs, that the Money ſhould be paid to the 


Nominee, before Notice from the Bearer. 


Nor 
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Nor was any ſatisfactory Reaſon given, why an Action 
might not be brought in the Bearer's o2wu Name. The Rea- 
ſon alledged, that then any Perſon who ſinds the Note ac- 
6 cidentally, may bring an Action and recover,” is inſuffici- 
ent; becauſe the Plaintiff in ſuch Action mut! prove that 
He came by it bond fide and upon a valuabic Conſideralion. 


As to the Nece/i/y of bringing the Action in the Name of 
the Perſon to whom the Note was originally made payable j— 
It was impoſſible in the preſent Caſe ; becauſe there was 79 
Perſon originally named as the Payee: It runs © Pay to Ship 


Fortune, or Bearer,” However, F there had been a Per- 


ſon named, the Reaſon would not hold: Fer the Perſons fo 
originally named may become Bankrupt; or may be indebted 


to the Drawer of the Note, ſo as to give the Drawer a Right 


to /et off ſuch Debt againſt the Demand of the Money cue 


upon the Note. So that if the Courts of Lew e ſhould not 
allow the Bearer to bring the Action in his oxws , there 


might be % Relief at all. And it can never be ſuppoſed 
reaſonable or legal, that the Banker ſhould have ir left in l 


Diſcretion or Choice, to pay the Money to One Gr the Other 


as his Fancy or Inclination ſhould lead Him, 


Theſe Thoughts occurred to Me at the Trial: And there- 
fore ] choſe to take the Opinion of the Court. 


I left two Things to the Conſideration of the Jury. The 
firſt was, Whether the Plaintiff came to the Poſleſſion of 
this Note fairly and bond fe (which neceſſarily includes 
his not having Notice of its being a loſt Note.) The ſecond 
was, © Whether ſach Draughts as this is, were, in the 
„ Courſe of Trade Dealing and Buſineſs, a2ually paid 
% away and negociated, or in Fad and Practice negotiable :" 


And I then conſidered 7247s, as leaving a plain Fad to them, 


upon which they could have no Doubt, 


But I am now clearly of Opinion, that I oygh? not to have 
left the latter Point to them: For it is a Jo of Law 


„ Whether s Bill or Note be negotiable, or not,” | 


It appears in the Books, © That theſe Notes are, by Law, 


© NEGOTIABLE.” And the Plaintiff's maintaining his Ac- 


tion, or not maintaining it, depends upon the Queſtion 
« Whether ſuch a Note is negotiable or not.“ 


It appears likewiſe, © that the Bearer of them may main- 
«© tain an Action as BeaRER, where He can intitle Himſelf 


„„ to them on a valuable Confederation.” * 
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* V. ante, 
p. 452. 


Hintor's Caſe, in 2 Shower 235, is this—** Caſe on a Bill 


„of Exchange, againſt the Drawer, (Bill not being paid) 


% and payable to J. S. or to the Bearer. The Plaintiff brings 
«© the Action, as Bearer. And, upon Evidence, ruled by 
* the Lord Pemberton that He mu/l intitle Himſelf to it on a 


* valuable Confideration, (though among Bankers they 


« never make Indorſements in ſuch Caſe :) For if He come 
«© to be Bearer by Caſualty or Knavery, He ſhall zo? have 
« the Benefit of it.” (And it would be abſurd, to indor/e 

ſuch Bills as are made payable to Bearer.) | 


Crawley v. Crowther, 2 Freeman 257. Tr. 1702, in Chan- 
cery—** If a Bill be payable to A. or Bearer, it is like ſo 


« much Money paid to whomſoever the Note is given; that, 


4% Jet what Accounts or Conditions ſoever be between the 
Party who gives the Note and A. to whom it is given, yet 
„it ſhall zever Fed the Bearer ; but He ſhall have his 
«© whole Money. So that the avhole Intereſt is transferred 

to the Bearer. | | 


1 Salt. 126. pl. 5. Anonymous, M. 10 V. z. coram Holt 
Ch. J. at Ni prius at Guildhall, ** A Bank-Bill payable to 


A. or Bearer, being given to A. and loſt, was found by a 


« Stranger, who transferred it to C. for a valuable Conſider- 
1% ation: C. got a new Bill in his own Name. Per Holt Ch. 
« J. A. may have Trover againſt the Stranger who found 
« the Bill; For He had no Title, (though the Payment to 
c him would have indemnified the Bank:) But A. can 20t 
«© maintain Trover againſt C. by reaſon of the Courſe of 
« Trade; which creates a Property in the Aſſignee or Bearer,” 
It is negotiable by Delivery. 


Miller v. Race, H. 31 G. z. B. R.“ The Holder of a 
Bank. Note recovered againſt the Caſhier of the Bank, though 
the Mail had been robved of it, and Payment was ſtopt ; it 
appearing, that He came by it fairly and bond fide and upon 
a valuable Conſideration. And there is 20 Diflinfion be- 
tween a Bank. Note and ſuch a Note as his is, 


The AQ of 3, 4 Ann. c. 9. puts promifſory Notes upon the 
fame Foot, throughout, with Inland Bills of Exchange. And 
therefore whatever is the Rule as to Inland Bills of Exchange 
payable to Bearer, muſt be ſo likewiſe as to Notes payable to 
Bearer, | | 


In a Caſe between Valneſſey v. Child, 11th December 
1749, in Chancery, where One of Mr. Child's Notes, pay- 
able to Bearer, was loſt or ſtolen, and Payment ſtopt by the 
true Owner, who demanded that it ſhould be paid to Him ; 

7 Mr. 
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Mr. Child refuſed to pay it, without Surety againſt the De- 
mands of a future Bearer. The true Owner brought his 
Bill. Lord Harduicke diſmiſſed the Bill, unleſs the true 
Owner would find ſuch Security. And He went upon the 
Principle, that no Diſpute ought to be made with the Bearer 
of a Caſh-Nite, who comes fairly by it; for the Sake of 
Commerce, to which the Diſcrediting ſuch Notes might be 
very detrimental. | 


Upon looking into the Reports of the Caſes on this Head, 
in the Times of King William the Third and Queen Ave, 
it is difficult to diſcover by them, when the Quelition ariſes 
upon a Bill, and when upon a Nete : For the Reporters do 
not expreſs themſelves with ſufficient Preciſian, but uſe the 
Words Note” and © Bill” promiſcuouily, It appears, 
however, that there were different Opinions about the Man- 
ner of declaring upon them: Lord Ch. J. Holt got into a Diſ- 
pute with the City about it. He was of Opinion, that the 
Plaintiff could not declare as upon a Specialty, (where the 
Conſideration could not be diſputed :) But He all along 
agreed, that the Plaintiff might declare upon an Indebitatus 
Aſumpfit. The Objection was, to bringing an Action upon 
the Note it/elf, as upon a Specialty - But I do not find it any 
where diſputed, that an Action upon an Indebitatus A//1mpfit 


generally, for Money lent, might be brought on a Note pay- gee 2 Ld. 


able to One or Order. | | 


Great Force ariſes from the Act of Parliament of 3 & 4 
Ann. putting Notes merely upon the Foot of Inland Bills of 
Exchange, and particularly ec Notes payable to Bearer. 


But upon the /econd Count, the preſent Caſe is guite clear, 
beyond all Diſpute. For undoubtedly, an Action for Money 
had and received to the Plaintiff's Ule, may be brought by 
the bong fide Bearer of a Note made payable 7 Bearer. There 
is 0 Caſe to the contrary, It was certainly Money received 
for the Uſe of the original Advancer of it: And if ſo, it is 
| for the Uſe of the Perſon who has the Note as Bearer. In 
this Caſe, Bix NEIL Himſelf might undoubtedly have 
brought this Action. He 4% it: And it came bond fide and 
in the Cour/e of Trade, into the Hands of the preſent Plain- 
tiff, who paid a full and fair Conſideration for it. BICKNELL 
and the PLlAIN TIFF are Both innocent. The Law muſt de- 
termine «whether of them is to ſtand to the Loſs: And by 


Law, it falls upon Bic&NELL. 
There ought to be a new Trial. 


Mr. Juſtice Witmor—Tf a Verdict be given with- 
out Evidence at all, or againſi piain Evidence, or againſt Law, 


it ought not to ſtand. 8 _ 
| 2 The 


Ray m. 758. 
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The two Matters left to the Conſideration of the Jury, 
upon this Trial, were “ Whether the Plaintiff came by this 
«© Note fairly and bond fe; And © Whether ſuch Notes 
„or Bills as this is, are in Fadt and Practice negotiated. 


The latter is as plain and notorious, as that there is a Bank 
of E gland No Man can doubt it. The Verdict is there- 
fore againſt Evidence, as to this Point, 


Probably, the Jury took upon themſelves to conſider 
« Whether ſuch Bills or Notes as this 1s, were in their own 
% Nature negotiabie.” But this is a Point of Law: And by 
Law, they are negotiable. Their Verdict is therefore againſt 
Lato; and ought to be ſet aſide, For, though when Facts 
and Law happen to be ſocomplicated and intermixed that a 
Jury can not help taking Both into their Conſideration, it 
may be difficult or even impoſſible for them to avoid found- 
ing their Verdict upon Both ; yet they are not at Liberty to 
determine contrary to Law: They ought to take their Notion 
of Law, from the Direction of the Judge who tries the 


| Canſe. Formerly, a Jury would have been liable to an Ar- 


taint, for ſuch a Verdict: Now, the Court control their Ver- 
dicts, by ſetting them aſide and granting a new Trial, 


As to the other Matter, the Manner how this Plaintiff came 
by the Note—lt appears to have been taken by Him fairly 
and bond fide, in the Courſe of Trade, and even with the 
greateſt Caution: He made Inquiry about it, and then gave 


the Change for it. And there is not the leaſt Imputation or 
Pretence of Suſpicion that He had any Notice of its being a 


loſt Note, 
So that this Verdict is clearly againff Law : For if the 


Note be negatiable, and the Plaintiff came fairly by it, He 


was intitled to recover. ; 


Trovcn Both the Claimants were innocent; yet, as 
BICEN ELI /off the Note, and GRAN r took it in the Cour/e 
of Trade, bond fide and upon a valuable Confideration, GRANT 
has the better Equity, But if their Equity were only egal, 
it is a known and a god Rule, that . melior eft Conditio 


% PyYidentis*: And that would be ſufficient to turn the 


Scale. If there was Neg/zgence-on one Side, and None on the 
Other; hat allo would turn the Scale: And if there be any 
on ezther Side in this Caſe, it ſhould ſeem to be rather impu- 
table to the Perſon who 4% it, than to Him who thus took 
it in the Courſe of Trade. | | 


If 


— 
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If This Bearer can not bring an Action upon it, No-body 


can: For as it is aot made pa yable to any particular Perſon 


by Name, no Action can ve brought i the Name of ſuch par- 
ticular Perſon, 2 


But this is a negotiable Note; and the Action may be 
brought in the Name of the Bearer. *©* Bearer” is Deſcrip- 
tio Perſong : And a Perſon may take by that Deſcription, 


as well as by any other. In the Nature of the Contract, 


there is no Impropriety in his doing ſo, It is a Contract 75 
% pay the Bearer, or to the Perſon to whom He ſhall deliver it,“ 
(whether it be a Note, or a Bill of Exchange:) And it is 
repugnant to the Contract, that the Drawer ſhould objeRt 
" 3 the Bearer has no Right to demand Payment from 
«© him.“ | 


Then upon the Caſes Hinton's Caſe in 2 Show. 235. is 
deciſive: And it is agreeable to common Senſe and Reaſon, 
„That if a Man comes by ſuch a Note or Bill, fazrly and 
«© on a valuable Conſideration, He ſhould have a Right to 
«« maintain an Action upon it as Bearer.” 


The Rea/ons given in the Caſes that are oppoſite to this, are 
altogether unſatisfactory. Thoſe Determinations firike at 
this great Branch of Commerce: If they were to prevail, 
they would put an End to all this Species of it. V would 
take a Bill or Note payable to One or Bearer, if the Perion 
named in it might releaſe it, or if a Debt of his might be et 
ef againſt it ? | 


On the other Hand, It is but juſt and reaſonable, that if the 
Bearer brings the Action, He ought to intitle himſelf to it on 
a valuable Conſideration ; and ſtrictly to prove his coming by 
it bona fide. 


Even before the Statute of 3 & 4 Aan. Lord Ch. J. Holt 
Himſelf thought, that an Indebitatus QMumpſit for Money 


lent, or for Money had and received, might be maintained 
upon ſuch a Note: And F it was a Queſtion antecedent 10 
that Act, I ſhould ſtand by that firſt Cale of Hinton, rather 
than the latter Ones which differ from it. 


Bur that Statute was made expreſsly and on Purpoſe . 
ebviate theſe Doubts. 


However, if you would ſuppoſe it made to introduce a 
neao Law, and that ſuch an Action could net have been main- 
tained before the making of it; yet it is the manitelt-and 


profeſſed Intent of the Act, to put promiſſory Notes upon the 
| Jame 


— 


} 
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ame Foot with Inland Bills of Exchange: And it clearly 
means to make Notes payable to Bearer, liable to Actions 
brought por ſuch Notes as por a Specially, 


And no Caſe having happened upon this Head ſince the 
Making of the Statute, is a Circumitance which ſhews that 
the Statute was / under od, and that the true and ſound 
Conſtruction of it is © That promiſſory Notes fboulZ be put 
% upon the /ame Foot with Inland Bills of Exchange.“ If it 
ſhould be conſtrued otherwiſe, it would follow, that In- 
land Bills of Exchange would be upon a berrer Foot than 
« promiſſory Notes“: Which would be contrary to the 
Words and Meaning of the Statute, | 


Tuis, row under Conſideration, is a negotiable Inſtrument, 
which, I think, participates more of the Nature of a promiffory 
Note, than of a Bill of Exchange. But taking it as a Bill of 
Exchange,—A Bill of Exchange is a Promiſe © to pay the 
«© Money F the Drawee does not pay it:“ Conſequently, _ 
the Payee may bring the Action againit the Drawer. 


In this particular Caſe, if the Bearer can not bring the 
Action, ho can? No Per/on at all is named: It is “ pay 
& to Ship Fortune, or Bearer.” Therefore this particular 
Caſe is out of all the Caſes cited. For, they ſay ** that the 
« Action muſt be wp 4 in the Name of the Perſon to 


* cohom the Note is made payable:“ But there is 20 ſuch 


Perſon, in the preſent Caſe. 


It would be of infinite Inconvenience, and would introduce 
the utmoſt Confuſion, if it were to be eſtabliſhed . That 
e the Bearer of a Bill or Note made payable to Bearer could 
* got maintain his Action upon it.“ | 


As to its being negotiable within the Bills of Mortality, 
and zo further ; There is no Colour for ſuch a Diſtinction: 
It muſt be negotiable every where, if it is negotiable ar all. 


Upon the Whole, I think this to be a Verdict again? Law; 


and am of Opinion that it ought to be /e? aſide, 


Mr. Juſtice YaTes delivered his Opinion much to 
the ſame Effect; and clearly held the Verdict to be againſt 
Law. 


It was not within the Province of the Jury, to determine 


upon the Negetiability of this Note: It was à Queſtion of 


Law, not of Fact, Whether ſuch a Bill or Note was or 
* was not negotiable.” 


And 
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And Nothing can be more peculiarly negotiable than a 
Draught or Bill payable to Bearer ; which is, in its Nature, 
payable from Hand to Hand, toties quoties. 


And He was of Opinion, that an Action wi/l lie for the 
Bearer of ſuch a Bill. 


The Reaſons given againſt it, in the Caſes which have 
been cited by the Defendant's Counſel, are not at all ſatis- 
factory. | a 


It had been doubted, it is true, Whether that Species 


« of Action where the Plaintiff declares upon the Note it- 


* ſelf as upon a Specialty, was proper:” But here is a Count 
upon a general Iudebitatus Afſumpfit for Money had and re- 
ceived to the Plaintiffs Uſe. The Queſtion © whether He 
„ can maintain 2-75 Action,“ depends upon its being a/ign- 
able, or not. The original Advancer of the Money mani- 
| feſtly appears to have had the Money in the Hands of the 
Drawer: And therefore He was certainly intitled to bring 
this Action. And if He transfers his Property to another 
Perſon, that other Perſon may alſo maintain the like Action. 
Whoever has Money in the Hands of Another, may bring 
ſuch an Action againſt Him. This appears from the Deter- 
mination of the Caſe of Yard v. Evans reported in 2 Ld. 
 Raym. 930: Where not a Shilling of Money had paſſed be- 
tween the Plaintiff and Defendant ; and yet Holt and Porvell 
Both held, That an Indebitatus Afſumpfit for Monies re- 
„ ceived to the Plaintiff's Uſe, properly lay.” In the pre- 
ſent Caſe, the Drawer had Money in his Hands belonging to 
BICENELL: And BickNELL muſt be conſidered as having 
delivered this Inſtrument to the Plaintiff Gx ANT; which is 
tantamount to an Indorſement. (A real Indor/ement of a 
Note payable 20 Bearer would have been a4/urd.) The De- 
livery of it muſt indeed be proved: And the Circumſtances of 
the preſent Caſe do amount to 4 Prof of a Delivery of it to 
the Plaintiff, And there is no Doubt about his having come 
by it fairly, bond fide, and on a value Conſideration. 


There would be great Inconveniencies, if ſuch an Action 
as this is, might not be brought by the Bearer. If no Action 
could be brought but in the Name of the Perſon to whom the 
Bill or Note was originally made payable, that Perien might 
releaſe the Action; or a Debt due from him might be jer off 


againſt it, in Account: And ſo the true Owner of the Note 


might 4% the Whole or Part of it, though ic was transferred 
to Him upon a valuable Conſideration, ; 


As 
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As to the Notion of its being negotiable in London, and 
not elſewhere, there is no Foundation for ſuch an Imagina- 
tion. It muſt be equally ſo ot of London, as in London 
And it is juſt the ſame as a Bank-Note. . 


Upon the Whole, I think the Jury have done wrong: And 
therefore the Verdict ought to be et aide. _ 


Per Cur (unanimouſly and clearly) 


® The RuLs made ABSOLUTE (for a“ new Trial.) 
Plaintiff, | | 
upon ſuch 
new Trial, 


re covered . | | <1 . , 
the Money, > Rex ver/us Juſtices of Peace for Wiltſhire. 


N Saturday the 2d. of June laſt, Mr. Thurloav ſhewed 

Cauſe why a Writ of Mandamus ſhould not iſſue, di- 

rected to the Jultices of the Peace for the County of Vilis, 

commanding them to receive and proceed upon a TRAVERSE 70 

a certain PRESENTMENT made by a Jullice of Peace upon 

View, againſt the Inhabitants of the T'ything of Connocł in 

the ſame County, for ot repairing a Highway within the ſaid 
Tything. | | | 


The Cauſe ſhewn by Mr. Thurloww was, that, as this was 
a Preſentment in the Seſſions made by a Juſtice of Peace upon 
Eis owon Knowledge ©* That the Highway was out of Repair,” 
a GENERAL Traverſe could not be admitted: For, though 
ſuch a Preſentment by a Juſtice of Peace upon View be 
traverſable as to all other Points, yet it is conc/u/frve so PAR 
as the View and Knowledge of the Fuſtice goes; And the Fact 
of its being out of Repair can not be diſputed. Conſequently, 
though a Hpecial Traverſe ought to be received, a general 
One ought not. + | | | 


This Power of Preſentment by any One Juſtice pon his 
ou, proper Knowledge, * of any Highway not being well 
« and ſufficiently repaired and amended,” is given by 5 Elix. 
c. 13. $.9. which refers to 2, 3 Ph. & M. c. 8. And 3 . 
M. c. 12. has alſo a Relation to the ſame Subject. 


And it has been holden, * that the Party againſt whom 
c ſuch a Preſentment is made, can not take a Traverſe to the 
* Want of Repair of ſuch Highway.” 


Keilway 34. a. Dalton, c. 26. Crompton 110. (not 131, as 
it is cited by Hawhkins,) Hawkinss P. C. Lib, i. c. 76. 
p ; $. 72. 
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& 72. P. 217. (who acknowledges this, though He does 
not enter into the Reaſon of ſuch an Expoſition of the Claule. 


Dyer 13. b. p. 64.) 


And in the Caſe of * The King againſt The Inhabitants of * Sevithis 
Hornſey, in B. R. Lord Ch. J. Holt held, that where a Juſ- Caſe in ; 


Reports ; 


tice of Peace preſents a Highway, upon his Yiew, to be our „1 3 


of Repair, there the Parties are Hopped to plead © that it is 38. Tria. 3 
16 ir.“ J : 

in Repair.“ It is true indeed, that the other Judges were W. & M. 
againſt Him; and held, that the Parties m/ght traverſe the 1697. Holt 


by ; Mo iew. 338. S. C. 
Non-repairing, though the Preſentment was on View. 3: e ee 


| Term. 12 
Mod. 13. S. C. of the next Term, M. 3 W. & M. 1691. 1 Shower 270. of Trin. 3. 
and 291 of M. 3 W. & M. Carthew 212. of a later Tem than any of the Others, 
namely, Hil, 3 W. & M 1691-2, Not One of theſe five Reporters ſay 2vhat becam 
of the Caſe ; excepting that Shower, in p. 291. ſays, „Per Cur. Ordered to ſtay.“ 
Note, Three of the firft four repreſent even Holt Himſelf to ſay “ that the Defendant 
„ may traverſe.” The Words here cited by Mr, Thurlow are taken from Carthew's 
Repert of the Caſe, | | 


Mr. Dunning, contra, argued in Support of the Rule, that 
the Juſtices were obliged to receive the Traverſe generally; 
and that the Defendant had a Right to traverſe the Ways be- 
ing out of Repair, notwithſtanding that the Preſentment was 
made by the juſtice pan his own View. 

The Words of the 5 Eliz. c. 13.4 9. are that Every 
« Juſtice of Peace ſhall have Authority, upon his own 
Knowledge, in the open Seſſions, to make Preſentment of 
« any Highway not welland ſufficiently repaired and amend- 
« ed S And every Preſentment made by any ſuch Juſtice 
of Peace upon his own Knowledge as is aforeſa:d, ſhall be 
* AS GOOD and of the Same Force Strength and Effet in 
« the Law, as if the ſame had been pręſented found and ad- 
% judged by the Oath of twelve Men. | 


It can therefore be no MORE than equal to an Indictment, 
or to Preſentment by twelve Men on their Oaths : Both of 
which are traverſabſe, in a// Points. The Traverſe muſt apply 
to the Thing preſented: And that is the Want of Repair. It is 
traverſable in the ſame Manner as Indictments for forcible 
Entries, or for Treſpaſs : that is, in 4% Points, 


Serjeant Hawtins's own Opinion is, in Point, againſt the 
old Expoſition of the Clauſe ; which (by the Way) is not 
to be found in the Books referred to in his Margin“: The # gee lib. 1. 
Statute expreſly ſaves to every Perſon that ſhall be touched p. 217. 
by any ſuch Preſentment, “ his LawrFuL TRraveRss to 
„the ſame Preſentment, as He might have upon any In- 
* Aictment of Treſpaſs or forcible Entry, by: the Laws of this 
„Realm, before the making of that Statute”: And, as the 
Scrjeant thinks, it is clear, “that every Defendant os 
TER « {ſuch 
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« ſuch Indictment may traver/e the waoLe Matter alledged 
„ againſt Him.” Therefore He ought to have the /ame 
Benefit in the preſent Caſe. 


A Coroner's Inqueſt finding a Perſon Felo de fe, is traverſ- 
able. BD N 


Tur CourT thought proper to enlarge the Rule, to 
the preſent Trinity Term. For, it appeared, upon a Diſcuſ- 


ſion of the Queſtion, at the Bar, and on the Bench, and upon 


Inquiry, into the Practice in different Counties, That there 
had been a great VaR1ETY both of Orinion and PR Ac- 
TICE about this Matter. 


Mr, Juſtice WIL uor ſaid, that a Notion had long 
prevailed and ſeemed to be countenanced by the old Books, 
« That a Preſentment made by a Juſtice of Peace, purſuant 


* to 5 Elix. c. 13.4. 9. of a Highway's being out of Re- 


«« pair, could act be controverted as to the Fact of its being 
% out of Repair; And He knew that the late Mr. Juſtice 
Abney was of that Opinion, and thought * that the Statute 
4% had truſted the Eye of the Juſtice with the View of the 
% Repair”; But He did not know, He ſaid, of any judicial 
Determination that Way. And He had always underſtood, 


that for about 30 Years paſt, the Notion and Practice had 


been contrary : And for his own Part, he underſtood ſuch 
a Preſentment to be as traverſable as an Indictment. And the 
Act of Parliament puts it upon the ſame Foot: For the 
Word . adjudged” by the Oath of 12 Men, means nothing 
more than ** found by a Grand Jury.” The Words of this 
AR can only apply to the Repair And the Traverſe puts the 
Fact of its Sufficiency immediately in Iſſue. 


Mr. Juſtice YaTEs obſerved, that there is no Juriſ- 
diction in this Kingdom, where a Defendant ean be convict- 


ed unheard. 


And Lord MAN SFIEIL D thought the Reaſons for its 
being traverſable, to be very ſtrong. | 


The RuLe was enlarged, 


And— | 
Lord MansF1ELD now declared (generally and with- 


out ſaying more,) That they were all of Opinion, „that a 


&« Mandamus ſoould go, commanding the Juſtices to receive 
and admit a general Traverſe,” | 


RuLt made aBSOLUTE. 


- Baddeley 


= 
ed 
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a prior Grant of it to t 
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Baddeley verſus Leppingwell. e i oh. 
7 f Jul 
HIS was an Action of Treſpaſs for breaking and en- in org 


tering the Plaintiff's Cloſe called the Hop-Ground. 
The Defendant pleads ©* Not Guilty ;” and alſo a Juſtifica- 
tion of his Entry, under a Grant in Fee from Thomas Afpur/? 
Eſq; Lord of the Manor of Hedingham- Borough in Eſex, 
made to Him on 1oth December 1761, by his Steward, at a 


Court-Baron; To hold the ſaid Cloſe to Him and his Heirs, 


by Copy of Court Roll, according to the Cuſiom of the 


Manor. The Plaintiff, in her Replication, admits that Tho- 


mas Ajburſt Eſq; was Lord of the Manor of H. and was 
ſeiſed in Fee of the Cloſe; But alledges that at a Court of 
the {aid Manor holden upon the 3d. of Zuly 1754, He made 

he Plaintiff and one E/len Baddeley 
her Siſter ; To hold in Corparcenary, by a Copy of Court- 
Roll: And that Ellen died; and thereupon, at a ſubſequent 
Court, the Lord granted her Moiety to the Plaintiff in Fee, 
and She was admitted thereto on the 25th June 1756, and fo 
became ſole ſeiſed. The Defendant, in his Rejoinder, al- 
ledges, that the Lord had made a former Grant to Thomas 
Ives, in Fee, who died; and the Premiſſes thereupon de- 
ſcended to Thomas Ives, his Nephew and Heir; who con- 
veyed the ſame to Him the Defendant, and traverſes the 
GRAN T alledged in the Replication to have been made by 


T homas Aſhurft Eſq; to the Plaintiff and her Siſter F/ler 


Baddeley, in Manner and Form as in and by the Replication 
is alledged. And upon this Traverſe of the GRAN al- 


ledzed in the Replication, ue is joined. 
The Cauſe was tried at the Eher Aſſizes, before Mr, Juſ- 


tice Bathurſt : And a ſpecial Caſe was Rated to the follow- 
ing Effect. 


The Treſpaſs being proved, upon the firſt Iſſue taken upon 


the Plea of Not guilty, the Caſe (upon the fecond Iſſue) ap- 


peared to be— 


That Thomas Ives was ſeiſ d in Fee of the Place where it 
was committed; and that He ſurrendered it to the Uſe of 
his Will, and then made his Will, and died : Which Will 
was as follows“ In the Name of God: Amen. I Thomas 
«« Toes of Caſile. Hedingham in the County of Efzx Victualler, 
« being Cc, do make c. I give and bequeath unto Clement 
« Boreham of Rowhedge in the ſaid County of E Victual- 
ler the Houſe I now live in, fituate and being in Ca//e- 
« Hedingham aforeſaid, and called or known by the Name 
«« or Sign of the Cork, for and during the Term of his natu- 
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« ral Life; He PAYiNG THEREOUT yearly and every Year, 
„ by Half-yearly Payments, Forty Shillings a Year to Robert 
6% Boreham my Grandſon: And after the Deceaſe of the 
* aforeſaid C/-ment Boreham, to be equally divided to Robert 
«© Boreham, Sabill Boreham, and Feremiab Boreham, the 
“ Children of Robert Boreham deceaſed. Item, I give and 
% bequeath my tau Copyhold Tenements now in the Tenure 
& or Occupation of Edward Twogood and Elizabeth Sawvill 


* Widow, being in Cale Hedingham aforeſaid, to Sargh 


c Borebam, the Daughter of Elizabeth Boreham Widow; 
« She paying THEREOUT Forty Shillings a Near to her Siſter 
& Elizabeth Boreham. Item, the Forty Pounds that my 
« Daughter Flizaberh Boreham aforeſaid has of mine, I give 
*« to Anne Boreham and Mary Boreham, my Grand-Dangh- 
* ters; to wit, 20/. a piece Share and Share alike. Item, 
ive and bequeath to my Brother John Ives 50l. and do 


I 
08 a acquit him of a Note I have under Hand for 50/. 


« more. Item. I give to the Children of John Farderſivort h 
« that He had by his firſt Wife, 15/. em, I give to Sander 


% Paſford's three Children 15 Pounds. My Mind and Will 


« js, that what Legacies I have herein given, ſhall not be 
* paid till after the Deceaſe of Me and my Wife, and 3 
e Months after. And laſtly, I do hereby nominate make 
« and appoint my faid Wife, Clement Boreham aforeſaid, and 
« Fohn Ives, Executrix and Executors of this my Will. In 
„ Witneſs whereof &c, the zd. Day of December 1740. 
&« Thomas Ives,” | ; _ 


That the Eſtate deviſed by the Will of the ſaid Thomas 
Toes to Sarah Boreham conſiſted of two Cottages and the 
Hoyp-GRrounD in 2zeſtion; and was, at the Time of his 
2 of the yearly Value of Five Pounds and Six Sbil- 
ings. | 


That at a Court-Baron holden for the Manor of Heding- 
ham-Borough on 4th. of April 1743, Sarah Boreman was ad- 
mitted to the ſaid Premiſſes, (prout the Admiſſion ;) and 
made a Surrender to the Uſe of her Will ; and afterwards 


_ deviſed the ſame (prout the Will ;) and died. 


| That a holden for the ſaid Manor on 17th 
June 1747, Elizabeth Boreham was admitted (prout that 


. Admiſſion.) 


That at a Court-Baron holden for the ſaid Manor on the 
3d. July 1754, the Plaintiff and her Siſter Ellen were admit- 
ted to the Premiſſes in queſtion, (prout that Admiſſion.) 


The Defendant claimed under Thomas Ives, the Son John 


Ives who was Brother and Heir (according to the Cuſtom) to 
| Thomas 
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Thomas Ives the Teſtator ; and at a Court holden on 1oth. 
December 176i, was admitted to the Premiſſes in Queſtion, 
(prout his Admiſſion.) | | 


The Queſtions ſubmitted to the Court were— 


iſt. Whether Sarah Borebam took an Eſtate in Fee, or for 
Life only, under the Will of Thomas Ives. 


2dly. Ir She took an Eſtate for Life only, then whether 
the Defendant could take Advantage thereof, on the Iſſue 
joined upon theſe Pleadings. 


Mr. Leigh argued for the Plaintiff; Mr. 4furft, for the 
Defendant, | | 


Mr. Leigh inſiſted (upon the 1ſt. Queſtion) That Sarah 


Brreham took an Eſtate in Fee under this Deviſe of the Te- 
nements “to Her, She PAYIN O thereout Forty Shillings a 


„Lear to her Siſter Elizabeth Boreham.” 


For where a Teſtator lays /uch' a Charge upon the Eſtate 
deviſed as may render it, by any Pofi6:/:ty (even though not 
within Probability) a Burthen inſtead of a Benefit to the De- 
viſee, in any Year; the Deviſee ſhall take in Fee: Other- 
wiſe, indeed, if the Payment is only directed to be made out 
of the Rents and Profits. f 


Now in the preſent Caſe, Sarah the Deviſee may be a 
Loſer by the Deviſe, unleſs She takes a Fee: For, the An- 
nuity charged upon Her is not reſtrained to Sarah's own 
Life; but is a continuing Annuity, And as the Teſtator 
intended, that the Annuity to her Siſter Elizabeth ſhould con- 
tinue during Elizabeth's whole Life, He certainly meant to 
deviſe a Fee to Sarah who was charged with the Payment 
of it, And this Intention with regard to the pre/ent Deviſe 
is ſtrengthened by his being explicit in the former Deviſe to 


Clement Boreham © for and during the Term of his natural 
i; He paying thereout yearly and every Year 4os. a 


«© Year to Robert Boreham :> Whereas He adds zo ſuch re- 


ſtrictive Words to hi Deviſe to Sarah. 


He ſaid, It was not neceſſary to cite Caſes ; becauſe the 
Principle is clear, (though they might differ in the Anplica- 


tion of it,) and all the Caſes prove it. However, He would 


mention One, in Point: Which was that of Reed v. Hatton, 


in 2 Med. 25. a Deviſe © to R. upon this Condition, that He 


„pay unto his two Siſters 5/. a Tear“: And the Houſes were 


worth 16/. per Annum, This was holden to be a Fee: For, 
a 
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. OI * 
2 — — — ay aan, * 


« if there be a Poſſibility of a Loſs, (though not very pro- 
« bable that the Deviſee may be damniijied,) it ſhall be con- 
« ſtrued a Fee. If A. deviſe 100/. per Annum to B. paying 
« 20s. *tis not likely that the Deviſee ſhould be . ; 
« but *tis poib/e He may.” And Judgment was given ac- 

cordingly. | | | . | 


2d, Queſtion—But ſuppoſing that we were to fail in this 
firſt Point, yet as this is a mere paſſeſſory Action, it is enough 
for the Plaintiff, if She can deſtroy the Defendant's Title : 
It is not neceſſary, in a mere poſſeſſory Action, for the Plain- 
tiff to ſet out a Title, zz/e/5 He is obliged to it by the De- 
fendant's ſetting out One in Himſelf; which the Defendant 
has not done in the preſent Caſe. He ſays indeed in his Re- 
joinder, ** that the Lord made a prior Grant to Thomas Iues 


4 whoſe Heir conveyed to Him.” But this ought to have 


been $PECIALLY pleaded : Whereas, here, He has only tra- 
verſed the Lord's GR AN T r the Plaintiff ; by which Traverſe 
of the Grant, only the legal Operation of the Grant itſelf is 
put in Iſſue; not the Title of the Plaintiff, He can not, 
upon this Traverſe, go into the Title of Thomas Ives, or 

ive Evidence of any Thing foreign and extrinſic to the Point 


in Iſſue. If He would have done this, He ſhould have 


pleaded the Matter /#ecia//y. But upon the preſent 1ſue, 
the Plaintiff could not tel] how to direct his Evidence: For, 
the Defendant might as well claim under any other Perſon, 
as under Thomas Ives, The Defendant could no more go 


into Title, upon this Traverſe, than He could have done upon 


the general Iſſue. In Hobart 72. Humberton v. Howgil, 


Iſſue was taken upon the Seifin-of Thomas Hloaugill And the 


Jury found ** that Thomas had made a Feoffment to John 
« Hewgil;” but added“ that it was made by Covin, to 
« defraud the Plaintiff and other Creditors.” It was judged 
for the Plaintiff; For, Thomas remained ſtill ſeiſed, as to the 
Creditors, notwithſtanding the Feoffment. But if the Iſſue 
had been taken directly, infeoſſed or not infeoffed,” it had 
been found againſt the Plaintiff, For, in that Caſe, He muſt 


avoid the Feoffment, by Covin e/pecially pleaded; for it is 


a Feoffment, tiel guie/: As you can not plead “ non eſt fac- 
« fm generally, upon the Statute of Uſury, or the Statute 
of Sheriffs. But here (ſays the Book) the Iſſue is general, 
& ſeiſed or not ſeiſed by the Feoffment” ; And therefore the 
Covin may be given in Evidence, when the Fooffment is given 
in Evidence. So in the preſent Caſe, The Iſſue being taken 
on the Grant, it was enough for Us, to prove the Admiſſion, 
as ſtated in our Replication: Which We did prove. It the 
Defendant could have invalidated it, t ought to have been 


done by /pecial Pleading. 


Mr. Afbarſt, contra, 
iſt, 
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1ſt. The Intention of the Teſtator is indeed a general 
Rule for the Conſtruction of Wills, in Caſes where it is plain 
and clear and poſitive and excludes every other Implication : 
But an Heir at Law ſhall not be diſinherited without an ab- 
ſolute neceſſary Implication. Vaugban 262. Gardener v. 


Sheldon. | 


It is true, that where the Deviſee is charged with the Pay- 
ment of a Sum in Gro/5, He ſhall have a Fee, though the 
Eſtate be not deviſed to Him and his Heirs” - But if it be 
an annual Payment our of the Thing deviſed, it will zor 
create a Fee, without apt Words; becauſe the Deviſee can 

not loſe by the Deviſe. This Diſtinction is laid down in 
Cro. Car. 158, 159. Anſley v. Chapman, and in Collier's Caſe 
6 Co. 16. And here the Value of the Thing deviſed is 51. 6s. 
per Annum ; And the Charge is only 405. per Annum. So that 
the Deviſee may pay it out of the Profits, and is /ure to have 
no Loſs. And Collier's Caſe is moſt expreſly in Point, © That 
„ this is but an Eſtate for Life.” But the very Words of 
this Will are as explicit as poſſible—* She paying THER E/. 
© our.” Which Circumſtance diſtinguiſhes this Caſe from 
that of Reed v. Hatton, where the Words only were © that 
« He pay unto his two Siſters 5/. a Year ;” (not ſaying, out 
« of the Profiis.”) Poſſibly, that Caſe might have been ſo 
circumſtanced, that the Deviſee ſtood a Chance of being a 
Loſer : Here, She certainly could not. In the former Deviſe 
to Clement Boreham, the Teſtator expreſſes his Intention 
{© that it ſhould be only for his Life“: And the two Clauſes 
being exactly ſimilar, muſt be conſtrued Both alike. There 
1s nothing in this Will, from whence 1t can be inferred that 
the Teſtator ,intended that the Annuity which Sarah is to 
pay to Elizabeth Boreham ſhould continue during Elizabeth's 
Life, The my ſeems rather to be implied: For, the 
Teſtator gives a like Annuity to his Grandſon Robert Bore- 
ham, in the ſame Words, out of Clement Borebam's Houle 
which He has expreſly deviſed to Clement for Life only. And 
it does not clearly appear, that Robert Boreham who was to 
have a Share in the Reverſion after Clement's Death, was 
the ſame Perſon as Robert Boreham the Annuitant, 


2d. Queſtion— It is objected, that upon this Traverse, 
Nothing but the Eyed of the Grant can be controverted. 


But the Pleading in Caſes of Cœyholds is different from the 
Pleadings in Caſes of Freeho/ds., A Copy holder has, in the 
Eye of the Law, only an Eſtate at Will; and in pleading, 
He may alledge an Admittance as a Grant. But the Lord is 
only an Inſtrument : He can only transfer an Eſtate accord- 


ing to the Surrender and according to his Authority, He can 
| Bl . not 


„ 


) 
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not vary in Perſon, Eſtate, Tenure, or in any other collateral | 
Points: If He exceeds his Authority, his Admittance is good 
only pro tanto. Coke's Complete Copybolder, p. 5 2, 53. F. 41. 


Now if Sarah Boreham was (as We ſay She was) only 
Tenant for Life, She then had no Eſtate which She could 
deviſe at her Death: But immediately upon her Death, the 
Heir of the Teſtator Thomas Ives became intitled to the Re- 
verfion. Conſequently, the Admiſſion of the Plaintiff and her 
Siſter E/len (mentioned in the Replication) of the 3d. Fuly 
1754, is in Effect a Grant of Nothing. The Defendant in 
his Rejoinder therefore denies, that the Lord then granted 


the Eſtate in Manner and Form as is alledged by the Repli- 


cation; and ſhews a Title in Himſelf, inconſiſtent with it. 
He was obliged either to admit that T'itle, and derive under 
it; or to zraver/e it. And having traverſed the Plaintiffs, 
He properly ſets up his own. This Admittance was 20t, in 
Fact, a Grant of the Thing itſelf: It is incumbent upon the 
Plaintiff, to ſhew that it amounts to a Grant, in Point of 
Law. | 


The Caſe of Humberton v. Howgil in Hob. 72. is diſtin- 
guiſhable from this Caſe: For, there the Feoffment was not 
void, but only voidable It would operate between the 
Feoffer and Feoffee, though not to defraud Creditors. But 
where the Feoffment is abſolutely vid, it may be given in 
Evidence upon a Plea of zon Feoffavit : Bro. Abr. Tile Ge- 
eral Iſſue, p. 73. expreſsly. So, if a Bond is void, (as the 
Bond of a Feme-Covert, this may be given in Evidence, 
upon on eff faftum" pleaded : But not where voidable 
only, (as the Bond of an Infant.) So here, the Admiſſion is 
a Nullity; It is no Grant at all ; (for the Party admitted 
had 20 Right ) Therefore the Defendant may with Propriety 


ſay That the Lord made zo ſuch Grant.” 


As the Plaintiff, being a Copybolder, could not plead a 
Title, but could only plead it as a Grant from the Lord, the 
Defendant could only traverſe the Grant. 


Mr. Leigh, in Reply 


it. Inſiſted that the Charge of the Annuity to Elizaberh 
might have continued longer than Sarah's Life: And there- 
fore the Deviſe might have been prejudicial to Sarah, inſtead 


of beneficial, if it was to be conſtrued only a Life-Eſtate. 


And He relied upon the Caſe of Auſley v. Chapman, in Cre. 
Car. 157. (which, He faid, proved ſtrongly for him ;) and on 
that of Reed v. Hatton, in 2 Mod. 25. and alſo now added 
Another, Lee v. Stephens et al. 2 Shower 49. where a Deviſe 
to James, conditionally, © that He ſhall allow to Nicholas 

| «© Meat, 
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17 Moon Drink, Apparel, Waſhing, and Lodging e. his 
«« natural Life,” was adjudged a Fee, 80 the preſent De- 
viſe was intended, He ſaid, as a Proviſion” for both Siſters; 
and it was not meant that the Annuity ſhould ceaſe upon the 
Death of Sarah: And it was payable ot of the Egate, not 


out of the Rents and Profits. In that Caſe of Lee v. Stepbens * 


et al. Pemberton took a Diverſity. between thoſe Caſes where 
the Money to be paid was ſomewhat granted and ſecured before 
the Death of the Teflator ; and thoſe deere the a is /aid 
BY the Teſtator on the Deviſee. | 


2dly. The Defendant could not put the Plaintiff to Sw 
any other Title than the Grant of the Lord. In a poſſeflory 
Action, a Defendant can not drive a Plaintiff to ſhew a 
Title, without firſt ſhewing One in Himlelf. | 


The Difference of Pleading, i in \ Caſe of Freehold a in 
Caſe of Copyhold, is only in Point of Form. 


This Grant of the Lord is 26 void. And the Defendant 
not having pleaded any Bar to it, He can not give any in Ei- 
dence. This Grant cannot be compared to be Bond or to the 
Feoffment of a Feme Covert : For, they are abſolute Nulli- 
ties ; but this is not. 


The Caſe of Humberton v. Howgil, in Hob. 52. is in pine. 
Lord MaNsFIELD: was gone; and Mr. Juſtice DE ni- 
son abſent; And the other two Judges having ſome little 


Doubt on the firſt Point, though none on the ſecond, took 
time till Monday to conſider of it. And on —_— the gth. 
of July, 2 HA 

Mr. Juſtice WILMuor declared chew aka in Fa- 
voor of the Plaintiff. He premiſed, that there was an ap- 
parent Inconſiſtency in che State of the Caſe, as it ſtands 
drawn up for the Opinion of the Court. For, upon the Face 
of the /flated Caſe, it appears that Thomas Ives the Deviſor 

left a Daughter and Grand Daughters ; And that the Plain- 
tiff is Grand Davghter to Him; and that the Title is in Her 
as his Heir at LW, or at leaſt. can not be in the Defendant as 
claiming under Thanks Toes as his Heir at Law: For, Sarab's 
Mother, Elizabeth Boreham, was the Teſtator's own Daugh- 
ter; and here is no Mention of any Cuſtom to exclude 
Females; nor, did He ever hear of ſuch a Cuſtom, He ſaid, 


in any Manor. And yet it is admitted, upon the Caſe, * That 


+ John Ives, the Teſtator's Brother, was his Heir according 
© tothe Cuitom::? Arid the Detendant claims under him as 
being ſo. | But if in Fact He was 110. my g Senn to be an 
End of the Defendant's Pretenſions. 52 | 


Pax IV. Vor. III. X How. 


* * - 4 N . - _ 
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However, Two Points are, by the Cafe ſubmitted to the 
oer of the Court: 


xſt. Whether Sarah Boreham took an Eſtate i in Fee, or for 
Lifr onh. 


gd. Whether (in the latter Caſe) the Defendant could take 
uf of it, upon his Iſſue joined upon 7he/e Pleadings. 


On the 1, "IO He owned that He had, at firſt, had 
ſome Doubt: But chat Doubt was removed. 


The Plaintiff, at the Trial, derived ber Title under the 

„ win of T homas Ives; who, after having ſurrendered to the 

Uſe of his Wall, deviſed to Sarah Boreham in Fee, (as the 

Plaintiff infiſted :) Which Sarah Boreham was admitted, and 
furrendered to the Uſe of her Will, and deviſed the Eſtate 

: to her Siſter Elixabeth Boreham, in Fee. Elizabeth married 

4 Baddeley ; and had two daughters by him, viz. the Plain- 

tiff and her Siſter Ellen, who took as Coparceners, and were 

admitted accordingly ; and on Ellen's Death, her Moiety de- 

ſcended to the Plaintiff; and She was admitted 10 it, and ſo 

became ſole ſeiſed. 


But the D inſiſted that Thomas Ivess Deviſe to 
4 Sarah Borebam gave Her nothing more than an Eſtate for 
i Lies And conſequently, She had no Power to deviſe. And 
1 | Ile makes his Claim under the Heir at Law (as He is Rated 
0 be) of Thomas Ives the Deviſor. 


| E The Plaintiff's Counſel infilied that the Deviſe to Sarah 

1 Boreham muſt be conſtrued to be a Deviſe in Fee - But even 

* if it was not ſo, but only a Deviſe to Her tor Life, yet that 

| the Fag of the Grant to the Plaintiff and her Sifter Ellen 
was the only Matter now in Iſſue; and the Defendant could 
not, under 25% Pleadings, take e of the Plaintiff's 
Want of Title. 


1 bs firſt Queſtion is the material Point: And We are of 
Opinion On That Sarah Boreham took an Eftate of Inheri- 
e. tante. 


Tbe Short of the Caſe is, That Thomas _ being ſeiſed 
of a Houſe and of two Copyhold Tenements, and having a 
Daughter and ſeveral Grand-Children, made his Will, aud 
deviſed the Houſe to Clement Boreham for his Life, He paying 
thereout 40. a Year. to Robert Boreham the Teſtator's 
Grandſon ; and after Clement Boreham's Deceaſe, to be 
equally divided between Robert,  Sabill and Jeremiah Bore- 


ham, 
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Bam, the Children of Robert Boreham deceaſed, (who were 
his 3 Grand-Sons:) And He gives his two Copyhold Tene- 
ments to Sarah Boreham, She paying THEREOUT 40s. a Tear 
to her Siſter Elizabeth Boreham. Then He gives 4o/l. to 
two Grand-Daughters, Anne and Mary Boreham ; and makes 
ſeveral other Bequeſts. 


Mr. Juſtice WiLMoT, after having thus ſtated the 
Will, laid down this general Poſition “ That the Intention 
of a Teſtator is to be collected from the Pole of his 
« Will, ex Viſceribus Teftamenti ; ſo as to leave the Mind 
« quite ſatisfied about what the Teſtator meant: And as a 
* Will of Lands muſt be in Writing, ſuch Collection of the 
«« Teſtzror's Intention muſt be founded upon the Vriting 


- Ws itſelf.” ; 


THis is the Principle. The only Difficulty is upon the 
Application. | | 


Particular Caſes ſerve rather to obſcure and confound, 
than to illuminate Queſtions of this Kind: And no Caſe in 
the Books exactly tallies with the preſent. Therefore the 
Gentlemen who have argued this Caſe have acted very pro- 
perly, in mentioning only a few ; and have rightly put it up- 
on the Intention of the Teſtator. 


Now I collect that Intention (He ſaid) firſt, from the De- 
viſe to Clement Boreham; and then, from the Deviſe to 
Sarah Boreham. | | 


He deviſes to Clement, expreſsly, for and during the Term 
of his natural Life ; and after his Deceaſe, to Robert, Sabill 
« and Jeremiah Boreham.” But in the Deviſe to Sarah, He 
omits the Words for and during her Life” : Which.Words 
it muſt be ſuppoſed He would have igſerted, in Caſe He had 
intended to give Her only an Eſtate for Life; becauſe He 
had juſt before done ſo, in the preceding Deviſe to Clement. 
It is plain, that by giving it to Her generally, without adding 
any ſuch reſtrictive Words, as He had before added to his 
Deviſe to Clement, that He meant to give Her the ab/olute 
Property: He meant to deviſe it ut Bona et Catalla; as a 
Man unacquainted with the Law might very naturally do. 
And his making no Limitation over, in this Deviſe to Sarab, 
is an additional and auxiliary Proof of his Intention to give 
it to Her a&/o/utely. But the material Circumſtance is the 
Condition He has annexed to her Eltate, of paying an Annuity 
to her Sitter E/;zzabeth Boreham. 71 


It is objected, “ That he has expreſsly directed the 40s. a 
« Year to her Siſter Elizab:th to be paid THEREOUT®: 
And it is urged, ** that this is equivalent to making it pay- 

X 2 „ able 


f 
j 
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« abie out of the RENTs AND ProFiTs.” And I think it is 
ſo. Theretore this is at to be conſidered as a Charge of a 
Payment of a Sum of Money iz Gro/5. But, by a ſubſequent 
Clauſe, He gives 401. (to wit 20l. a piece) to two other Grand- 
Daughters, ab/olutely. Therefore He probably meant hat 
this Grand- Daughter Elizabeth Boreham ſhould have Ber 40s. 
a Year upon the /ame Foot; and that the Proviſion He had 
thought proper to make for her ſhould be a /afting One, to 
continue during her Life ; and net, that She ſhould be leit to 
ſtarve, in Caſe ber Siſter Sarah ſhould happen to die before 
„V. pot, Her: * And conſequently He muſt have intended, that the 
Frogmorton Annuity which Sarah was to pay to her Siſter Elizabeth 
v. Holicay, ſhould be an Annuity during the Life of Elizaberh. And if 
Friday, ift. ſo, then it follows, that this Charge of 40s. a Year to Eliza- 
n. is juſt the ſame Thing as Deviſing an Annuity to Her; 
though it is put in the Form of a Condition. And Mr. 
Afpurft very candidly admitted, that / this was an Annuity 
for Life io Elizabeth, it would make it a Deviſe in Fee to 
Sarah. And as this could not be effectuated without con- 
itruing the inheritance to be given to Sarah, it raiſes a very 
violent, Preſumption © that the Teſtator intended Her an 
«« Eſtate of Inheritance.” He juſt mentioned, in delivering 
this, Part of his Opinion, the Cafe of Shaw and Weigh. 


But the Caſe that comes zeareſt to the preſent, He ſaid, 
though not exactly up to it, is that of Read v. Hatton, 2 Mod. 
25. Where the Eſtate was given “ upon this Condition, that 
the Deviſee pay unto his two Siſters Five Pounds a Year :” 
And here, the Words amount to a Condition that She pay 

her Siſter 405. a Year.” Indeed that Will did not direct 
it to be paid © thereout,”” as this does: But that was a De- 
viſe upon a Condition to pay the Annuity ; (for the Words 
there printed in a different Letter from the Reſl of the Cafe 
ſeem to be the very identical Words of Fohn T hatcher's 
Will.) And Judgment was there given for the Defendant : 
For that the Eſtate being limited to the Deviſee, and 
„ charged wir Payments to the Siſters during their Lives, 
„ doth plainly prove the Intention of the Teſtator was, that 
„the Deviice ſhoald have an Eſtate in Fee Simple.” 


- Mr. Afburft endeavoured to anſwer this Caſe by that of 
Anſley v. Chapman, in Cro. Car, 157. Where William Lock, 
being bound in an Obligation © that 40. ſhould be paid an- 
„ nually to his Wife during her Life,” made his Will, and 
deviſed to his Sons; and added, that his Deviſe to them 
wes o this Purpoſe, ** that they all ſhall bear Part and Part- 
like, going out of all his Houſes and Lands, towards the 
«© Payment of my Wife's 4o/. per Annum during her Life, 
% robich I am bound to pay : And which of my Sons refuſe 
„to bear their Part, I will that He or They fall enjoy no 
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Part of my Bequeſt given unto them; but my Gift given 
*« unto them ſhall go to the Reſt of my well- willing Sons.” 


The true Anſwer to that Caſe 1s, that the Charge to the 
Wife is not impo/ed by the Will; but the Will gives it an ad- 
ditional Security: For the Teſtator ſtood previoufly bound to 
pay the Annuity, | 


Mr. 4furſt alſo contended, that the Annuity payable to 
Elizabeth Boreham would determine upon the Death of Sarah 
Boreham, the Deviſee; in the ſame Manner as Robert Boreham's 
Annuity would determine upon the Death of Clement. 


But Clement's Death only changed Robert's Annuity into 
an Intereſt in a third Part of the Eſtate: For, Robert Bore- 


ham the Annuitant upon Clement, and Robert Boreham One 


of the three Reverſioners after Clement's Deceaſe, ſeem 10 be 
the ſame Perſen. But if not, yet ſtil] there is a great Diffe- 
rence between the two' Deviſes- The Deviſe to Clement was 
expreſsly for his Life: The Deviſe to Sarah had ub ſuch re- 
ſtrictive Words. I think, the Teſtator did xo! intend that 


Elizabeth's Annuity ſhould: drop with Sarab's Life:“ Ir He & vide poſt, 
had intended that, He would have expreſſed Himſelf other- See p. 1542. 


wiſe than He has done, | | | 
At all Events, the Plaintiff ſeems intitled to the Eſtate, 


On the zd. Point—The Caſe is extremely clear. It de- 
pends upon the Nature of Copybo/d Eſtates. | 


ForMERLY, Copyhold Eſtates were mere Tenancies at 
Will; a middle Eſtate between Freeholders and Villains: 
At length, they acquired Stability, by Caſtom. The Lord is 
not intitled to his Fine, till Admittance : But the Aamittance 
is merely Form. On a Surrender of a Copyhold, the Eſtate 
remains in the Surrenderer, till Admittance. The Lord, by 
the Cuſtom, has only acuſtomary Power to make Admittance 
Secundum Formam et Effectum Surſum-redditionis And there- 
fore it is ct like the Caſe of Feoffees to Uſes, at Common 
Law. And although the Lord grant the Land over by Copy 
to Another, This is all without any Warrant: For, notwith- 
landing this, the Lord may make Admittance according to 
the Surrender; and this ſhall be gad; and He who is admit- 


ted ſhall be in, 2 Him who made the Surrender, The Eſtate 


muſt be according to the Szrrender, and not according to the 
Admittance. This is a known and common Doctrine; and is 
laid down fully, in Coke's Copyhold Caſes, 4 Co. 28. b. 


The preſent Admittance was upon a Dęſcent: For the 
Plaintiff and her Siſter Ellen held in Coparcenary. The De- 
fendant could traverſe Nothing here, but the Grant which 
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the Plaintiff had alledged in her Replication. And She 
was not Heir, the Admittance of her, as ſuch, is void. 


He then ſtated, at large, the Caſe of Humberton v. Hoau- 
gil, in Hob. 72. and obſerved that there is a material Differ- 
ence between a Feoffment and a Grant. In a Feoffment, the 
Livery is the material Part, and transfers the Poſſeſſion, If 
another Perſon was in Poſſeſſion, both the Feoffment and 
Livery would be void ; even though the Feoffment was by 
Deed. And Mr. A/pur/?'s Caſe (cited out of Bro. Abr. Ge- 
neral Iſſue 73) applies to this, that where a Feoffment is 
« totally void, it may be given in Evidence upon 2 Plea of 
% non Feoffavit.” 


% Non Conceſ/t” puts the OpERATION of the Grant in 

veſtion. If a Man pleads a Grant from the Crown under 
the Great Seal; and the Other pleads ** non conce//ir” ; In 
this Caſe the Letters Patent are confeſſed ; But the Eyed and 
Operation of them is denied; The Effect of that Iſſue of 
«© Non. conceſſit,” is, that the Crown had Nothing in the Land; 
Or, that the Tenements did not paſs by the Letters Patent. 
So is Hyndes Caſe in 4 Co. 71. b. and Egen's Caſe in 6 Co, 
/ it): 


A Grant without Right is abſolutely void. 
Ir Sarah took a Fig under the Will, then the Admiſſion of 


the Plaintiff in Fee is good, and All is right : But if Sarab 


took only an Eſtate for Life under the Will, then the Grant 
to the Plaintiff was void, and the Grant to the Defendant 
Leppingæwell would be ſubſtantiated; He claiming under the 
Heir at Law of the Teſtator ; And Leppingawel! would not, 
in that Caſe, be a Wrong- Doerr. i | 


Therefore if it had reſted 6n that, I ſhould think that the 


Valid ty and Operation of the Grant would have come in 


Queſtion upon this Iſſue, 


On the other Hand, Ir She took an Eſtate of Inheritance 
(as We hold that She did,) This totally varies the Caſe. For, 
then the Plaintiff had a good Title under her Deviſe and the 


_ ſubſequent Deſcent ; and Leppingwell could have none under 
the Heir at Law: And Peſſeſſion alone would be ſufficient for 


Her to maintain this Action againſt Leppingwell! ; though it 
would net have been ſo, in Caſe the Real Title had been in 


Leppingwell. 

3 Ru E— 
That the Paſtea be delivered to the PLain TIFF. 
FE . 
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Bidleſon, Eſq; Adminiſtrator Sc, verſus Whytel, Tueſd. 20 


Eſq; 

PON Monday the Sth. of Nowember 1762, the fol- 

} lowing Queſtion came before the Court, (upon an Ad- 
journment over from the preceding Trinity Term ;) viz. 
«« Whether the Plaintiff in a Writ of Error brought upon a 
„ Judgment obtained in an Action of Deb! commenced in 
this Court, upon a former Judgment obtained here by the 
« Adminiſtrator-Plaintiff's Inteſtate, in an Action of Debt 
«« upon a Jend conditioned for Payment of Money only, 
«© (which former Judgment was conrFessED by Warrant of 
Attorney,) was or was not obliged to put in Bair on ſuing 
* out ſuch Writ of Error; upon the Statute of 3 Fac... 1. 
* c. $:” (For it was agreed not to be within the Statutes of 
13 C. 2. fl. 2. c. 2. or 16, 17 C. 2. c. 8. which extend only 


% * 


to Writs of Error after Verdict.) 


The Rule was upon the Adminiſtrator-Plaintiff, to ſhew 
Cauſe why the Return of the Writ of Capias ad. Satisfaciendum 
iſſued in this Cauſe ſhould not be % t a/ide, and the Proceed- 
ings againſt the Bail of the Defendant /tayed, with Coffs to be 
taxed by Mr, Oabens; and in the mean Time, further Pro- 
ceedings to be ſtayed, ; 


The Caſe was this, as to the Fafts—The Adminiſtrator- 
Plaintiff's Inteſtate had brought, an Action of Debt in this 
Court, for 350. upon a Bond conditioned for Payment of 
Money only; and obtained Judgment for the Penalty, by. 
ConFEss10N, upon a Warrant of Attorney given for that 
Purpoſe ; (So that there was no Bail then put in;) and af- 
terwards died. Then his Adminiſtrator (the now Plaintiff) 
brought a ec Aion of Debt, in this Court, grounded 
upon that former Judgment obtained by his Inteſtate: To 
which ſecond Action the Defendant put in Bail; and then 
pleaded “ that the Inteſtate bad not bona Notabilia Ac; and 
« therefore the Prerogative Adminiſtration was void.” This 
Plea was over- ruled, on Demurrer: And the Adminiſtrator 
thereupon had Judgment. | | 


Upon this ec Judgment, the Defendant brought the 
preſent Writ of Error; wir Hou x entering into ſuch a Recog- 
#iZance as is required by 3 J. I. c. 8. The Attorney for the 
Plaintiff (the Adminiſtrator) conceiving that Execution was 
not ſtayed by this Writ of Error, for want of ſuch a Recog- 
_  nizance, proceeded to get the Ca. Sa. returned, and went on 
againſt the Defendant's Bail, in the ſame Manner as if no 
Writ of Error had been brought. And the Queſtion was 
Whether He was or was not REGULAR in fo doing.” 


1 


July 1764. 
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The Words of 3 J. I. c. 8. (intitled“ An Add to avoid un- 


1 neceſſaty Delavs of Execution”) are That no Execution 
„ ſhajl be ſtayed or delayed upon or by any Writ of Error 


* or N thereupon to be ſued, for reverſing any Judg- 
« Men in any AAjon or Bill of Debt upon any /ng/e Bond 
& fer Debt, or upon any Obligation with Condition for the 
« Payment of Money only, or upon any Action or Bill of Debt 


* for Rent, or upon any Contract, ſued in any of his High- 


*©nefles Courts of Record at Veſiminſter, or &c, &; unleſs 
«'fyth Perſon or Perſons in whoſe Name or Names ſuch 
ob Writ of Error ſhall be brought, with two ſufficiert Sure- 
«ties 7 ſhall firſt & be bound &c by Ricognizance c, to 
6 profecute with Effect c, and alſo to ſatisty and pay c, 


* all and fingular the Debts, Damages and Coſtz upon the 


* former. Judgment and all Coſts and Damages to be alſo 


inn ITT "> RB BEVET of Tge i 
« awarded for the ſame delaying of Execution,” 


1 Mr. Solicitor General, Sir Fletcher Norton, on Behalf of 


the Plaintiff in Error, argued, that He was not obliged to 
enter into any Recognizance, in the preſent Caſe; and that 
the Writ of Error (when allowed) being a Super/edeas at 
Common Law, the Plaintiff's /ub/eguent. 1 were 
conſequently irregular, and mult, be ſet aſide as being fo: 
For, this was not within any of the 4 Caſes ſpecified in 3 J. 
1. He confined Himſelf to -h Statute : For that it could 
not, He ſaid, be within, either 13 or 16 C. 2; becauſe it 
was not after Verdict. And He cited 2 Bu/fr, 53. Gilling 
v. Baker, as an Authority for Him upon the Reaſon of it; 
where Mr. Juſtice Doaderiage ſays : That Debt for Arrear. 
«ages of an Accdunr before Auditors is clearly out of this 
i Statute; for, this is a Debt grounded upon Record.” Now 


{0 is the preſent Debt à Debt grounded upon Record. 


He added, that. this une 3 J. 1. had been alwayscon- 
ſtrued /ri&hy, and acer ertended ly Equity; And Ele urged, 
that there was theJeſs Reaſan for it in the preſent Caſe, be- 


cauſe an Action of Debt brought upon a former Judgment is a 


hard and oppreſſive, Action, and ought not to be.encouraged. 


Therefore He prayed to make the Rule abſolute. 


Mr. $/0cve and Mr. Mallase, contra, on Behalf of the Ad- 
miniſtrator, (who was Plaintiff in this Court, and De fendant 
in Error,) agreed that: the Caſe was not within the Statutes 
of 13 & 16 C. 2. beeauſe there bad been no Verdidt: But 
they inſiſted, that the Plaintiff in Error was auithin 3 J. 1. 
c. 8. And that the Plaintiff's Proceedings were not ſtayed, 
tor want of the Recognizance which oug hit to have been en- 
tered into as is directed by that Statute. T 222 
wet 25 | They 
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They ſaid, that this was an Action zan „ Cox rRACT; 
and that the Practice was to enter into ſuch Recognizance, upon 
ſuing out a Writ of Error to reverſe a Judgment in an Action 
of Debt upon a former Judgment And they cited and relied 
on two Caſes, wiz, 1 Lew. 260. Sir T heephilus Bidolph v. 
Temple, and Lucas 281. Hammond v. Webb, B. R. Hil, 1 G. 1. 


They denied, that this AQ ought to be conſtrued ſri&#ly 
and not equitably : And they denied, that there was any 


Vexation at all in 7hjs Caſe ; becauſe; the original Plaintiff : 


being dead after the firſt Judgment, the Adminiſtrator was 
olliged to inſtitute ſome Proceſs to revive it; and this Me- 
thod was ſafer than a Scire Facias, which might have occa- 


honed the Defendant to run away, and then the Plaintiff |. 


would have kad no Bail at all, as there was none in the ic 


Action, where the Judgment was confęſſd. 


Sir Fletcher Norton obſerved upon the Caſe in 1 Lev. 260. 
That if it was not a Contract in its original Nature, it could 
not be made ſo by the Judgment of the Court. 


Tux Cavan deſired to be informed of the Px ac- 
rie; for They thought it a Caſe that muſt very frequently 
occur: And they directed the Maſter, to inquire into it. 


To which End, it was, for the preſent, apjourneD. 


: Upon Wedneſday 26th. of January 1763, Lok Dp Mans- 
FIELD, communicated, to the Bar, and particularly to the 
Counſel concerned in this Caſe, that this Matter had been 
conſidered by the Court, and been very carefully looked into 

during the Receſs, particularly by Mr. Juſtice Deniſon ; and 
' that it appeared to be a vexata Lye/fio-: and had been 4if- 
Ferently determined ; viz. in 10 Ann. B. K. That there 
« ſhould be no Bail ; ” And in 2 G. 1. C. B. temp. Lord 
Ch. J. King, © That there $HOULD Be Bail:“ So that there 
were, upon the ſame Point contrary Reſolutions of the 7209 


Courts. 


Therefore this Court intended now to conſult 2ʃl the 


Judges Becauſe it is a very wrong Thing, to have different 


Rules in different Courts, upon the /ame Act of Parliament. 
Hie ſaid, that it had been agitated i in C. 2. Time ; but not 
PO, ho till 10 Ann. 


Cur. adviſare vult. 


Lack. 


——— 
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Lord MansF1ELD now delivered the Opinion of the 
Court upon this Caſe ; declaring, at the ſame Time, that the 
Opinion of All the Fadges had been taken upon it. 


He premiſed, that there was no Doubt-but that, in the 
preſent Caſe, the original Action required Bail. But“ Whe- 
v ther, there ought to be Bail on the Writ ef Error brought 
«© upon the /econd judgment, or not,” there had been differ- 
ent Opinions in the two Courts, of King's Bench, and Com- 
men Pleas - The Court of King's Bench had been of Opinion 


that Bail was zo? neceſſary ;” Ihe Common Pleas, “ that 
« it zb. This Court held it zo? to be neceſſary; in a Cale 


4 See 8. C. 
but not S. P. 
in Viner's 
Abridg- 
ment, Title 
Bail, Letter 
L, p. 34. 


between Goodwin and Goodwin, * in the ioth. of Qzeen Anne : 
And this was on full Conſideration. But the Court of Com- 
mon Peas were of a different Opinion, in a Caſe which came 
before them in Lord Ch. J. King's Time, between Lep/on and 
Angerſon, in the zd of King G. 1. There had been Judg- 
ment in that Court, in an Action of Debt on a Mutuatus, 
brought there. An Action of Debt was brought upon hat 
Judgment: And the Plaintiff obtained Judgment in the e- 
cond Action. Upon that ſecond Judgment, a Writ of Error 
was brought: And the Queſtion before them was © Whe- 
© ther there ſhould be Bail given upon bringing that Writ 
« of Error.” It was objeed, ** that the Statute of 3 J. 
© 1. c. 8. does not extend to Writs of Error brought upon 
« Actions of Debt on Judgments ;” And it was urged, that 


the Statute ought to be /iterally conſtrued ; and that the 


Practice was ſo. The Court of Common Pleas held, that 
the CoxnTRACT was the Foundation of the Whole; and that 
if Bail might be required in the fir Action, then there ought 
to be Bail given upon bringing the Writ of Error: And there- 
fore they were of Opinion, in that Caſe, '** that Bail ght 
«© to be given.” And They took Notice, that the Pragtice 
was not ſ-ttled : For, this Court did not, in ſuch Caſes, re- 
quire Bail; but They did. F 


ALL the Judges v hold © That Bail is yor requiſite, 
„ upon bringing a Writ of Error upon a Judgment in an 
Action of Debt founded upon a prior Judgment. 


For they hold — iſt. That the Contract is EXTING UISH= 
Eb by the firſt Judgment. 2dly. That a Judgment is No 
CoNnTRACT, nor can be conſidered in the Light of a Con- 


tra: For Judicium redditur in invitum. 3dly. Another 


Reaſon why Bail can not be inſiſted upon is, that an Action 
of Debt upon a Judgment is an Action of a SUPERIOR 
Nuatare to an Action ot Debt upon Bond, or any of the other 
Actions particularly ſpecified in this Statute of 3 J. 1. and 


therefore ſhall zo? be included in it; agreeably to the Rea- 
| e ſoning 
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ſoning uſed in the Arch-Biſhop of Canterbury's Caſe in 2 
Rep 46. b That if the Makers of the Statute had intend- 
« 2d that it ſhould have extended to this Action of a ſuperior 
« Natvre to thoſe which are ſpecified in it, they would have 
« begun With it, and would have mentioned ft prior to thoſe 
« of an inferior Nature.” Athly. Another Reaſon is, That 
this Statute ought rather to be taken Iiteraliy, than extended. 
There was a Caſe of Taylor v. Baker, in M. 29 Car. 2. B. R. 
(reported in 3 Keble 802.) where Halt, upon this Statute, 


prayed Bail in Error upon a Judgment given in an Action of 


Debt on judgment: But Mr. Juſtice Vild ſaid, ** that this 
«« Statute extends not to Executors, nor to Judgments ; but 
« ought to be literally taken; Eſpecially, the Practice ever 
&« ſince having been vot to put in Bail; And the Enumeration 
«« is only of Debts of an inferior Nature.“ 


If it ſhould be thought ſtrange, that Bail ſhould be requir- 
ed when the Action is only upon a Contract, and ſhould net be 
required when the Action is upon a Judgment, which is of 
ſo much higher a Nature ;—The Aniwer is, that in the 
« former Caſe, the Legiſlature have required it; In the lat- 
«« ter, they have not; unleis a Judgment could be eſteemed 
a Contra, (which We think it can not.) 


This is therefore a Caſus omiſſus And the Statute is act to 
be extended by Conſtruction; becauſe Actions of Debt on 
Judgment are, in general, oppreſſive; though there may be 
ſome particular Caſes where they may fairly be accounted 


for, | 


For theſe Reaſons, All the Judges are of Opinion, “ that 
« though in the original Action Bail was requirable, yet it 
*© ought ret to be required on Writs of Error upon Actions of 
« Debt brought on ſuch Tudgments.” | 


So that this Point is now ſettled for the future, 


The Rur therefore for ſetting aſide the Return of ; v. ante, 
the Ca. Sa. and ſtaying Proceedings againſt the Bail, p. 1545. 


muſt be made ABSOLUTE ; but ot with Cofts. 


V. poſt, 1566. (the firſt Caſe of next Term, Trinder v. 
* Wathn, et al.) | TOY ED 


Wilſon 
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Tueſd. 10 


July 1764. 


Wilſon and Another verſus Smith. 


HIS was an Action on the Caſe brought upon a Poliq 
/ Inſurance, for the Recovery of 56. 19s. 8d. per 
Cent. being the Damage received by a Cargo of Wheat on 
Board the By/cawwen, inſured at and from Lancaſter to Rot- 
terdam Which Wheat was valued, by Agreement, at 30s. 
per Quarter The Policy was in the ordinary Form. The 
Premium was 5 Guineas per Cent. And in Caſe of Loſs, the 
Aſſured” to abate 2 per Cent. And the Aſſurers to be free 
from Average under three Pounds per Cent; UNLESS gene- 
ral, or the Ship ſhall be ſtranded. | 


The Policy was thus underwritten— 


N. B. Corn and Fiſh are warranted free from Awve- 
© rage, UNLESS GENERAL, or the SHIP be STRAND- 
* ED, Sugar, Tobacco, Hemp, Flax, Hides and Skins 
« are warranted free from Average under five Pounds 
„ per Cent; and all other Goods, free from Average 
„under three Pounds per Cent; unleſs general, or the 
« Ship be ſtranded.” | | 


Warranted well in Port the 16th Day of February 1760. 


The Defendant underwrote this Policy for 100/. on 20th 
February 1760, | 


The Defendant having pleaded the General Iſſue, the 
Cauſe came on to be tried at Guilaball, Londen, on the 15th 
of February 1764, before Lord Mansfield. 


The Ship, with her Cargo, being Wheat belonging to the 
Plaintiffs, jailed from Lancafter the 2 iſt. of February 1760. 


After ber Departure from Lancaſter, and before her Arri- 
val at Rotterdam, to wit on the 22d. Day of February 1790, 
ſailing and proceeding on her Voyage, She met with a violent 
Storm, and was by and through the Force of Winds and 
ſtormy Weather obliged ro CUT Away and LEAVE her CABL ; 


and ANCHOR, for the Safety of the Ship and Cargo; an 


was alſo greatly damaged, and obliged to run to the firſt 


Port (being Li verpoole) to refit ; and that the Expence of re- 


fitting the Ship amounted to 38/. 155. per Cent. 


That the Hatches of the ſaid Ship were not opened at 
Liverpoele But the Ship, being refitted, on the Day Tebru- 
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ary 1760, ſailed from Liverpool for Rotterdam with the 
Cargo, and arrived there on the Day of February, and 
there landed her Cargo of Wheat. | 


That upon unloading the Wheat, it appeared that it had 


received Damages by the Jaid Storm, to the Amount of 56/. 
195, Bd. per Cent. | 


Tus $1xcLE QuesT1ON was (upon the true Conſtruc- 
tion and Meaning of the Words © free from AVvE RAG. An- 


% leſs GENERAL, or the Ship be ſtranded,”) * Whether the 


« Plaintiffs can, under the Circumſtances of this Cale, reco- 
ver in this Action, for the Damage of 56/. 19s. 8d. per 
Cent.“ (the 38/7. 155. per Cent. not being diſputed.) 


On Friday 25th, of May laſt, Mr. Dunning argued for the 
Plaintiffs, the Inſured : And Mr. Morton, for the 8 
the Under-Writers. 


Mr. Dunning's Argument tended, in general, to ſhew that 
theſe Words amounted to a ConDpiTion; which Condition 
would render it free from Average, unleſs in two Events, viz. 
a general Average, or the Stranding of the Ship: But if Ei- 
ther of theſe two Events happened, then to be able to Ave- 
rage, Whereas Mr. Morton endeavoured to ſhew, that they 
ought to be confidered as an ExczyTioNn only; viz. to be 
free from Average in all other Caſes but theſe T'wo. 


Both agreed in the Fact; That a Storm aroſe ; and that 
* the Ship was obliged to cut away her Cables and leave 
«© her Anchor; and that the Wheat was greatly damaged; 
.« and that the Average Loſs on the Wheat would amount 
* to a large Proportion per Cent.“ 


Neither Side cited any Common-Law Caſes. 


Mr. Dunning ſaid, that this Clauſe, now in Queſtion as to 
its Conſtruction and Meaning, was firſt introduced about the 
Year 1749: Before which Time, He ſaid, Inſurers were 
liable to every Injury that happened to the Goods inſured. 
This Clauſe, or Memorandum was introduced, He ſaid, to 
deliver the Inſurers from ſmall Averages ; and was thought 
to be a better Method of attaining that End, than adapting 
the Premium to the Nature of the Commodity, as it might 
happen to be more or leſs liable to periſh or ſuffer ; (which 
Method would have made the Policy roo complicated l 

| an 
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and which the Dutch had at firit tried, but afterwards al- 
tered.) 


He ſaid that Both the Inſurer and Inſured ought to reſort 
to the Body of the Policy : From whence the Meaning of the 
Parties would appear to be That no Average under 3 per 
Cent. ſhould be demanded upon ſome Commodities; nor 
« under 5 per Cent. upon others; and that Corn and Fiſh 
% ſhould de ſubje& to zo Average at all, (as being more 
«« periſhable and damageable Commodities,) unLess in One 
« of two Caſes, viz. where there ſhould happen a general 
One, or that the Ship be franded.” 


GeneRAL Average muſt ariſe from ſome Act done to 
avert great Danger, or ſome Diſtreſs, where Part is deſtroyed, 
to fave the Whole; And therefore A ought to contribute. 


Here was a general Average, within the true Meaning and 
Intention of this Policy. Ordinances of France 1681. Lis. 
3. c. 7. p. 81. Here, One, of the Events has happened; 
namely, a general Average: And therefore the Warranty 
* free from Average” can not take Place at all, in this Caſe. 


Mr. Morton argued that the Meaning and Intention of this 
Policy was, that the Inſurers ſhould not be anſwerable for 
any partial Loſs or Damage to the Goods inſured. 


The Words in Queſtion carry a plain and obvious Senſe ; 
and are an Exception out of the Contract. Their Conſtrue- 
tion ſtands upon its own Bottom. 


A General Average is a general Contribution of the Owners 
of the Goods on Board, (where Part is deſtroyed, to preſerve 
the whole,) in Proportion to their Concern. If another Man's 
Goods had been thrown over-board to ſave the whole Cargo, 
the Owners of the Wheat muſt then have been liable to ge- 
neral Average, in Proportion to the Value of their Wheat. 
It the Ship had been ſtranded, the Inſured might have aban- 
doned, Upon a general Avera_e, the Inſurer ſtands in the 
Place of the Owner of the Goods: And upon a total Loſs, 
He is intitled to what may be ſaved. An Average is a Con- 
tribution by Non-Sufferers, towards the Loſs of thoſe who 
have ſuffered for the Preſervation of the Whole. But there 
is Nothing in the preſent Caſe that can render the Inſurers 
liable to an Average of 57 per Cent. on this Wheat thus in- 
ſured by them. They are liable only to the general Average 
ariſing from the Loſs of the Cable and Anchor : They can 
not be liable to a DOUBLE general Average, 


Mr, 
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Mr. Dunning, in his Reply, obſerved, that this could not 
be conſidered as an Exception; becauſe it was act Part of 
what had been before ſpecified. 


Ulterius C oncilium. 


This Caſe was argued a ſecond Time, on Taęſday the 26th. 
of June 1764, by Sir Fletcher Norton (Attorney General) for 
the Plaintiffs, and Mr. Serjeant Burland for the Defendant. 


Sir Fletcher, firſt obſerving that, ſtrictly, the Plaintiffs 
would be intitled to recover upon the gezeral Average, yet ac- 
Eknowledged that the Queſtion meant to be lett to the Court 
turned only upon the Conſtruction of the Words in the N. B. 
at the Bottom of the Policy, “free from Average, UNLESS 
« general or the Ship be ſtranded.” 


And He contended, that the true Conſtruction muſt be 
this“ That wherever there is a general Average, or in Caſe 
* the Ship be ſtranded; All other partial Averages ſhould 
«* (if either of thoſe two Events happened) be let in, upon 
te thele periſhable Goods; juſt as if there had been 20 
« Clauſe of Freedom from Average, at all.” Such Clauſe 
meant nothing more, He ſaid than to guard the Inſurer 
againſt ſuch 7zherent Loſs as might ariſe from the Nature of 
the Commodity inſured. It means, that the Inſurer ſhall be 
free from all ſuch petty Loſſes too, as neceſſarily ariſe in the 
Courſe of the Voyage. | : 


But it can never mean to diſcharge the Inſurer from /pecial 
Injuries by Storms and Winds, or from % Average-Loſſes 
ariſing within the erdinary Perils of the Voyage; or that, 
where there is a general Average which the Ship Freight 
and Cargo muſt all be contributory to, He ſhould only be 
liable to that, be it ever fo trifling and inconſiderable. For 
this would be no Inſurance at all:? The Under-Writer 
would according to this zarrew Conſtruction, run little or no 
Riſque, upon an Inſurance of periſhable Goods. 


He aflerted, that the Practice of Merchants and the De- 
termination of Courts of Jultice, were (Both of them) agree- 
able to the Conſtruction that He contended for: And more- 
over, that the Premium taken upon theſe Inſurances bore 
Proportion to this greater Riſque. 


He mentioned a Caſe before Lord Ch. J. Ryder in 1754, 


between Cantillon and The Lond:n Inſurance Company, upon 
an 
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an Inſurance of Corn, with ſuch a Clauſe as this is: And, 
the Ship being ſtranded, the Plaintiff {the Inſured) recovered 

an Average-Lofs of about 80 per Cent. For, Lord Ch. J. 
Ryder and a ſpecial Jury looked upon this as a Condition: 
and that by the Ship's being ſtranded, the Inſurer was let in 
to claim his whole partial Average- Loſs. After which De- 
termination, hat Company (He ſaid) had altered that Clauſe 
in their Inſurances, by omitting the Words or r the Ship be 
hs ſtranded, 8 | 


Where the Ship is ſtranded, the Damage may happen to 
be ſuch as would render it impoſjible to diſtinguiſh how much 
of it ariſes irom the ſtranding of the Ship; and how much 
of it, from the periſhable Nature of the Commodity. 


Mr, Serjeant Burland, contra, on Behalf of the Defendant, 
contended, that theſe Words were to be conſtrued as an Ex- 
CEPTION, not as a Condition: The Inſurer is not to pay any 
Average at all, ualeſs in Caſe of a general Calamity. It is 
a general Dilcharge from 40 Average whatſoever, except in 
the tao Caſes particularly ſpecified: (Which t o ſpeciced 
Caies are quite diſtinct and unconnected. ) 


The general Contribution, and particular nee have 
no Connection with each other. 


The Stranding of the Ship is conſidered as a rota Loſs : 
And the Inſured may abandon. 


He alledged, that the Proview was paid in Proportion to 
his ConttraQion ; ; and not to Sir Fletcher's, 


Sir Fletcher, in Reply—With Regard to the Premium 
The Premium here taken was adequate to the common and 
ordinary Premium: Therefore ſo alſo ought the Riſque to 
be. Whereas, upon their Conſtruction, the Under-Writer 
would be upon 'a better and more advanta _=_ Foot, upon 
inſuring periſhable Goods, than upon inſuring Bale-Goods, 

though the Premium He receives on each is the /ame. 


Here is a Connexion between the Average-Loſs in parti- 
cular, and the general Average: For, the /ame Storm that 
occaſioned the general Average, was alſo the Occafion of 
the particular Damage. 


F us far indeed is true, but no further”; « That We 


could have had no Claim to any Average at all, zue One 


66 of 


— — 
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« of two ſpecified Caſes had happened.” But as One of 
them has happened, We are thereby let in to claim particular 


Average, 


The Cas E was Ordered to ſtand over for the Opinion 
of the Court. 


And on this 10th, of July 1764— 


4. Lord Mans#1ELD delivered it, to the following Ef- 
|» 


After having ſtated the Caſe, He repeated the Obſerva- 
tion and Argument inſiſted upon by the Counſel on the Part 
of the Plaintiffs, * That the Warranty to be free from Ave- 
* rage ought only to take Place, if Neither of the two ſpe- 
« cified Events /9u/d happen: Bur if Either of the two ſpe- 
« cified Events fould happen, (if either the Ship ſhould be 
* ſtranded, or any Thing ſhould happen which created a 
„ general Average,) then the Warranty to be free from Ave- 


© rage was thereby DISCHARGED,” For it was argued and 


inſiſted upon, by them, that the Words were in the Nature 


of a ConpiT1on. | | 
Bur they are not to be conſtrued as a Condition, in the 
Senſe that the Counſel for the Plaintiffs would have it under- 
A — 5 | 


PoL1cies of Inſurance, according to their preſent Form, 
are very irregular and confuſed : An Ambiguity ariſes in them 
from their uſing Words in different Senles ; particularly, in 
the Uſe of this Word Average. 


It is uſed to ſignif 4 Contribution to a general Loſs : And 
it is alſo uſed to ſignify a particular partial Loſs. 


SIR HENRY SPELMAN, in his Gloſſary, under the Word 
Averagium, ſays, ** It is Detrimentum, quod vehendis Mer- 
« cibus aceidit; ut Fluxio Vini, Frumenti Corruptio, Mer- 
« cium in Tempeitatibus Ejectio: Quibus adduntur vecturæ 
« Sumptus, & neceſſariæ aliæ Impenſæ. De Averagiis Mer- 
„ cium è Navibus projectarum, diſtribuendis, vetus habetur 
*« Statutum, non impreſſum, cujus Exemplar apud me extat.“ 
(For my own Part, I never met with that Statute.) 


Whether it be conſidered in One, or other of theſe Senſes, 
it will not ſerve the Turn of the Plaintiffs, in the preſent 


Caſe. For, if it here ſignifies Contribution, the Inſurer is to 


be free from contributing, unleſs where the Contribution is 
general, If it ſignifies L, then plainly it is warranted free 
from all partica/ar Loſſes. The Inſurer is /;ab/e to all Loſſes 
ariſing from the Ship being Hranded, and in all Caſes where 

CC.. HE. - Y there 


2 - — — 
— — — — 
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there is a general Average: But all other partial Loſſes arc 
excluded by the expreſs Terms of the Policy. 


Tus Lonpon Aſſurance Company do, in all heir Poli- 
cies, /eave out this Clauſe about the Ship's being ſtranded; 
and only ſay, free from Average unle/s general.” 


The Word ** unleſs“ means the ſame as except” ; and 
is net to be conſtrued as a ConDiT1ON, in the Sexye that the 
Counſel for the Plaintiffs would put upon the Word Con- 


6 Jition. 


The Words (“ free from Average aa} general,” can never 
mean to leave the Inſurers liable to any particular Average. 


It is clear that the Plaintiffs gt not to recover; and chat 


the Judgment ought to be for the Defendant. 


Wedneſ. 11 
July, 1764. 


JupGMENT for the DEPENDANT. 


Harker et al. ver/us Birkbeck et al. 


HIS was a ſpecial Caſe from the laſt Lent-Aſſizes for 
the County of Jerk. The Verdict was given for the 


Plaintiffs : But 


There was a Rule, by Conſent, ** That the Verdict ſhould 


| & be ſubje& to the Opinion of this Court; And if that 


4% Opinion ſhould be for the Plaintiffs, then they were to be 
% at Liberty to proceed upon it; If for the Defendants, then 
« the Verdict to be vacatcd, and inſtead thereof, a Nonſuit 


« returned,” | 


It was an Action of Treſpaſs upon the Cas E; wherein the 


Plaintiffs declare, that whereas they were and ſtill are /awv- 
fully intitled to and ought to have and enjoy the SOLE LiBER- 


TY AND PRIVILEGE of digging for, getting and raiſing 
Lead Ore, and taking the Benefit thereof, WITHIN a certain 
Place or Plat of Ground lying and being in Whitafide, Eaſt 
of the old Field called Grena Field, bounded c. as is par- 


 - , ticularly ſtated in the Declaration; The Deſcendants well 


knowing the Premiſſes, but intending to injure the Plaintiffs 


in this Behalf and to deprive them of all the Benefit and Ad- 


vantage of GETTING AND RAISING LEAD AND LEAD- 
ORt within the ſaid Place or Plat of Ground within the 
Limits above deſcribed, and whilſt the ſaid Plaintiffs were ſo 
lawfully intitled ts get Lead-Ore there as aforeſaid, did fink 
for raiſe and get a great Quantity (to wit 100 Ton) of Lead- 
Ore within the ſaid Place or Plat of Ground within the 

Limits 


* PR. * 
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Limits above deſcribed, of the Value of 200. and took and 
Carried away the ſame, and converted and diſpoſed thereof 
to their own Uſe; Whereby the ſaid Plaintiffs were DER“ 
PRIVED OF THE BENEFIT AND ADVANTAGE which they 
might and otherwiſe would have made of their ſaid LIBE R- 
TY and PRIVILEGE. 


There was another Count, containing the like Recital and 


charging the like Facts of ſinking for raiſing and getting a 


great Quantity of Lead-Ore within the ſaid Plat and within 


the Limits above deſcribed ; but omitting to charge taking 
carrying away and converting it to their own Uſe; Which 
Count lays this as an Interruption to the Plaintiffs in the Ex- 
erciſe of their ſaid Liberty and Privilege there, of digging 
for getting and raiſing Lead-Ore; and thereby depriving them 
of the Benefit and Advantage which they might and other- 
wiſe, would have made of their ſaid Liberty and Privilege. 


The Defendants pleaded the General Iſſue, ! Not guilty ;” 


; And thereupon Iſſue was joined. 


WAS— 


That Mrs. Moore, as Executrix of her Huſband, was ſolely 
intitled to the Mines and Veins of Lead and Lead-Ore with- 
in the Limits mentioned in the Declaration, for a Term of 
Years yet to come. That She had no Intereſt in the Sor, 
but for the Purpoſes of digging and ſearching for Lead and 
Lead-Ore and working the jaid Mines. 


That She employed one Ro/erarne, as her Agent: And 


that He, on her Behalf, and the Plaintiff Harker, on Behalf 
of Himſelf and Partners, gned a Mriting upon plain Paper 
without Stamps, in the following Words -“ 16th. June 
1761. Memorandum“ Mr. 7 homas Reſeauarne, Agent to 
„Mrs. Frances Moore, doth let or ſet to John Harker and 
« Partners, to raiſe Lead-Ore in a Plat of Ground lying and 
e being in Whitafide; Eaſt of the old Field called Grena- 
« Hill. This Plat of Ground begins at a Gill called or 
„% known by the Name of Long Gill; and from Long Gill 
„% Head to Picker/tone Rigg, which is the South-Weſt Bound- 


„ ary adjoining to the Duke of Bolton > The North-Eaſt 


„Boundary of this Plat of Ground begins at a Gill at the 


The Caſe ſtated and reſerved for the Opinion of this Court 


« Weſt End of Birks Paſture, known by the Name of il! 


„Anton Gill Head; and from Will Anton Gill Head, to a 


« Boundary called or known by the Name of High Barle, 
« adjoining to the Duke of Bolton; which is the North- 
« Eaft Boundary of this Plat of Ground, John Harker and 

* | Partners 
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„Partners do agree to pay to Mrs. Frances Moore, or her 
« Agent, every /ixth Pig of Lead, both at the Ore-Hearth 
© and Slag-Hearth: For which, Mr. Thomas Ro/ſewarne 
«© doth agree to let the above Partnerſhip have the ſaid 
& Ground the Length of Mrs. Moores Leaſe ſhe now has 
*« from the Crown ; Mrs. Moore to find the above Partner- 
«© ſhip a Smelting- Mill in good Repair, to ſmelt the Ore the 
« Partnerſhip ſhall raiſe. Mr. Thomas Ro/ſewarne or any 
other. Agent Mrs. Moore ſhall appoint, ſhall have free Li- 
„ berty or Leave to inſpe& the ſaid Workings, whenever 
they pleaſe, The above Partners not to ceaſe working 
« the above-mentioned Ground for the Space of 2 Months; 
«© unleſs hindered by Water or ſome other unavoidable Ac- 
« cident. Mrs. Moore is to carry One Eighth Part of this 
© Bargain.” | 


It further appeared, that the Plaintiffs have worked for 


and got Lead-Ore there; and that the Defendants had al/o 


dug, within the Limits mentioned in the Declaration, for ſe- 


veral Times within the Time mentioned in the Declaration, 


to ſearch for, and 7hereout bad xAISED Lead-Ore : Upon 
which, the Plaintiffs had brought this Action againſt the De- 
fendants, for diſturbing the Plaintiffs in their PRIvILEGE 


under the ſaid Writing. 8 | 


The above Vriting was produced and read in Evidence. 
WITHOUT SEAL or STAMP ; being the zſual Manner of 
making Agreements for Lead-Mines there. | 


The Defendants inſiſted, © That the preſent Action can 
«© not be maintained: That if any Action could be main- 
** tained in this Caſe, it ſhould have been Treſpaſs quare 
* Clauſum fregit.” | | 


A Verdict was given for the Plaintiffs, with a Shilling 
Damage'; ſubject to the Opinion of the Court upon the 


following Queſtions ; viz. 


iſt, Whether the above Action can be maintained + 


zd. Whether the Writing, zet being fampr, could be 


given in Evidence, to prove the Plaintiff's Right, 


This Caſe was firſt argued on Friday the 18th. of May 
laſt, by Mr. Clayton, on Behalf of the Defendants, and Mr. 
Malter, on Behalf of the Plaintiffs ; and again, on Tueſday 


the 26th. of June, by Mr. Morton for the Plaintiffs, and Mr. 


Medderburn for the Defendants. 


Mr. Catan, for the Defendants— 
| 2 if, 
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iſt. Point The Diſtinction between Treſpaſs gaare Clau- 
/um fregit, and Treſpaſs upon the Caſe, is, that where the Act 
is itſelf immediately injurious to the Plaintiff, He muſt bring 
Treſpaſs : But where it is ſo only in Conſequence, Caſe is the 
proper Remedy. Here, the Plaintiffs were in Poſz#on : And 
if any Injury was done them, it was an immediate Injury to 
their Poſſeſſion. Therefore they ought to have brought 
TRESPASS, and not“ Cafe, | | 


1760. 1G. 3. B. R. ante, p. 1114. 


2d. Point The Plaintiffs could not claim any Title, (ei- 
ther as Leſſees, or Grantees, or Aſſignees,) but by Deed - 
And this Deed ought to have been s TAT; and not being 
ſtampt at the Time it was produced could zor be received as 
Evidence. 5 M. & M. c. 21.43. 9, 10 V. & M. c. 25. 
$. 30. 12 Ann. c. 9. F. 21. 30 G. 2. c. 19. f. 1. 


Mr. Walker, for the Plaintiffs— 


1 ft. Point—He admitted the Diſtinction; but argued, that 
the Injury here was conſequential only; and therefore Caſe 
would lie. And We do not bring the Action for breaking 
the Soil, but for what was done in Gomſeguence of it. We 
could not bring Treſpaſs for breaking the Soil: For that is 
the Lord's. | 


2d. Point—This is only 4 Memorandum ; not a Leaſe : 
*Tis, at moſt, but a Licence. And it is not neceſſary that it 
ſhould be flampt. 


Mr. Clayton, in Reply— 
iſt. Point—The Entering Digging and carrying away is 
an immediate Treſpaſs. | 


2d. This is a Leaſe, though not under Hand and Seal; A 
Leaſe may be good, without thoſe Circumſtances, 


Lord Mansr1sLÞ—The whole Queſtion will turn 
upon what the Agreement zs: That will go both to the Spe- 
cies of Action, and to the Neceſſity of flamping. 


Ulterius Concilium. 


* For this 


| | Diſtinction, 
See 2 Ld. Raymond 1402, Reynolds v. Clarke; and in Haward v. Bankes Eſq; Mich. 


Upon the ſecond Argument, Mr. Marton, for the Plaintiffs. 


inſiſted — 


iſ; 


—— — 5 
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1ſt. That in Fact, no ſuch Paſſeſſion is ſtated to be in the 
Plaintiffs, as can ſupport them in bringing Treſpaſs Vi et 
Armis. For the Soil, was not in them, but in the L eſſor or 
Grantor of Mrs. Moore: And Mrs. Moore's own Grant to 
the Plaintiffs is zo Leaſe, but only a Licence to dig for Lead- 
Ore: The Plaintiffs themſelves would have been Treſpaſſers, 
if they had offered to meddle with the Soil for any other Pur- 


: — than that of digging for Lead-Ore. Therefore the 
] 


aintiffs could not have maintained an Action of Treſpaſs for 
breaking the Soil; nor for entering their Mine, when it was 
not yet a Mine at all: Neither could they have brought Treſ- 
uu de bonis aſportatis for taking and carrying away their 
Lead. Mrs. Moore could not have diſtrained it for the Rent 
reſerved, if it had been left upon the Place : Neither could 
it have been taken in Execution as Goods and Chattels of 
theſe Perſons who had this Licence to ſearch for it, in Caſe 
there had been an Execution againſt them. If an Action of 
Treſpaſs would lie for the Plaintiffs, in the preſent Caſe, the 
Defendants would be liable to two Actions of Treſpaſs, for 
One ſingle Treſpaſs only : For, Mrs. Moore might certainly 
bring Treſpaſs againſt them, as Owner of the Soil; Or if 
not Mrs. Moore, the Perſon who is by Law owner of the 


However, it has never been determined, . That Caſe will 
« never lie, where Treſpaſs will lie.” The former Species of 


Action is not excluded from every Inſtance in which Treſ- 


Caſe, or Treſpaſs Vi et Armis, at his Election. 


als Vi et Armis may be brought: On the contrary, the 
laintiff may in many Caſes bring Either One or the Other 
8 5 571 354; 1 HS | | 


In Style 99. Roll held, that for reſcuing a Priſoner out of 
the Plaintiff's Cuſtody, He may have an Action upon the 


In 1 Ld. Raym. 187, Shapcott v. Mug ford, againſt a Par- 
ſon for not taking away his Tithes— Ihe Court ſaid, that 
te though it ſhould be admitted that the Plaintiff igt have 


* had Treſpaſs, yet that was no Argument; becauſe, in 


« many Caſes, the Law allows a double Remeay.” The Caſe 
of Thornton and Auſten was there cited and approved; And 
that of Srodden v. Harvey, in 2 Cro. 204. was likewiſe cited 
and conſidered : And yet They held as above. 15 


He likewiſe cited the Caſes of Pitt v. Gaince and Fore- 


Hebt, in 1 Salt. 10. and Reynolds v. Clarke, in 2 Ld. Raym. 


1399. 


And concluded this Point with comparing the Property of 
the preſent Plaintiffs to thoſe uncertain Properties —_ a 
„ 5 5 0 . a | ng Alan 
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Man may have in the the prime Ton/yra of Graſs, or in an In- 
heritance depending upon the fyture Caſting of a Lot; and 
other Caſes where Treſpaſs can not he brought il the Thing 
is. /evered. 


2d. As to the STamp—He denied this Writing to be ſuch 
a Sort of Inſtrument as requires a Stamp. *Tis nat a Leaſe, 
nor an Indenture, nor a Deed Poll: It is only a MemorRan- 
DUM, an Agreement executory, about a mere contingent In- 
tereſt depending on the Will of the Plaintiffs and their 
Election whether they would or would not dig for this Lead- 
, ö 555 | 


Mr. Wedderburn, contra, for the Defendants. 


Firſt Point—1ft. The Plaintiffs certainly claim under a 
LEASE from Mrs. Moore, of theſe Mines. She was actual 
Leſſee of them, from the Crown : And the Plaintiffs are her 
Leſſees of them. There is no technical Form of Words ne. 
ceſſary to conſtitute a Lea/e, However, here are the techni- 
cal Terms let or ſet” actually uſed ; and no eſſential Form 
of a Leaſe is wanting: An Zjedment would have lain upon 
it. This is Nothing like a Contract with Adventurers: For 
| Here was a Mine exiſting, and the Rent made payable im- 

mediately. A Mine is demiſable, diſtin from any Right to 
the Land. This muſt be more than a Licence. A Licence 
is perſonal This Intereſt is tranſiniſſible. Here is a Rent 
reſerved: And the Leſſees are bound to continue working 
the Mine, if once they begin at all to do ſo. | 


2dly. The Plaintiffs were in Poss Ess ION. It is expreſly 
ſtated © That they have worked for and got Lead-Ore there.” 


_ 3dly. The Injury here complained of, is 1MMEDIATE, 
and not conſequential. The Act of the Defendants which 
immediately affects the Plaintiffs is“ Digging for the Lead- 
«© Ore within their Limits, and thereout raiſing it.” The 
Loſs the Plaintiffs have ſuſtained, is the Value of the Lead 
And there is zo other Conſequence whatſoever. Tre/paſs 
certainly lies for this Lead, after the Plaintiffs had reduced it 
to Poſſeſſion : And ſo it is in Caſes of prima Tonſura, and 
Herbage. Tis true that Both Actions may lie, where there 
is beth an immediate and alſo a conſequential Injury done: 
Which was the Nature of the Caſes cited by Mr. Morton; 
and therefore the Plaintiffs therein, being intitled to both 
Actions, muſt have their Election to proceed in either, The 
Caſe of Thornton v. Auſten, cited in 1 Ld, Raym. 188. is ex- 
ally ſimilar to the preſent: And that of Hill and Clerk, 
there alſo cited, was the ſame Point, and determined upon 
the ſame Reaſon. And there is a Reaſon for preſerving a 
proper Diſtinction of Actions. The Statutes concerning Co/ts 
EEC | are, 
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are, of themſelves, ſufficient to render this neceſſary: And 


the Fudgments are alſo different; For in the One, there is a 
Fine to the King; in the other, none. This ought to be 
Treſpaſs, and not Caſe ; becauſe the Injury is determined 
by the Act itſelf: And therefore it is not like Caſes of Com- 
moners, or Eftovers, and Profits a prendre. And as to the 
Defendants being liable to 7avo Actions for the /ame Treſpaſs, 
if an Action of Treſpaſs Vi et Armis would lie; — They will 
in ei tber Caſe be liable to rave Actions: And it is indifferent 
to them, abb are the Plaintiſ in the two Actions. 


4thly. The Diſtinction is ſettled, ©* That if the Plaintiffs 


« mightandoughtto have brought Treſpaſs, Caſe will not lie.“ 


Second Point This 75a LE AS E, as is before ſhewn ; and 
therefore ought to be ſlampt. He cited two Caſes at Ni, 
prius; wit. Hall v. Down, at Enfter or after Hilary Sittings 
1735, beſore Ld. Hardæuicte; and S. P. Tr. 12 G. 1. before 
Ld. Raymond, Moor v. Evelyn, Tr. 12 G. 1. B. x. 


Tur Cova having obſerved, that though Mr. Wed. 


derburn had called this Inſtrument a LEASE, and Mr. Mor- 


ton had called it only a MEMORAN DUM or Agreement execu- 
tory, yet it ſeemed rather to be an As sI NMENT of Mrs. 
Moores whole Intereſt, for and during her wwho/e Time; And 
that F it be a Leaſe, yet it is for the 2e of her Term - 
And that the Queſtion would therefore be, © Whether it is 
* not neceſſary that ſuch an 4/ignment ſhould be ſtampt,“ 
and“ Whether ſuch an AMHignment mult not be by Deed” ; 
Eſpecially, where it is an Aſſignment of an Intereſt under a 
Leaſe from the Crown, which is upon Record En. 


Mr. Morton, in Reply, took Notice that Mrs. Moore might 


have (for aught that appears to the contrary,) ether Intereſts 


in the Soil, under her Leaſe from the Crown, Zz/ides this 
Right of digging for Lead-Ore: She might have had ſuch 
an Intereſt in t47s Right ©* to dig for Lead-Ore, as would 
paſs without a Deed, And though the original Grant from 
the Crown. muſt be under the Great Seal, yet an wncertain 
intereſt. arifing under it may be conveyed: and aſſig ned by 
Note or Writing under the Party's Hand: 29 Car. 2. c. 3.8. 3. 


The Plaintiffs here had no ſuch Po7J7on as that an Eject- 
ment would lie upon it: They had no more than an Intereſt 
which they had Liberty to purſue or to deſert, at their 
RE” d d oo 

The Injury done to them is the Finding and Taking away 
the Lead-Ore: The Digging does not affect them, as they 
Yer not Owners of the Soil. Therefore it is a cenſeguential 

njury. | m ey e 


Loop 
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Lord Maxs FIELD obſerved a Circumſtance that had 
not been mentioned by the Counſel on either; viz, That 
Mrs. Moore appears to be“ Herſelf a Partner for ; of the 
Lead: And She can neither let nor aſſign 7 Herſelf. So 
that the legal Eftate continues in Her; and They come in as 
equitable Partners, 0 8 


Mr. Juſtice WIL MOT he lets to Seven Perſons and 
Herſelf. : 


Tus CourT having taken Time to conſider. this 
Caſe— 


Lok Dp MansFIELD now delivered their Reſolution, in 
Favour of the Defendants. 


 Firſt,——As to the Nature of the Action lt appears that the 

Plaintiffs were in Paſſeſſion of the Mine: For they had actu- 
ally ewrought it; and were not to ceaſe working it, unleſs 
hindered by ſome unavoidable Accident; And Mrs. Moore's 
Agents were to have Leave to inſpect their Workings. It is 
clear therefore, that they were in Poſeſfon of it. And the 
Injury done is a Treſpaſ. Therefore the proper Action is an 
Action of TREsPAss. Whoever is in Paſſeſſion, may main- 
train an Action of Treſpaſs, againſt a Wrong Doer to Bis Poſ- 


Seſſion, | 


Ir there be a Doubt about the Extent of his Poſſeſſion, or 
zhat Part He is in Poſſeſſion of, a Writing relating thereto 
may be given in Evidence, in Maintenance of his Action of 
Treſpaſs for a Wrong done to that Part which He is in Poſ- 
ſeſſion of. The Title may be material to be given in Evi- 


V. ante, 
1558. 


dence, in order to maintain his Poſſeſſion 1s to that Part, and 


to aſcertain the Extent of it. Therefore this Writing (what- 
ever it be called) might be proper to be given in Evidence, 
in order to ſupport the Action. But it is zo Le ASB; becauſe 
Nothing is re/erved to Mrs. Moore. It is not an Aſſignment ; 
becauſe it is not by Dezd: An Aſſignment mutt be by Deeg. 
It rather ſeems that the Igel Property continued in Mre, 
Moore. So that it ſeems to be either an Agreement for an 
Aſtignment, or elſe a Declaration of Truſi; an equitable In- 
tereſt, leaving the legal Property in Mrs. Moore. In a Court 
of Equity, the Plaintiffs would be conſidered as being in Poſ- 
ſeſſion from the Time of the Agreement; And here it is 
ſtated, in Effect, that they avere in Paſſeſſion. This ſhews 
that the Action ought to have been an Action of TRESPASS, 
And in an Action of Treſpaſs, this Writing might have been 
given in Evidence; Though, J it had been a Leaſe, it could 
not have been given in Evidence without being /ampr, 


We 
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We are All clear, that the Action oyght to have been 


TRESPASS. ; 


Let the Pos BA therefore be delivered to the De- 
fendants And let Them be at Liberty to ſign 
a MWonſuit. | | 


Mylock verſus Saladine. 


| O N ſhewing Cauſe why the Venue ſhould not be changed 
from the City of Cheſter to the County at large— 


* Mr. Juſ- Lord MansrFieLD, * Mr. Juſtice WitmorT, and 
tice Deniſon . 12 . s 

e; Mr. Juſtice VAT ES were All of Opinion, that in franftory 
and bag Actions, the Court ought to change the Venue, when it ap- 
been ſo, pears upon Circumſtances laid before them, that there is a 
during this probable Ground to apprehend, a fair impartial or at leaſt a 


wholeTerm, fatisfafory Trial can not be had. 


Accordingly, in this Caſe, there having been a Trial in 
the City; and a new Trial ordered becauſe the Verdict was 
againſt the Weight of the Evidence, and the Damages ex- 
ceſſive (if it had been warranted by the Evidence ;) and there 
being a ſtrong Proof given by Affidavits, of a general Pre- 
judice in the City; They made the 3 


RuLE ABSOLUTE. 


Rex verſus Philipps, Lucas, and Gibſon. 


| R. Aitorney General having Yeſterday moved the Court 
for Leave (in the ordinary Form of theſe Motions) to 
_ Exhibit an formation againſt ſeveral Perſans for a moſt groſs 
Miſdemeanour in attempting to influence the Jury returned 
to try Mr. Wiltels Cauſe, by ſending them ſeveral Pamphlets 
and inflammatory Papers; and actually preventing Mr. Mood 
of Littleton and Mr. Clitherow of Brentford, Two of thoſe 
ſpecial Jurors who had been before ſummoned, from appear- 
ing, by ſending an Expreſs to them in the Middle of the 
Night preceding the Day of the Trial, with a fictitious Letter 
(ſigned “ ſummoning Bailiff,“) acquainting them“ That 
* the Trial was put off,” (when in Truth it was not put off, 
but did then come on—) | 


Lord 
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Lord MANSFIELD declared, that the Court would 


never grant an Information upon the Application of the A.- 
torney General, in Caſes proſecuted by the Crown ; Becauſe 
the Attorney General has a Right, Himſelf, ex Offcio, to ex- 
hibit One: And He may, if He thinks proper, ſummon the 
Parties, to ſhew Cauſe why it ſhould not be exhibited,” 
before He ſigns it. This is ot a Caſe within the Act of 4, 5 
W. & M. c. 18. to prevent malicious Informations in the 
«« Court of King's Bench.“ And therefore his Lordſhip told 
Mr. Attorney General, that He muſt uſe his own Diſ- 
«« cretion,” | FL 


Whereupon, Mr. Attorney changed his Motion, and prayed 
a Rule to ſhew Cauſe why an Attachment ſhould not iſſue 
againſt Lucas and Gib/on (who were two of Mr. Philipps's 
Clerks or Agents,) upon the Affidavits, which charged them 

with being concerned in this Male-Condu& : Which Rule 
He obtained, | | 


Again this Rule for an Attachment, they now ſhewed 
Cauſe, The Fags were certain: „ Whether the Perſons 
« complained of were concerned in them,” was the only 


Doubt. And by their Affidavits, they exculpated themſelves, 


to the Satisfaction of the Court: Who therefore 


DISCHARGED THE RULE, 


The End of Trinity Term 1764. 4G. 3. 


Mickaelmas 


Wedneſday, 
7th Nov. 
1764. 

Vide ante, 
1545, Bidle- 
ſon v., Why- 
tel. 


V. ante, 
1545. 
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: Trinder verſus Watſon and Another, 


HIS was a Writ of Error returnable in Parliament, 

brought upon a Judgment in this Court in an Action 
in Debt upon a Recognizance in Error. And the Plaintiff 
in Error in Parliament at having entered into a Recogni- 
zance purſuant to 3 F. 1: c. 8. the Defendant in the ſaid 
Writ of Error moved for and obtained a Rule ſor the ſaid 
Plaintiff in Error to ſhew Cauſe why the Defendant in Error 
ſhould not be at Liberty to /ue out Execution, for want of 
ſuch Recognizance. | 


Mr. Wallace ſhewed Cauſe, for the Plaintiff in Error; and 
infiſted, that 3 F. 1. c. 8. does not require Bail on bringing 
fuch a Writ of Error as this is. For, it only requires Bail 
upon Writs of Error for reverſing Judgments in any Action or 
Bill of Debt upon any /rg/e Bond for Debt, or upon any O4- 
ligation with Condition for the Payment of Money only, or 
upon any Action or Bill of Debt for Rent, or upon any Con- 
tract: Whereas this Writ is for reverſing a Judgment in an 
Action of Debt zpon a Recognizance ; which Judgment is of a 
ſuperior Nature to any of the Judgments ſpecified in the Sta- 
tute. And it is an eſtabliſhed Rule,“ that when a Statute 
begins with ſpecifying inferior Means, Inſtances, or Perſons, 
c no Means, Inſtances, or Perſons of /uperior Nature or 


Kind, ſhall be included.” 2 Rep. 46. b. Archbiſhop of Cann 


terbury's Caſe. Conſequently, a Writ of Error to reverſe a 
Judgment in an Action of Debt upon a Recognizance is not 
zvithin this Statute. This Rule was applied to Caſes ariſing 
on this very Statute ; in Taylor v. Baker, 3 Keble Boz. and in 
Bidlefon v. Whytel, laſt Term.“ In Trin. 18, 19 G. 2. C. B. 
Barnes's Notes, Vol. 2. p. 161.“ After an Award of Execu- 
« tion, againſt Bail on a Recognizance in Error, a Writ of Er- 
© ror was brought by the Bail, as ſuch Award of Execution. 
„The Plaintiff moved for Leave to take out ate 
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«« for want of Bail on the Writ of Error brought by the 
« Bail; and obtained a Rule to ſhew cauſe; Which Rule 
«© was diſcharged; No Bail, in this Caſe, being required.” 
So in the preſent Caſe, the Action being brought ben a Re- 
cognizance in Error, as that was; and this being a like 
Rule with that; it ought to be diſcharged, as that was. 


Sir Fletcher Norton, (Attorney General) contra, for the 
Defendants in Error, argued, that this Recognizance in Er- 
ror, upon which the preſent Action was brought, was an 
Obligation with Condition for the Payment of Money only - 
And therefore, by the expre/s Werds of this Statute, ** No 
Execution ſhall be ſtayed or delayed, upon any Writ of 
«« Error, ſued for reverſing the Judgment therein, without 
putting in Bail,” The Statute does not confine it to 
Bonds; but ſpeaks of Obligations with Condition for 
the Payment of Money only.” And this is an O4/igation 
Jo conditioned: It is conditioned, © to proſecute with 
* Effect, and to pay the Debt Damages and Coſts upon the 
« former Judgment, together with Coſts and Damages for 
© the Delay of Execution.“ It is indeed conditioned to 
be defeazanced, in ca/? the Writ of Error had bean proſe- 
cuted with Effect. Bur this Writ of Error has not been 
proſecuted with Effect: It has been oN ROSS ED for wart 
of Proſecution. And the Recognizance thereby became an 
Obligation conditioned for Payment of Money only. It 
was eventually ſo, from the firſt: And at the Time when 
the Action was brought, it was actually become ſo. It is 
true, that it was not an Obligation * to pay Money, in 40 
« Events,” But in the Event that has happened, only Money 
2s to be paid There is 20 Alternative, ** to ſurrender the 
« Principal.” It is like the Caſes of Writs of Error brought 
upon Judgments in Actions on Bottomree- Bonds. On theſe 
Bonds, the Money is not abſolutely payable in a/l Events: 
But F the Ship comes ſafe Home, it thereby becomes an 
Obligation for Payment of Money only ; And then the Court 
will require Bail on bringing a Writ of Error. Pirt v. 
Coney, 2 Sir F. S. 476, M. 8 G. B. R. per Curiam— 
Ihe Contingency having happened, this is zoz, in every 
«© reſpect, a Bond for the Payment of Money only : And 
«© therefore there muſt be Bail.” As to the Caſe of Bid- 
leſon v. Whytel, it went off, He ſaid, upon another Foot. 
[See it, ante 1545.] And as to the Caſe in Barnes 161, He 
ſaid, it could not have been determined upon the Reaſon 
there given; viz. that no Bail was in that Caſe re- 
«© quired,” 


Lord Mans FIELD ſaid, He ſhou!d have thought 
that theſe Caſes ought to be /iberally conſtrued,” as they 
ariſe upon remedial Laws. But in that Caſe of Bdle/or v. 

; | Whyte, 
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- Effect. 


Whyte, it appeared “ that the Determinations had been 
„ otherwiſe :” And We muſt not depart from ſettled Deter- 
minations. In that Caſe, the Weight of Authorities prevailed, 


Mr. Juſtice WII uor expreſſed Himſelf to the like 


Tre Covkr ordered it to ſtand over, to infuire 


| Into the Practice. And on the laſt Day of the Term, Mr. 


Tueſday, 13 
Nov. 1764. 


Attorney General moved to enlarge the Rule: But the Rule 
made upon that Motion was never drawn up; nor does any 
Thing further appear to have been done in Conſequence of 
it. So that the Defendant in Error probably gave up his 
Motion to be at Liberty to ſue out Execution.“ 


Walker ver/us Perkins, Adminiſtrator. 


ARAH WALKER brought an Action upon a 

Bond. Upon Oyer being prayed, it appeared to be 
a Bond from Villiam Perkins the Inteſtate, to the Plaintiff, 
in a Penalty, It recites, that whereas the above bound 
William Perkins (the Inteſtate) and Sarah Walker had agreed 
to live together, Therefore, He had agreed to find Her 
Meat, Drink, Waſhing and Lodging Sc. and to leave 
Her an Annuity of 601, a Year, if He quitted Her, or She 
outlived him: And if they had any Child, He was to take 
Care of and provide for it. But if She thould leave Him, or 
go to another Man, then He ſhould ye? be obliged to pro- 
vide for Her any longer, or to leave Her any Annuity, 


The Defendant pleaded, that this was an Agreement be- 
tween the Plaintiff and his Inteſtate, to live together in a 
„State of Fornication -”” And that ſuch a Bond made in 
Purſuance and Support of an Agreement “ to live together 
„in Fornication,” is vc in Law. 


In Reply to this Plea, the Plaintiff alledged, that She was 
a Virgin, and was /educed by the Inteſtate; and in Con- 
fideration thereof this Bond was given to Her by the Inteſ- 
tate: And that it was Premium Pudicitiæ. 


To this Replication the Defendant demurred, 


Mr. Blackflone for the Plaintiff, obſerved, that the Con- 
dition conſiſts of two parts; One, to live together in a 
*« State of Debauchery ;” ** The other, to leave Her an 
* Annuity :” The former Part whereof, is void; the Latter 

| | good, 
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good, The Suit may therefore we)! be upon the virtuous 
Part, the Paying Her the Annuity. Var, it is agreed, in 
the Caſe of Che/man et L v. Mindy, 3 G. 1. B. R. 2 


Lord Raymond 1459, and 2 Sir F. S. 744. that the Poſition 
laid down in Hobart 14. (in the Caſe of Norton v Simmes) 


« that the Common Law, having made thai void that is 


* againſt Law, lets the Ref fand” ; and that where a Bond 
is conditioned to do ſome Things agreeable to Common 


Law, and Others diſagreeable to it; the Breach may be 


aſſigned upon that Part which is good. 
And here Premium Pudicitiz is a ſufficient Conſideration. 


Lord MANSsFPIELDEIt is the Price of Proſtitution, 
Premium Proſtitutionis: For if She becomes wirtuous, She 
is to /o/e the Annuity, It appears clearly, upon the Condi- 
tion that the Bond is illegal and void. 


JupcmentT for the DerEnDANT. 


Rex ver/us Baptiſt Rebord. ö 


2 TION on 26G. 2. c. 21. C 3. for a Forfeiture of 
200 /. for having unſealed wrought Silks found in his 


Cuſtody. | 


Upon ſhewing Cauſe why the Defendant ſhould not be 
diſcharged on Common Bail, Mr. Wallace, for the Plaintiff, 
{aid, it had been objected “ that this was a popular Action.“ 


But He anſwered, that the 8th. Section of this Act of 26 
G. 2. c. 21. (on which this Action was brought) expreſly 
authorizes to hold to Special Bail: It gives a Capias in the 
firſt Proceſs, ſpecifying the Sum of the Penalty ſued for; 
and directs “ that the Defendant ſhall be obliged to give 
*+ ſufficient Bail Sc.“ 


Mr. Stowe, for the Defendant objected, that though the 


Act gives a Capias c. yet it is not poſitively ſworn in the 
Plaintiff's Affidavit, that the Defendant has committed the 
«© Offence: It is only, that He has Cauſe of Action againſt 


«© Him for 200/. forfeited by Him for ſo much unſealed 
« Silk Sc. found in his Cuſtody.” This is making the 
Plaintiff a Judge of the Offence. It ought to be potitive, 
that the Defendant had committed the Offence deſcribed in 
the Act of Parliament.” 


Cyr”, It is poſitive enough: He ſwears © that He had 
* Cauſe of Action againſt him for 200 4. forfeited by 
« Him c.“ | 

The 


Thurſd. 15 
Nov. 1764. 
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| The Act does not require an Affidavit at all. 
RULE DISCHARGED, 
mT Evans, ex dimifl* Brooke Bart. verſus Aſtley, 


Eſq; et al. 


HIS was a Special Verdict in Ejectment, of Lands 
in ſeveral Pariſhes in the County of Cheſter, found at 
the Summer-Aſſi zes for that County in 1762, 


It lated, that Sir Samuel Daniel was, on the 19th. of 
February 1762, ſeized, of the Premiſſes in Queſtion; and 


being ſo ſeized, He, on that Day, made his Will, duly at- 


teſted, and written with his own Hand: In which Will are 
contained the following Clauſes and Proviſoes, vx. And 
« whereas I am at this Time ſeiſed of a Fee-Simple Eſtate 
« in the County Palatine of Cheſter, in the ſeveral Manors 
« and Townſhips of Over-Tablzy Sc, Tt. Now for pre- 


„ venting and quieting all Diſputes and Controverſies 


« touching and concerning who ſhall hold and enjoy my 
4 ſaid Eſtate. if I die without Iſſue Male or Female, I do, 


« by this my laſt Will and Teſtament in Writing, under my 


% own Hand and Seal and publiſhed by me in the Preſence 


of the Witneſſes whoſe Names are here written, give grant 


* limit deviſe and appoint All my ſaid Manors Lands and 
« Tenements with their Appurtenances, in Over-7 abley 
„e, Sc. with their ſeveral and reſpective Rights, Mem- 


bers and Appurtenances in the ſaid County of Che/er, 


« and all other Manors Sc, &c. and Hereditaments whatſo- 
cc ever, of what Kind or Nature ſoever, wherein | have any 
«« Manner of Eſtate, fituate lying and being in the County 
«« Palatine of Chefter, unto Samuel Duckenfield my God- 
* ſon and Son of Charles Duckenfield of Mobbirley, in the 
County of Chefter Eſq; during his natural Life, and the 
« Heirs Male of his Body lawfully co be begotten ; and for 
« want of ſuch Iſſue, to Charles Duckenfield, another of the 
„ Sons of the ſaid Charles Duckenfieid, Eſq; during his 
„ natural Life, and to the Heirs Male of his Body lawfully 
„ to be begotten; and for want of ſuch Iſſue, to 7obr 
«© Dauckenficld, another of the Sons of the ſaid Charles Duc- 


* kenfield Eſq; during his natural life and to the Heirs Male 


* of his Body lawfully to be begotten; And for want of 
«© ſuch Iſſue, then to Exer y Son and Sons of the ſaid Charles 
& Duckenfield Eſq; which ſhall be begotten on the Body of 
% Sarah his now Wife; And for avant of ſuch Iſjue, then to 


« W/illiam Hulton of the City of Chſter during his 11 
| | 6 Liſe, 
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« Life, and the Heirs Male of his Body lawfully to be be- 
« gotten; And for want of ſuch Ifſue, then to Samuel Gold- 
« flon, of Eaft Ham in the County of E/ex, my Godlon, 
for and during his natural Life, and the Heirs Male of 
« his Body lawfully to be begotten; And for want of ſuch 
«© Iſſue, Then to James Golaſton, Brother of the ſaid Samuel 
* Golaſton, during his natural Life, and the Heirs Male of 
„ his Body Jawfully to be begotten ; And for want of ſuch 
« Iſſue, To the right Heirs of the ſaid Sir Samuel Daniel, 
% for ever.” N 


„ Provided always nevertheleſs, and my expreſs Will and 

« Mind 1s, and I do hereby declare, That the Eſtate here- 
„ by granted deviſed and limited, of the Premiſſes to the 
« ſaid Samuel Duckenfield and Others as aforeſaid, ſhall be 
© upon this expreſs Condition, That if the Uſes and Eſtates 
* ſo granted deviſed and limited, to Him or Them and their 
* Deſcendants ſhall come to Him or Them and be in Pofſe/- 
« fon, That then and thereupon He and They and their 


« De/cendants, to whom the Premiſſes ſhall come and be 


* in Poſſeſſion, ſhall procure an Act of Parliament to be 
„ paſled in the firſt or ſecond Seſſions of Parliament, by 


« Virtue whereof He and They ſhall :akte and uſe my Sur- 


&« ame, and bear in Chief the Arms of the Daxie/'s of 
« Over-Tabley in Cheſhire, where my Famil hath been very 
* ancient: Or, otherwiſe, the Uſes and Eſtates ſo granted 
„ deviſed and limited to them who ſhall refuſe or neglect to 
„take and uſe my Name and Aims in Chief as aforeſaid, 
©« to determine.” 


J give all my Books (except what is given to my Wife,) 
„both at Tabley and Hollis-Srreet in the County of Midale- 
« /ex and Pariſh of St. Mary le Bon, and all my Family- 
Pictures, and all other Pictures (except what is given to 
© my Wife) at Tabley and Boxton, and all Statues Clocks and 
„ Bells, Brewing-Tubs and Brewing Veſſels, and all Veſſels 
belonging to the Cellar at 726, and all Goods at Tabley, 
« after my Wife's Deceaſe, and all the Intereſt Title and 
« Remainder of Years which ſhall be unexpired .at my 
„% Death, which I have in the Leaſe from the Dean and 
«© Chapter of Chri/t Church in Oxford, of the Tiches of 
„ Over-Tabley and the Moiety of the Tythes of the Pariſh 
« of Rotherflone (being ſmall Tythes) in the County of 
« Chefler, unto Samuel Duckenfield aforeſaid; and if He 
© happen to dic, then to the next in Remainder, or any 
« Other that by this my Will ſhall enjoy the Eſtate hereby 
granted and deviſed: And my Deſire is, that my Execu- 
« tors ſhall renew the ſaid Leaſe at every ſeven Years End; 
„that it may be kept in the Poſſeſſion of the Family ar 
*«'Over-Tabley.” - 
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Item, I give and bequeath my Silver Punch-Bowl, and 
„ Silver Ladle, and Marrow-Scoop, and the two large Sil- 
ver Decanters which were made of the Silver of my two 
„ Trumpets which J had when Major of the Horſe in Ve- 
land in 1690 and 1691, to the ſaid Samuel Duckenfeld ; 
or, it He happens to die, to the next in Remainder, or 
« to any other that by this my Will ſhall enjoy the Eſtate 
„ hereby granted; and deſire my Executor to keep them for 
« the Family, as aboveſaid.” 


N. B. There was a Power, given to make Leaſes ; and 
alſo a Power, to make Fointures to the Amount of 200). 
per Annum. | | 


Samuel, Fohn, and Charles Duckenfield, the three Sons of 
Charles Duckenfield of Mobberley, All died without Iſſue. 


But Charles Duckenfield of Mol berley had a fourth Son, 
named WILLIAM, born after the Date of the Will; who 


became ſeiſed, and took the Name and Arms of Daniel, ac- 


cording to the Directions of the Will; and ſuffered a Reco- 
very, and then made his Will; (under which Will, the 
Defendants claim.) | oY | 


William Hulton, and Samuel and James Golaſton, (the 
other Remainder-Men,) died without Iſſue Male. | 


The Leſſor of the Plaintiff claims as One of the Right 
Heirs of the Teſtator Sir Samuel Daniel; viz. One Moie- 
ty of the Eſtate under a Co-Heireſs; All the prior Remain- 
der-Men being dead without Iſſue. 


The Queſtion was © Waar Eftate Sir William Ducken- 
* field Daniel (the fourth Son of Charles Duckenfield of 
«© Mavberley, Eſq;) took, under this Will of Sir William 


he Daniel. 


This Caſe was argued on Tue/day the 3d. and Friday the 
6th. of July laſt by Mr. Blackftone, on Behalf of the Leſ- 
ior of the Plaintiff; and Mr. £446 Harvey, on Behalf of 


the Defendants, 


Mr. Blackflone contended, that He took an Eate for 
LIE only. | | | © | 


He begun with laying down ſome general Rules and Prin- 
ciples concerning Deviſes of Land. They muſt be expound- 
ed agreeably to the Intention of the Teſtator, if ſuch Inten- 
tion be not repugnant to the Rules of Law : And the Inten- 
tion of the Teſtator muſt be collected from the whole ill 
taken to:ether, An E/tate Tail ſhall not be raiſed by Inpli- 


cation, 
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cation, unleſs it be a neceſſary One: A conjectural or merely 
robable Implication is not ſufficient Ground for diſinherit- 


ing an Heir at Law. If the Teſtator's Intention is aubious, 


the Conſtruction ſhall be in Favour of the Heir at Law, 


Upon this whole Will taken together, chere is no Ground 
to ſuppoſe that the Teſtator Sir Villiam Daniil meant to 
give this Deviſee any Thing beyond an Eſtate for Life, The 
reſtrictive Circumſtances attending his particular Deviſes, and 
his Care to preſerve the Eſtate in his Name and Family and 
in a preciſe preſcribed Condition, indicate quite the contrary 
to ſuch a Suppoſition. | 


It is not ſufficient, to ſay. that “ becauſe the Teſtator 
«« has given an Eſtate Tail to Samuel, Charles, and John, 
„He muſt have intended the ie for every other Son of 
« their Father to be begotten on the Body of his then Wife 
Sarah.“ For, there is no Appearance of any ſuch Inten- 
tion. On the contrary, it would be more agreeable to his 
apparent Intention, if zhy/e Three ſhould be conſtrued only 
Eitates for Life, to render hee Deviſes conformable to is. 
He cited Co. Lit. 42. Skinner 385, 562. Bevefton v. Huf 
fey. Shinner 339. Middleton v. Swain, and Showver's P. C. 
207. Swaine v. Fawhner et al. S. C. = | 


Nor will the ſubſequent Words“ And for avant of ſuch 
« Iſue, then to William Hulton,” ſuffice to create an Ef. 
tate Tail, where there was no Eſtate before. Vaugban 259. 
Gardener v. Sheldon. 2 Vernon 540. Cook v. Cook. Forreſter 
18. Lord Glenorchy v. Boſville. 


Mr. Harvey; on Behalf of the Defendants,” (who were 
the Deviſees of Sir William Duckenfield Daniel, contended' 
that the ſaid Sir William Duckenfield Daniel, who was the 


4th Son of Charles Duckenfield Eſq; and born after the 


making of Sir William Daniel's Will, muſt, upon the 
Tenor of the ſaid Will, taken all together, and by the 


manifeſt Intention of Sir Villiam Daniel the Teſtator, have 


taken an E/late Tail under it. TT 


He ſaid, It was plain that an Eſtate Tail was the Ia 
Eſtate that the Teſtator intended for him : And this He had 
barred by the Recovery, But / He took a Fee, then the 
Remainder- „ to the Teſtator's own right Heirs” (under 


which Remainder the Leſſor of the Plaintiff claims) never 


took Place, 


He agreed to the 3 Principles laid down by Mr. Black- 


/ione ; namely, That Deviſes are to be expounded, it 
e poſſible, according to the Intention of the Teſtator; 
8 ä «nal 
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That the Conſtruction mutt be collected from the 2ohole 
„Will taken together; and © That the Implication by 
« which an Eſtate Tail is to be raiſed, muſt be zece/ary, and 
* not merely conjectural or imaginary.” 


He ſaid, the true Rule of Implications, was that which 

was laid down in the Certificate of this Court in the Caſe of 

V. ante, Robinſon v. Robinſon, * and affirmed by the Judges in the 
ths Houſe of Lords, on 14th. of February 1758, vix. when 
beate eit ſuch Implication is neceſſary ** 10 EFFECTUATE the manifeſt 


ficate is at 
p. 50.) general Intent of the Teſtator.“ 


This Gentleman intended to have his Eſtate kept intire; 
and his Name and Arms preſerved. He adopts the Line of 
his eldeſt Siſter, who had 3 Sons with a Probability of more. 
He inſiſts rigidly upon their taking his Name and Arms; 
and gives Heir-Looms, Books, Pictures and Furniture: 
And He meant to give his 3 Nephews then in Being, (Samuel, 
John, and Charles,) no more than Life Eſtates, with con- 
tingent Remainders to their Male Iflue ; though by egal 
Conſtruction of his Words, They took Eſtates Tail. But it 
is very certain, that He did not intend that any Remainder- 
Man ſhould ſucceed to his Eſtate, 2vhilſt any Male Iſſue of 

bis Siſter Duckenfie/d ſhould remain in Being. The Eſtate 
therefore of this after- born Nephew oyght to be ENLAR GED 
by Implication, becauſe ſuch Implication is abſolutely ne- 
ceſſary to efefuate the manifeſt general Intention of the 


Teſtator. 5 | 


The Court will therefore make a Conflrudtion accordingly, 
and will apply the proper Words, 


And as the Proviſo directs that Samuel Duckenfield and 
% the other Deviſees, and their DEscEnDanTSs, ſhall upon 
% their coming into Poſſeſſion, procure an Act of Parlia- 
| „ ment to take his Name and Arms ;” and as it is clear, that 
1 He meant that theſe Deſcendants ſhould take his Efare, as 
well as his Name and Arms; the Court needs only to /xpply 
the Word DrscendDanTs,” in this Deviſe to the after- 
born Son and Sons; (which is indeed rece/arily implied - ) 
And then, (let the Words and for want of /ach Iſſue be 
applied either to Charles Duckenfield Eſq; or to his every 
after-born Son and Sons,) it muſt be conſtrued an Eſtate 
| Tail : For thoſe Words would be ſufficient to create an 
1 Eſtate Tail in a Vill: and are rather ſtronger than the 
2 Word © Seed” or © Children.“ FIGS 8, | 


Ir the Words “ and for want of /uch Iſſue,“ can be re. 
4 ferred to the Want of Iſſue of the aiter-born Son Himſelſ, 
Þ# there can then be no Doubt but ſuch after- born Son took an 
5 | | | | | Eſta;e- 


* * a TW... | an. ha D 2 
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Eſtate-Tai/: For, a Deviſe “ to a Man, and for want of 
« Heirs of his Body, Remainder over ;” Or, if He die 
« without five ;” Or, for want of Iſſue ;” will create an 
Eſtate Tail, although there be no direct Limitation of Eſtate. 
And the Word “ ſuch may refer to the Iſſue of the after- 
born Son and Sons; and mean /uch Sort of Iſſue as that 11 
Default of which from Samuel, Charles, and Fohn, the 
Teſtator had limited the Eſtate to every aſter-born Son 
and Sons; that is, Heirs Male of the Body. | 


He intended an Eſtate for Life only, to his three Nephews 


that were in Being: But He intended a different Eftate, 


ſome Eſtate of [zberitance, to his after-born Nephews. 


He could neither intend, nor would the Law permit, that 
the after-born Sons ſhould take ſarcejjwve Eſtates for Life: 
That would be contrary to the Reſolution of the Caſe of 
Humber ſton and Humberſton, 1 Williams 332. where the 
Lord Chancellor declared an Attempt “ to make a Perpe- 
«« tuity for ſueceſſive Lives,” to be vain. 


He could not intend that the zd. and 3d. after-born Sons 
ſhould take in Preference to the Jſue Male of the firſt after- 
born Son ; and that They and They only ſhould loſe the 
Benefit of his Deviſe ; and even that They ſhould be ex- 
cluded in Favour of Strangers, as the Other Remainder- 
Men were. And it is merely accidental, that the preſ-nt 
Claim is ſet up by a right Heir of the Teſtator: For Hulten 
and the two Golaſton's would have the ſame Claim, prior 
to Him, if they had happened to live. 


Tf it be aſked “ Whether the after- born Sons of Charles 
« Duckenfield Eſq; ſhould have taken jointly, on in Succe/- 
„ fon, in Caſe there had been more than One ;” The An- 
ſwer is“ [n Succeſſion :* For they were not in Being. If 


they had been in Being, then indeed they would have taken 


jointly. This is the Diſtinction laid down in Ceo# v. Coon, 
2 Vern. 545. And this was the' manife/} Intention of the 
Teſtator. And to aid and efjefuate. his Intention, the 
Court will /upply the Deficiency of Expreſſion, by adding 
the Word © Deſcendants” or Heirs of the Body” of ſuch 
after-born Son; or by applying the Words and for want 
« of ſuch 1/ze,”” to the want of Iſſue of /uch Son. And this 
would not be going ſo far as the like Point was carried in 


the Caſe of Robin/on v. Robinſon be fore- mentioned.“ There * V. ante, 


Lancelot Hicks was conſtrued to take an Eſtate in Tail Male, Vol. 1. p-38 


He and the Heirs of his Body raking the Name of Robjiy/on ; e 53: 


notwithſtanding the expre/5 Eſtate deviſed to the ſaid Lan- 
celot Hicks ** for his Life AND NO LONGER.” 


The 
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IPD The Caſe of Lomax v. Holmeden, in Chancery, was very 
near the preſent ; and would have been almoſt in Point, if 


it had received a more ſolemn Determination. It came on 
by Petition before Lord Hardwicke, in Trin. 23 G. 2. 1749. 
Toſhua Lomax the Petitioner's Grandſather, by his Will dat- 


ed gth. December 1720, deviſed Lands in Truſt He: (See 3 
Peere Williams 176.) Then to the Uſe of the Petitioner's 


Father Caleb Lomax (his Son) for Life; then to the Uſe of 
the Truſtee and his Heirs during Caleb's Life, to preſerve con- 
tingent Remainders; then to the Uſe of the fir/? Son of Ca- 
leb's Body and the Heirs of the Body of ſuch firſt Son; and 


The Word for rant of ſuch Iſſue, to * ſecond, third, fourth and fifth 
« the” was Sons of Caleb, ſucceſſively, and in Remainder One after Ano- 


omitted, 


1 40 Eſtate.” m_ 
8 Mr. Blacſ ine, in Reply. —Certainly, mt a Fee Simple : 


ther; (eithout ſpecifying waar EsTATE He gave them; the 
Words of Inheritance being by Miſtake omitted, as they 
are in the preſent Caſe ;) and for want of 5UCn I/we, to the 
Uſe of his four Daughters and their Heirs. Caleb's eldeſt 
Son (named alſo Cab) died without Iſſue, very Voung. 
After which, the Petitioner was born. Two Queſtions were 
made : 1ſt. Whether the Petitioner could take as fr/? Son of 
his Father Caleb; 2dly. If he could not, then whether He 
might not, however, take an Eſtate Tail by applying the 
Words sc [/ue” to the Iſſue of bis Body. Fe was de- 
termined upon the firſt Point, But upon the 2d Queſtion, 
Lord Hardwicke ſaid, He inclined to think that the Petiti- 
oner might take an Eſtate Tail; from the Latitude that 
muſt be taken in ſupplying the Omiſſion of the Word © the“ 
and in conſtruing the Words ſucceſſively and for want of 
% ſuch Iſſue“; All which muſt be ſupplied by ſome Con- 
ſtruction or other: However, as He was clear upon the iſt. 
Point, he avoided giving any direct Opinion upon the ſe- 
cond. And it appears by a Report of a former Branch of the 
fame Caſe in Hilary Term 1732, (3 Peere Williams 179) 
that Sir Zo/eph Jetyll, then Maſter of the Rolls, held © that 
the now Petitioner (and then Plaintiff) was intitled to 


« wh . 


4 take an Eſtate Tail.“ 
Upon the Whole, this after- born Son took at fl an E 
cate Tail: And it may be doubted. whether He did even 
take a Fee. For the Teſtator deviſes © All his Manors Lands 
« and Tenements wherein He had any. Manner of E/ate -” 


Which ſeems to import that He gives to the reſpective De- 


viſees All the EsTaTE that He himſelf bad in them ; which 
was, and which He takes Notice to be, © a Fts-StMPLE 


* 


* 


—— ©% 


For the Teſtator intended a, eſs Eſtate than bat, to his 
three eldeſt Nephews, + ln. 334 


* 


The 


9 9 ity es | II 
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The Words © herein J have any Manner of Eftate” only 
mean to aſcerta n the Locality of the Lands deviſed, and ren- 
der the Deſcription of them the more clear. His manife/t 
Intention is contrary to this Conſtruction. | 

Nor can it be an Eſtate 7271: Becauſe both the Words 
and the Intention agree that it is only an Eſtate for Life. And 


He intended no more to his 3 Nephews Samuel, Charles, and 


John; though, in Point of Law, I heirs will be conſtrued 
into Eſtates Tail. | 


Mr. Harvey ſuppoſes the Condition © to take and uſe the 
© 'Teftator's Name and Arms,” to extend to the Deſcendants 
of All the Sons of Charles Duckerfieſd Eſq; Whereas the 
Teſtator expreſly confines it to ach of Them as ſhall come 
into Poſſeſhon ; ** Their Deſcendants, To whom the Pre- 


“ miſſes ſhall come and be in Paſſeſion Their Deſcen- 


dants are not required to take the Name and Arms, wn/e/5 


the Eſtate comes to them. Therefore no Argument can 
be drawn from this Proviſo. And in Fact, the Defendant's 
Teſtator, Sir William Duckenfield, never did take the Name 


and Arms of Daniel for Himſelf and his Deſcendants ; but 


only for Himyelf, for Life. The Bill was objected to, upon 
that Account: And the Act of Parliament was at laſt ſettled 
to extend only to Himſelf for Life. 


The Words “ and for want of ſuch Iſſue” can not refer to 


Iſſue zot named in the Will; Neither is there any Colour for 
expounding them of ſuch Sort of Iſſue as that in Default of 
which, from Samuel, Charles, and John, the Eſtate was limit 
ed over to their after- born Brothers: The ſame Words mult 
be conſtrued in the /ame Manner, in both Places. This is 
now the Caſe of an Heir at Law; and therefore is intitled 
to Favour, upon that Account. e | | 


In the Caſe of Lomax v. Holmeden, \theie were 2 Queſtions 
before Lord , Hardavicke; One of which reſembled the pre- 


ſent Caſe: But 7hat Point was not in Queſtion - before Sir 


Jeſeph Fekyll. (See 3 Peere Williams 179.) And Lord Hard- 


 zwicke determined the Caſe upon the firſt Point, which had 


nothing ſimilar to the preſent; Whereas a Determination 
upon the Point ſimilar to the preſent would have been a plain 
and eaſy Method of getting rid of the whole Difliculty of 
the Caſe, if Lord Hardwicke had holden the ſecond Son of 
Caleb Lomax to have taken an Eſtate- Tail under his Grand- 
father's Will. 


The Caſe of Humber/ton v. Humberſon does not affect our 
Caſe : For Sir William Duckenfield Daniel was born befere 
the Deviſe now in Queſtion took Place. 

Mr. 
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Mr. Harwey has given no Anſwer at all to the two Caſes 
cited from Skinner ; viz. Middleton v. Swain, p. 339. and 
Beviſtan v. Huſſey, p. 563. that a Deviſe, without the Li- 
« mitation of any Eſtate, carries BUT an Estate for Lir k.“ 


Ulterius Concilium. 


This Caſe was again argued now, by Mr. Serjeant Hewitt 
for the Plaintiff; and Sir Fletcher Norton (Attorney General,) 
for the Defendants. | 


For the Plaintiff it was obſerved. That there was no De- 
viſe at all to Charles Duckenfield the Father; And thoſe to 
the three Sons are all expreſſed to be for Life: But the un- 


born Sons have zo Words of Inheritance annexed to their 
Eſtate. ME, | 


The Queſtion | therefore is whether the after-born Son took 
an Eſtate for Life, or an Eftate-Taz/. 


He muſt take according to the Intention of the Deviſcr. 
Perkins, F.<55, 556. And this Intention is to be collected 
out of the Will itſelf, | 


In arguing that the Teſtator meant this to be an Eſtate for 
Life only, He cited 1 Rp. Abr. 844. Letter M. pl. 1. Moore 
52. pl. 153. 3 Buiſir. 127. a Caſe put by Mr. Juſtice Croke, 


of a Deviſe of B/ack Acre, to his Eldeſt Son and his Heirs; 


and of White Acre, to his younger Son, omitting the Words 
« and his Heirs ;” which is very like the preſent. Cro. Car. 
368. Start v. Benſon. Freeman 85. Allen v. Spendlove. 


As to the Words “ and for want of ſuch Iſſue” . Such” 
does not mean the Iſſue of the unborn Son. I Peere Williams 
54. Bamfield v. Popham The Word © Jjue” ſhall not, in 
the ſame Deviſe, have a double Conſtruction, both of De- 
ſcription and Limitation. And here is no Deviſe to Charles 
Duckenfield the Father ; Therefore there is Nothing to graft 
the Words upon. x | | 7 £ 


The Caſe of Langley v. Baldwin, (Paſch. 1707. Eq. Abr. 
185.) is not like this: For, there ſomething was given to the 
Father; Here, Nothing is. So, in 1 Peere Williams 754. 
Attorney General againſt Sutton and Payman, Something was 
given to the Father, upon which an Eſtate Tail could be 
grafted. So there was in the Caſe of Robinſon v. Robinſon. 


The 
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The Caſe of Lomax v. Holmeden, 3 Peere Williams 176. 
would have been ſimilar to this Caſe, if Lord Hardwicke 
had determined upon it, © What Eſtate the ſecond Son 
“ ſhould take“: But that Point was left undetermined. 


No neceſſary Implication ariſes upon the preſent Prowi/o ; 
becauſe it relates only to thoſe of their Deſcendants to whom 
the Eftates ſhould come, and who ſhould be in Poſſeſſion. 
But an Implication to diſinherit an Heir at Law muſt be a 
neceilary One. | 


As to taking the Name and 1 Little Regard is to be 


paid to that Circumſtance. 2 Saund. 384. Purefoy v. Rogers. 
There is nothing more common than for a Man to take a. 


Name for Life only. The Meaning was, that the Name 
ſhould go along with the Eſtate. Therefore Nothing is to 
be collected from this Circumſtance. | | 


Lord Mansriet v—Suppoſe Charles Duckenficld the 
Father had had 7 or 8 Sons born after the Will was made, 
but before the Death of the Teſtator; and the 3 firſt to be 
then all dead—What Eſtate were the after-born Ones to 


take? As Tenants in Common; Or, in Succeſſion; or how? 


The Serjeant anſwered—This Uncertainty makes the De- 
viſe to the after-born Sons void. Non con/tat how they would 
take: Therefore the Will falls. If they would take at all, 
They would take joinily for their Lives; as Tenants in Com- 
mon, or as Joint-tenants. 


Sir Fletcher Norton, contra, —for the Defendants, ſaid that 
theſe after- born Sons would certainly take /omething, by Vir- 
tue of this Deviſe: And Ne inſiſted that they tcok an Eſtate 
Tail, in Succeſſion, The Teſtator happens only to have 


omitted to add the Words of Inheritance after the Deviſe to 


the unborn Sons. 


As to the Intemion—The Teſtator requires Them and 
their Deſcendants io take his Name by Act of Parliament, 
and bear his Arms ; and every Taker has a Power to make 


a Settlement * ; But He could never mean that many after- * The Tef- 


born Sons, taking jointly or in Common, ſhovld Each of 
them have Power to jointure their / eve r. Wives in 200/. ger 
Annum à piece. 


tator gives a 
Power to 
make Join- 
tures to the 
Amount of 
200!', a 


— 
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L V. Equ. The Caſes on this Head are not to be reconciled: + Back- 

5 33 houſe v. Wells; 7 Langley v. Baldwin ; || Loddington v. 
27. Lucas Kime; &c. | 5 

181. Forteſ- | 

cue 133 t Equ. Caſes Abr. p. 185. pl. 29. erroneouſly reported. V. ante, 

pa. 22 and ſee. 8 Mod, (the corrected Editien) pa. 258. | Equ. Caſes Abr. 

p-. 182. pl. 23. ; 


| 
| 


There 15 no Doubt but an Eſtate Tail may be raiſed, even 
contrary to the moſt expreſs negative Words: This was done 
V. ante, in the Caſe of * Robinſon v. Robinſon ; where the Words 
p- 38 to 53. „ And for Default of ſuch Iſſue” were ſo conſtrued. $59 
here, for want of ſuch Iſſue“ means all their Children. 
The Deviſe is to“ Every Son and Sons of Charles Ducken- 
4% field the Father, by his then Wife; and for want of ſuch 
&« [{]ue,” then to William Hulton, Cc. 


As to the Caſes cited from 1 Ro. Abr. and Meogre 5 2.— 
The Words of the Will are there clear, full, and plain; and 
were conftrued according to their natural Import: But they 
do not apply to the preſent Caſe. EO 


As to 3 Bulſtr. 127. (the Caſe put by Mr. Juſtice Croke) 
The Reporter goes on—** But otherwiſe it ſhall be, where a 
„Man deviſeth B/ack- Acre to his eldeſt Son and his Heirs 
* for his Part or Portion, and Woite- Acre to his youngeſt 
«© Son for his Part (omitting Heirs :) yet here He ſhall have 
« jt in the /ame Manner as the Other hath Black- Acre.” 


Here, the Teſtator having deviſed “ to every Son and 
Sons, and for wapt of ſuch Iſſue, Such Iſſue muſt be ap- 
plied to all their Deſcendants: And Nothing but taking an 
Eſtate Tail in Succeſſion could anſwer the Intention of the 
Teſtator. "Ep "1 


Therefore William took an Eſtate Tail: And conſequent- 
iy, the Recovery ſuffered by Him was good ; and the Heir at 
Law is barred. | 


Mr, Serjeant Hewir?, (in Reply,) did not infiſt upon the 
Deviſe to the after-born Sons being word ; but choſe to keep 
to his firſt Point, That the afier-born Sons took only tor 
„ their reſpective Lives.” 


The Word © Iffve” is in this Will uſed as a Word of Pur- 
chaſe and Deſcription : Therefore it ſhall not be, in the /am: 
Will, conſtrued-as a Word of Limitation. | 


J Upon 
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Upon Mr. Attorney's Conſtruction, the after-born Sons 
would have a different and a greater Eſtate than the prior- 
born; viz. the Former, Tail general; the Latter, (the prior- 
born,) only Tail Male Which could never be the Intention 
of the Teſtator. | | 


Therefore the Rule of Law ought to take Place, in favour 
of the Heir at Law: And the Judgment ought to be for the 
Plaintiff, | | 


Loxp MaxSsFIEIL p firſt ſtated the Caſe very particu- 


larly ; obſerving, that the Will was written with the Tefta- 
tor's own Hand; and made in favour of his Siſter's Sons by 


her Huſband Charles Duckenfield. 


The Queſtion is, What Eſtate William took under this 
Will? 1 


able to the Intention of the Teſtator, collefted from the Will. 


Whatever Conſtruction would have been put in Villiam 
Hulten's Caſe, if he had been living, muſt be put zxow + For, 
{ubſequent Events can nat alter the true Conſtruction. There- 
fore all Arguments in favour of the Heir at Law are out of 
the Caſe; becauſe this muſt be conſidered as a Queſtion be- 
tween prior and ſubſequent Remainder- Men. 


No- Body can doubt of the Intention of the Teſtator. *Tis 
too ſtrong, to ſuppoſe that He meant Nothing to, the after- 


born Sons. | 


The Words of the Will make them indeed Foint-tenants - 
Bur *tis impoſſible that t could be his Intention + For, this 
Teſtator had manifeſtly a Pride in his Family. He deviſes 
ſeveral Things ſpecifically, to be © kept for h Family”; and 
deſires Leaſes to be renewed for the Benefit of the Family. 
They are to have Power to make Leaſes and Jointuret. 
What! are there to be fix or ſeven Jointures, All at once? 


It muſt therefore be admitted, that They are to take in 
Succeſſizn. If ſo, the other Circumſtances muſt be taken in, 
to ſhew what Eſtate He meant to give Them. And there 
2 no Doubt, but that He meant them an Eſtate in Tai! 
Male. : 


Though the Will is Arten with the Teſtator's own Hand, 


He probably cepied it from a Draught: And He ſeems, by 
| | Miltake, 


Nothing is fo clear, as that the Conſtruction muſt be agree- 


a” 
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Miſtake, to have omitted ſome Words which were inſerted in 
the original Draught. | 


In the Proviſo, He recites enough to ſhew that He meant 
to give it to the after-born Sons in Tail Male, 2s He had 
done to the other Sons. | 


I never had the leaſt Doubt but that the Teſtator e 
the ſame Eſtate to theſe after- born Sons, by Analogy, as Ile 
had given to the prior-born. | | 


Mr. Juſtice WiLmor alſo declared, that He had not 
the leaſt Doubt. He conjectured, that the Cauſe of the 
Variation between the Deviſes to the born and unborn Sons 
of Charles Duckenfield was, That the Drawer of the Will 
conceived he could not give to an after-born Son for his Life, 
and graft a Limitation upon it to another Perſon not in Be- 
ing, for Life. | 


If the Teſtator had intended the latter to be for Life, He 
would have ſaid fo : But He left it to the general Diſpoſi- 


tion. 


But whatever the Fords are, Is it poſſible to imagine that 
He intended to difinherit his own Nephews, for the Sake of 
Strangers; after He had adopted theſe Nephews, as his own 
Sons, for the Support of his Family ? All the Proviſions tend 
to prove the contrary, moſt clearly. He certainly meant 
Them to take ſucceſſively, and not jointly, He could never 
mean, that They ſhould all live in the Family-Houſe together, 
or make ſeveral concurrent Jointures. 


« For want of /uch Iſſue” means „ for want of Heirs 
* Male of the Body” : And this is the true Conſtruction, | 


This Caſe muſt be conſidered as if the Controverſy was 
between the after-born Son, and the ir Remainder- Man : 
So that the Plaintiff's being Heir at Law, and all Arguments 


in his Favour on 7hat Account, are out of the Caſe, 


Mr. Juſtice YaTEs likewiſe declared, He had no 
Doubt He took Notice, that this ſecond Argument, was 
allowed on Account of the Value of the Eſtate in Queſtion ; 
not of any Doubt that the Court entertained about their De- 
ciſion. | | 


It can not be ſuppoſed, that the Teſtator meant a / Be- 
ne faction to theſe unbory Nephews, than to the three Devi- 
ſees, 
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ſees, his Nephews who were in Being. The Clauſes and 
Circumſtances prove his Intention to be equal and the ſame 
to All. | | 

Per Cur. moſt clearly and unanimouſly, 
Jupaukxr for the DerkNnDANT. 
Silk verſus Rennett, Un. Sc. 3 
Nov. 1764. 


IR Fletcher Norton, Attorney General, moved for an At- 
tachment againſt the Commiſſioners of the Court of 
Conſcience in London, for proceeding in this Cauſe, and iſſuing 
an Execution againft Rennett, notwithſtanding his having 
ſerved Them with a Writ of Privilege. 


The Queſtion was, Whether the Court of Conſcience in 
London, (the Old City-Court, not under the new Acts) can 


proceed in a Complaint brought before them againſt an A 


torney, Who has ſerved Them with a Writ of Privilege. 


Tae Cour refuſed the Motion. For, this Court 
of Conſcience has a mixed JuriſdiQtion, as well equitable as 
legal: They proceed /ecundum guum et bonum; (which the 


Recorder atteſted.) And (as Lord Mansfeld obſerved) the 


very Principle upon which theſe Courts of Conſcience are 


founded, is, that it is not worth while for the Plaintiff to 


be at the Expence of bringing his Action in a ſuperior 


Court for ſuch a trifling Sum.“ 


Therefore ThE Cour held, That the Writ of Pri- 
vilege did not lie: And conſequently, the Commiſſioners had 
a Power to proceed upon the Complaint brought before 
Them, notwithſtanding their being ſerved with One. 


Lord MaxsriEL Dp obſerved alſo, That in the preſent 


Caſe, there was the leſs Reaſon to make a Precedent of this 
Kind; as it appears upon Neunett the Attorney's own Affi- 
davit, ** That he was liable to pay the Money.“ 

Per Car. 


Take Nothing by the MoTiox. 


Hawes, 


— — — 
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Hawes, Executrix, verſus Saunders. 


HE Queſtion was, Whether an Executor ſhall pay 
* Cots upon a Judgment of Nox pros.” | 


It came before the Court in ſuch a Form as may occaſion 
ſome Puzzle, if not particularly attended to, in reſpect of the 
Places of Plaintiff and Defendant being reverſed - For, as I 
take it, the Executrix was Plaintiff in the firſt Action, and 
Defendant in the ſecond; the State of the Facts being (as 
far as I could collect them) as follows. : | | 


The Executrix brought the original Action; and was #on- 
prog d for want of declaring within Time. The Attorney for 
the original Defendant came to the Maſter, to ſign the Judg- 
ment of Non-pros, as in a common ordinary Cale ; although 
the Plaintiff had brought the Action with an Acetiam as 
Executrix: And the Clerk of the Judgments, as a Matter of 
Courſe, without being apprized of the Plaintiff's being an 
Executrix or ſuing as ſuch, taxed Cots againil Her. 1 


U ro this Judgment of Nen pros, with Cos rs, the origi- 
nal Defendant brought an Action againſt the Original Plain- 
tiff; and ſo became Himſel F Plaintiff in this ſecond Action. 


Whereupon, Mr. Stowe, on Behalf of the Executrix, 
moved for a Rule to be made upon the Plaintiff in this ſecond 
Action, for Him to ſhew Cauſe, © Why further Proceedings 
4 in this /econd Action ſhould not be ſtayed, with Colts” : 
And in the mean Time, further Proceedings therein were 


ſtayed. 


On Weane/aay the lith. of July laſt, Mr. Dunning, on 
Behalf of $aunders, the Defendant in the firſt Action, but 
now become Plaintiff in the ſecond, ſhewed Cauſe ; And in- 
ſiſted That an Executor being zox-pros'd is liable to pay 


66: Goſts,”” | 


This is entirely the Executor's ozon Fault: And an Exe- 
cutor is only intitled to this Privilege, in Caſes where the 
Fault is not bis Own. 


For this Reaſon, He ſhall pay Coſts for not going on to 
Trial according to his Notice given. 


He cited Mr. Cooles Book of Practice in C. B. and Barnes's 


Notes in C. B. Part 2. p. 107, Ogle, Executor, v. Moffat— 
. That 
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That a Plaintiff making a Detault, ſhall pay Cots for 
's not going on to Trial; though He ſues as Executor.“ 


So, in the Caſe of Evans v. Mocato, 1 Salk. 314. * It was cordon C. 
holden ** that an Executor ſhall pay Coſts for not going on 8 
„ to Trial according to his Notice; though He ſhall not pay more cr. 
* Coſts of a Non ſuit. | : | rectly. 

His proper Method would have been, to have diſcontinued 
his Action: In which Caſe, He would + nat have been li- + See the 
able to pay Coſts, 5 Note below. 


5 Mr. Stoꝛve, contra, would have had it underſtood, “ that 
& not going on to Trial according to his Notice,” was the 
ſingle Inſtance in which an Executor ſhould pay Coſts: And 
He cited Baynban v. Matthews, 2 Strange 871. where an 
Adminiſtrator had Leave to aiſcentinze without Colts, t t Yet ſee 


Mr. Ser- 
jeant Sayer's Law of Coſts, 87. who cites a ſubſequent Caſe, „“ that an Executor 


ho has Leave to diſcontinue muff pay Coſts; the Diſcontinuance being always 
% made neceſſary by ſome Default ot his own.” Rep. Pr. in C. B. 79. Hay don v. 
Norton, Mich. 6 G. 2. 


And V. ante, p. 1451. Harris, Executor, v. Jones, H. 1764. B. R. where, the 
giving an Executor Leave to diſcontinue was holden diſcretionary; and was re- 
tuſed, unleſs he would conſent to pay Coſts, 


Mr. Juſtice VAT Es obſerved, that the Caſe of a Non- 
pros, and that of a Dijcontinuance differ. The former ariſes 
from the Executor's on Delay And therefore He thought, 
and ſo allo did LORD MANSFIELD, that it was fimilar to 
the Caſe of his not going on to Trial according to his 
«© Notice.” However, | 


The RulE was ENLARGED. 


On Saturday 17th. November, 


Mr. Stowe, on Behalf of the Executrix, now ſaid, There 
was no Neceflity to ſign a Judgment of Non-pres, becauſe 
(there being no Declaration) the Defendant might have got 


Himſelf diſcharged for want of Proſecution within two 
Ten 


Lord Max SsFIEID— The Privilege of Executors is 
too great already. They ought to be properly informed, be- 
fore they bring Actions. The Diſtinction made between a 
Diſcontinuance and a Nor pros, is a very good One: It is 
very reaſonable that the Executrix Huld pay Coſts in the 
preſent Caſe. 


RuLE DISCHARGED; 


So that the Determination of the Court was, «„ That an 
Executor all pay Coſts of a Non-2n05s.” But 


An 
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An Executor does not pay Coſts upon a Non-Suir. V. 
Cre. Jac. 229. Haywarth v. David. 

Note — The two late Protonotaries of C. B. Sir George 
Cooke, and Mr. Borrett, held and acted differently, upon the 
preſent Queſtion ; (i. e. upon a Non pros.) | | 
: Tuis Court now put it upon the Foot of the Laches 
in the Executor; this being a Non pros, for want of declar- 
ing in due Time. 

So an Executor ſhall pay Coſts, if He does not go to Trial, 
after having given Notice of Trial. 

| Monday, 19 Combe, Eſq; verſus Pitt. 
Nov. 1764 · | | 


See the former Branches of this Caſe, in Pages 1335 and1423. 
HE Defendant having anſwered over ; and the Cane 
| having been now tried, and a Verdict found for the 


Plaintiff, but ſubject to the Opinion of the Court— 


Sir Fletcher Norton, Solicitor General, had, upon T har/day 
the 10th. of November 1763, moved, on Behalf of the De- 
fendant, „that the Verdict might be entered up for the 
4 Defendant :” Reſerving (by Conſent of the Plaintiff's 
Counſel) the Liberty of making a future Motion, either for 
a new Trial, or in Arreſt of Judgment. | 


At preſent, He inſiſted upon three Objections againſt the 
Verdict for the Plaintiff; vi. | | 


iſt, That the Plaintiff had given no Evidence to ſhew 


% that the Perſons bribed or attempted to be bribed were 


„% VoTERs, (7. e. had a Right to vote,) at the Time of the 
«. Offence being committed.“ 


| 2d. That it did not appear by 2ny Evidence given,“ that 

Lord Egmont (who was charged to be a Candidate, and 
« for whom theſe Perſons were to give their Votes) was then 
© declared a Candidate,” 


3d. That the Charge was for bribing or attempting to 
bribe them to vote for Mr. Lockyer and the Earl ef Egmont, 


By Name: Whereas the Evidence went no farther than to 
| prove 
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prove that the Bribe was given or offered, to induce them 
to vote for Mr. Lockyer and his Friend,” (generally, and 
without naming either Lord Egmont or any other Friend in 
particular.) So that there is a Yariance between the Charge 
in the Declaration, and the Evidence brought in Proof of it: 
And the Evidence is not ſufficient to ſupport the Charge. 


And he then obtained a | | 
RuLe to ſhew Cauſe. 


But afterwards, upon Monday the 28th. of May 1764, 


THe Cour thought, and the Counſel agreed, that 
this was a hard Action, as the Defendant had already been 
puniſhed, in /me Degree, upon the“ Information: And 
therefore the Motion then went off, to ſee if the Matter 
could not be compremized ; to which, the Counſel on both 
Sides ſeemed very well inclined. 


However, the Parties could not azree upon any Com- 
promiſe ; the Defendant being unable or unwilling to pay 
more than 50/, which the Plaintiff was not content to accept. 


Whereupon 


Cauſe was now ſhewn by Mr. Serjeant Davy, Mr. Ser- 
jeant Burland, Mr. Afpur/t, and Mr. Popham. They thus 
anſwered the Objections | e 


1ſt. The Plaintiff was + not obliged to prove“ that theſe 
* Perſons had a Right to vote“: It was enough, that they 
% did vote.“ Their Right to vote was not traver/able. 
Their being allowed to vote, was Evidence proper to be left 
to a Jury, of their Right to vote. The Defendant has ad. 
mitted, that they had a Right to vote: His Agreement was 
made with them, upon the Foot and Admiſſion of their hav- 
ing ſuch a Right; and they have actually exerciſed it, by 
voting. The Subffance is proved The Circumſtances are 
immaterial. 1 Salk. 284. Gallaway v. Suſach. 2 Ro. Abr. 
Tit. Trial, p. 651. 707. 708. | 


2d. It is not at all material, Vo were the Candidates 
& declared at that Time.” It is an immaterial Allegation, 
not neceſſary to be proved: Urile per inutile non vitiatur. 
It is not Subſtance ; but only a Circumſtuuce not neceſſary 
to be proved; as in Paton et al. v. Sayer. 1 Stra. 728. 
And this is a Charge, not for a private, but for a Public Of. 
ſence: And it is jult the ſame Offence with regard to the 


V. ante, 
P · 1340. 


V. Buſh 
v. Rawlins, 
and the 
Malden 
Cavſes in 
W 


Public, Whether Lord Egmont was then declared a Candidate, 


or not. One of the two, (Mr Lockyer,) was certainly then 
declared a Candidate: And this was undoubtedly a Bribe 
& to vote for One of the Candidates.” This alone was 


eriminal, within the Act. 
PART IV. Vot. III. Aa 3d. The 
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zd. The Bribe was proved to be,“ 20 vote for Mr. Loc- 
„% Fyer ? The Reſt was immaterial, and therefore unneceſ— 


ſary to be proved. It had been ſufficient, if the Charge had 
only been, „that the Bribe was to induce the Perſon bribed 


« or attempted to be bribed, to vote for Mr. Lockyer alone. 
For, the corrupting to vote for Either, is a Crime which the 
Act of Parliament intended to puniſh. Beſides, It appeared 
in Evidence, © that Lord Egmont was that Friend of Mr. 


« Lockyer's, for whom the corrupted Perſon was to give his 


Vote.“ So that He was properly thus deſcribed; and it is 
tantamount to the Witneſſes having named Him by Name, 


Sir Fletcher Norton (now Attorney General) and Mr. Dun- 
zing, premiling, that this was a Sort of Criminal Conviction, 


and in a ſevere Action for thrice 500). proceeded to ſupport 
the Objections. e | 


iſt. The Plaintiff alledges in his Declaration, “ That 
« Mr. Lockyer and Lord Egmont had declared themſelves 
„ Candidates, And acht they were Candidates, the De- 
« fendant Pitt bribed White, who had a RichT ts 


% vote c. to give his Vote for them.” As the Plaintiff 


has averred, “ that the Defendant bribed this Man, wwhs had 
uA Right to vote, It was incumbent upon Him to prove, 
% that the Man had ſuch Right, at the Time of his being 
« bribed.” F he had no Right, nor claimed any, It was 10 
Ofence within the Act. They have not charged any Thing 


about his claiming a Right, nor put the Offence upon tha? 
Foot: They have tied themſelves up to his Having ſuch a 


Right, by alledging ** that he ad a Right c.“ And this 
never was referred to the Deciſion of the Fury Their Ver- 
dict was given upon our mutual Conſent ** to refer the Points 


of Law to the Court.” Whatever Offence they might 


have charged the Defendant with, He certainly is not proved 
guilty of the Offence as it is charged, The Evidence was 
con:rary to the Allegation. They ought to have proved 
* that at the Time of being bribed, He had a Right to vote.” 
Whereas, the Evidence was, “ that at that Time he had 2 
© Right to vote; but was to acquire One in future, by 40 
Days Retidence.” The Poll was indeed produced, to ſhew 
6: that he had wozed.” But h's ſubſequent voting don't = 


„ that he had a Right to vote, at the Time when the Bribe 
« was given.“ | 


2d. They ought alfo to have proved “ that Lord Egmont 

« had declared Himſelf a Candidate at the Time when the 
„% Bribe was given or offered.” For, they have alledged in 
their Declaration, that it was done Hit Mr, Lockyer _ 
| He 
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« He were Candidates.” They ought to have proved this 
: Allegation, as they have ſet it forth. They ſhould have 
proved it to be the ſame Offence as they have deſcribed ; 


and with ſo much Certainty and Preciſion, that the Defendant 


might be able to plead “ auterfoitz acquit,” in caſe of ano- 
ther Action's being brought againſt Him for it. The Bribing 
„% avhilft Lord Egmont was a Candidate,” is the Offence here 
charged: And this could not be pleaded to an Action for 
bribing &c. at another Time, when he was xt a Candidate. 
| It is a material ub ſtantial Part of the Charge: And the De- 
fendant might have traverſed that he did it 2ſt they were 
Candidates. In fact, Lord Egmont was ſo far from being a 
Candidate at that Time, that He was not then thought of. 


zd. The Plaintiff alledges in his Declaration, “that the 
«© Bribe was to induce White to vote for Mr. Lockyer and 
Lord Egmont.” It was incumbent upon Him to prove 
this, as laid. But this he neither did do, nor could do: For, 
in Truth, it was ancertain at that Time, who Mr. Lockyer's 
Friend would be; And Lord Egmont was not ſo much as 
thought on. It was impoſſible, therefore, that the Term 
++. Mr. Lockyer's Friend,” could mean or be applied to any 
particular Perſon ; much leſs, to Lord Egmont. 1 


Lord MansFiELÞ—The Defendant was convicted 
upon an IN FORMAT10N granted by the Court, for this ame 
Offence : And when the Court gave Sentence upon it, they 
conſidered Him as remaining till liable to the F orfeitures and 
Diſabilities directed by the Act of Parliament, and to the 


Civil Action which might be —_—_ upon that Act; * As V. ante, 


the Time limited for commencing | 
not then expired. The Court will never ioterpoſe again, by 
way of INFORMATION, wh1i//t the Matter remains open to 
the civil Action. However, in this Man's Caſe it did ſo hap- 
pen: And the-Hardſhip of his being doubly puniſhed for the 
ſame Offence had ſome Weight at the Aſſizes, in not leaving 
the Matter to the Jury. The ſame Inclination has operated 
with Us here: And We wiſhed a Compromiſe, - This Wiſh 
is now deſperate: I am ſorry for it. But fince it is ſo, The 
Law muſt have its Courſe ; We muſt not make a Precedent 
in Oppoſition to the Statute. | 


I have no Doubt, as to any of the three Objections that 
have been made. In penal Actions, the material Fat mult 
de charged: And a Fatt muſt be proved in ſuch a Manner, 
that All thoſe Conſequences will follow the Verdict, which 

ought to attend it. But Aggravations, and all Circumſtan- 
ces that do not wary the Offence, are out of the Caſe, as to 

the Neceſſity of proving them. 


Aaz A Man 


roſecutions upon it was p. 1340. 
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rt. Object. A Man who has given Money to Another for his Vote, 
ſhall not be admitted to ſay, © that ſuch other Perſon had no 
Right to vote.“ However, it appears that % Perſon had 
a Right to vote ; unleſs he. ſhould loſe it by Non-Reſidence 

And He appears, upon the Poll, to have actually voted. 


2d. Object. Candidate” is a vague Term: No certain Idea is fixed, 
by Law, to it. But Mr. Lockyer was certainly a Candidate: 
And this was a Bribe to induce H/}ite to vote for Him, at 
leaſt. Surely, ing a Voie for a Man, is enough to make 
Him a Candidate. Lockyer was clearly a Candidate Him- 
ſelf: And the Bribe was, to vote for Him and his Friend.” 


zd. Object. The Bribing to vote for One or Both or Either of theſe 
Perſons, is Criminal within the Act: And, if proved, is 
ſofficient. And here it is proved, © that the Bribe was, to 
give his Vote for Mr. Lockyer.” X 


Therefore, upon the Whole the Verdict ought to ſtand. 


Mr. Juſtice WitmoT (who tried the Cauſe) owned, 
He had wiſhed for an Accommodation ; Becauſe the Man 
would be twice puniſhed for the ſame Offence ; though that 
upon the criminal Information was inflifted with Lenity, on 
Account of the Man's remaining ſtill liable to a civil Action. 


As to the Objections, He ſaid, He had not, nor had had 
any Doubt, in the leaſt Degree. 5 


1ſt. Object. The giving White the Bribe fer his Vote, admits his having 
a Right to vote: And it was proved by the Poll, “ that he 
„% d;4 vote.” ; 


2 obj. There is no real Variance between the material and /ub- 

3d. flantial Charge, and the Evidence. The material and ſub- 
itantial Charge is Bribing this Man © to vote for Mr Lockyer 
« and Another, at the Hlection.“ The material Offence is 
Bribing to give a Vote for Mr. Lockyer then a Candidate: 
And I think it is pointed out ſo certainly, that it might be 
pleaded in Bar to any other Action brought ſor the Offence 
of bribing at this Election. 


Mr. Juſtice YaTes expreſſed the like Sentiments 
with Lord MansrFIELD and Mr. Juſtice Wilmot, He 
thought it a Reflection upon the Plaintiff's Humanity, to 
proceed with Rigour for a ſecond Puniſhment for the ſame 
Offence. But He had no Difficulty as to the Force of the 
Objections. TX 
A Right 


oh 
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1 Right to vote is admitted, by bribing Him io give his iſt. Object. 


Vote. And it was proved by the Poll, “that the Man 4 


% vote“: Which is a Preſumption of his having a Right co 


Vote. 
406 


66 
cc 


But it is totally immaterial, ** Whether he had a Right 
to vote, or not; becauſe the Act of Parliament ſays *, v. ,c. 2. 
that if any Perſon who hath or claimeth to have, or here- c. 24. 87. 


after ſhall have or claim to have any Right to vote Q. 
« ſhall take Hg; Or if any Per ſon c, ſhall, by Sc, cor- 
rupt or procure any Perſon or Perſons to give his or their 
Vote or Votes Cc.“ And this Man certainly c/aimed 2 
Right to vote, and did vote. 


Such a Traverſe as has been mentioned, that the De- 2d. Object. 


fendant did not give or offer the Bribe ahi theſe Perſons 
« were Candidates,” would have been bad; becaule it 


would not apply to the material Offence. 


Id certum 5 quod certum reddi pote/l. The Earl of E 2 34. Object. 


mont was known, at the Time of the Election, to be the 


Other Candidate. 


The Offence deſcribed by the Statute is 


« Corrupting or Procuring any Perion or Perſons to give his 
„or their Vote or Votes in any Election of any Member or 


. © Members to ſerve in Parliament:“ + And the Crime and f v. 5. 
the Penalty are the /ame, whether the Bribe be given * to and 5. 7. 
vote for One,” or to vote for Both.” This is not fo taken toge- 

tied down by the particular Deſcription, that a Recovery in ther. 


«ce 


this Action could not be pleaded in Bar to another Action for 
bribing at this Election. For, it might be ſo pleaded in Bar: 


Arverments. by 


Per Cyr. unanimoully, 


This RULE was DISCHARGED ; 


And the Fact might be identified to be the ſame, by proper 


And the VEeRDicT ordered to ST AND. 


But Liberty was reſerved (as is abovementioned to have 


been agreed) for the Defendant's Countel to move either for 
a new Trial, or in Arreſt of this Judgment. | 


And they afterwards moved for a New Trial, 


V. poſt. 
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Tueſday, 20, Oulton, the Younger, verſus Perry. 


Nov. 1764. 


AR. Barnes, on Behalf of the Defendant, moved to ſtay 
the Plaintiff's Proceedings, upon an Aﬀidavit “that 
% the Defendant owed the Plaintiff only Nine Shillings” ; 
and cited the Cafe of Machin v. Robinſon, Tr. 28 G. 2. B. R 
where the Proceedings were ſtayed, becauſe the Cauſe of 
Action was fo trifling, being only for 2os. It was therefore 


. holden to be infra Dignitatem Curie. 


Thurſd. 22 
Nov. 1764. 


Per Car. and Maſter Ozwen—There, it appeared upon the 
very Face of the Declaration. Here, the Plaintiff demands 
more; the Defendant alledges it to be Jeſs; The Court 


cannot try the Quantum, upon Hfrdavit. The Diſtinction 


is, Where it appears upon the Face of the Declaration, or 


not. | 
| MoT1iON DENIED. | 


N. B. Maſter Oven ſaid, that Lord Hardwicke 
had, at firſt, made ſome Rules of this 
Kind ; but afterwards, would not make 
any more, 


Menetone verſus Athawes. 
HTS was an Action by a Ship-wright for Work and 
Labour done and Materials provided, in repairing the 
Defendant's Ship. And the Queſtion was, © Whether the 
« Plaintiff was intitled to recover, under the following Cir- 
« cumitances.” | b 


The Ship, being damaged, was obliged to put back, in 
Order to be repaired in Dock; and was to have gone out of 
the Dock on a Sunday: In the Interim, wiz: on the Day be- 
fore, and when only 3 Hours Work was wanting to complete 
the Repair, a Fire happened at an adjacent Brew-houſe, and 
was communicated to the Dock ; and the Ship was burnt. 


N. B. It was the Ship-wright's own Dock: and the 
Owner of the Ship had agreed to pay Him 51. for 
the Ce of it. 5 8 


This Caſe was argued on Fueſday the 13th of this Month 
by Mr. Murphy, for the Plaintiff; and Mr, Dunning, for the 
a 


For 
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For the Plaintiff, it was inſiſted that He was not aniwer- 
able for this Event, which happened without his Neglect or 
Default ; unleſs there had been ſome ſpecial Undertaking. 


Indeed, a Tenant is bound to provide the Landlord as good 
a Houſe, in Caſe of its being burnt, He covenants to de- 
liver up the Houſe to Him again, in as good Repair as it was 
then: Upon ſuch a /pecia/ Undertaking, an Action would 
lie; but nat otherwiſe. Doctor and Student, Dialogue 2. 
Chap. 4. | 


In the-Caſe of Waggoners and Common Carriers, they are 
bound to anſwer for the Goods againſt all Events, but Acts 
of God, and of the Enemies of the King. 2 Ld. Raym. gog. 
_ Coges v. Bernard. 1 Strange 128. Amies v. Stevens, And 
a Gaoler is excuſeable from Eſcapes in thoſe Caſes; 1 Ro. Abr. 
808. pl. 5, 6. And in like Manner, where it is the Act of 
God, the Perſon who has the Cuſtody of another Man's 
Property, is excuſed. is ON. 


The Plaintiff here was a general Bailee, only : Therefore 


not chargeable. 1 I. 89. He was only obliged to keep 


it as he would keep his Own. 


The Caſe of Coggs v. Bernard in 2 Ld. Raym. 999. over- 
rules Southcote's Cale in 4 Co. 84. 


Even a Pawn remains the Property of the original Owner. 
2 Str. 1187. Sir John Hartopp v. Hoare The Plaintiff was 
conſidered as a mere Bailee, for ſafe Cuſtody only. 


In Inſurances made by Merchants, it is uſual- to inſert 


Docks. The Men were on Board of this Ship: (though that 


makes no Pifference.) 


The Plaintiff therefore was ngt anſwerable for this Loſs of 
the Ship. And if the Plaintiff þe not liable for the Loſs of 
the Ship, He is intitled to be paid for his Wark and Ma- 
terials, The Materials muſt be confidered as having been 
delivered. The Merchant always pays 5. for the Hire of a 


Dock: And fo He agreed to do in this Caſe. And theſe 


Materials were delivered on board his Ship in this Dock. 

When Tithes are ſet out, they are thereby veſted in the 
Parſon; And He may maintam Treſpaſs for any Injury 
done to them, | : | 


The Defendant might have fold this Ship, while it was in 


the Dock; and theſe Materials would have been Part of it: 


The 


— 
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| The fixing them to the Ship was a Delivery of them. The 


Adjunct mult go with the Subject. Dr. Cowell, in treating 
of the various Modes of acquiring Property, is of this Opi- 
nion. | 


Mr. Dunning, contra, for the Defendant. 


The Queſtion is Whether the Plaintiff is intitted to be 
< paid by the Defendant for ht Work and Labour from 
« which the Defendant neither did nor could reap any 
* Advantage.” | 


The Plaintiff was obliged to redeliver the Ship ſafe ; hav- 
ing undertaken to repair it. 


The Defendant has had no Benefit from the Plaintiff's La- 
bour or Materials; neither was the Plaintiff's Undertaking 
compl:tely pertormed. 


Carriers and Hoy-men can not be intitled to be paid for 
carrying Things that periſh before they are delivered: Nor 
Jewellers, for ſetting a Jewel, that is deſtroyed before it is 
jet. So a Taylor; where the Cloth is deſtroyed before the 
Suit is finiſhed. So, of any «nfiniſbed incomplete Under- 
taking. | | 


As there is no expreſs Agreement to ſupport this Action, 
the Court will not 1mply any. 


Mr. Murphy—in Reply. As to the Defendant's not hav- 
ing had the Benefit of the Repair—There is no Reaſon why 
the Shipwright ſhould not be paid for his York and Labour 


and Materials. Digeſt, Title de Negotiis gejtis. The Deten- 


dant might have inlured his Ship. - 


Nothing can be due to a Carrier or Hoyman, rill the Deli- 
very of the Goods at the deftined Place. But theſe Ma- 
terials were delivered ; and the Work and Labour actually 


done. 


Suppoſe a Horſe ſent to a Farrier's to be cured, is bose 
in the Stable before the Cure is completely effected: Shall 
not the Farrier be paid for what He has already done: 1 


A Pawn: Broker, if the Pawn is deſtroyed by the AQ of 
God, mall recover the Money lent. 


Lord n is a deſperate Caſe for the 
Defendant (though compaſſionate:) I doubt it is very dith- 


2 for him to maintain his Point. Beſides, it is ſtated, 


* that He paid 57. for the L/ of the Dock.“ . 
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Mr. Juſtice WIL uo r- So that it is like a Horſe that 


a Farrier was curing, being burnt in the Owner's own Stable. 


Mr. ATTORNEY GENERAL being retained to argue it 
for the Defendant— 


Tus Cour offered to hear a ſecond Argument 
from Him, if He thought He could maintain his Caie ; but 
ſeemed to think it would be a very difficult Matter to do it, 


Mr. ATTORNEY Gannnas appeared to entertain very 
| little Hope of Succeſs: However, He deſired a Day or Two 
to conſider of it, But 


Mr. RecorDer now moving * that the Poſieg might 
« be delivered to the Plaintiff“ 


The Attorney General did not oppoſe it. 
And a RuLe was made accordingly, 


That the Poſſea be delivered to the PAIN TIET. 


Swann verſus Broome. 


\ HIS came before the Court, upon a Writ of Error 
from the Court of Common Pleas, upon a Common 
Recovery ſuffered there. 


By Conſent, the Eiror afligned v was in his, that the Day 
* of the Return of the Writ of Summons was on Sunday 
„ the 13th of May 1750: On which ſaid 13th Day of 
May, Edward Swann the Younger, Tenant in Tail Male, 
* and Vouchee in the Common Recovery, DIED without 
* 1/ue Male of his Body.” 


On zd. Ju 1764, the Caſe was argued, by Mr. Serjeant 
Hewitt tor the Plaintiff, and Mr. Walker tor the Defendant ; 
And on the 9th. of November 1769, by Mr. Blackflone for 
the Plaintiff, and Mr, Serjeant G/ynn for the Defendant, 


Tus Covar, from the Beginning ſhewed a ſtrong 
Inclination to ſupport the Recovery, if poſſible. 


The Queſtions were 4 
| iſt, 


Wedneſ. 28 
Nov. 1764+ 


* 
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iſt. © Whether the Judgment could relate to the Eſſoin- 
“ Day of the Term; or to any Day prior to the 13th, of 
«© ay, the Eſſoin-Day of the Return.“ 


2d. * Whether, by Law, a valid Judgment could poſſibly 


be given oz the Day of the Return, being SUNDAY,” 


THz ARGUMENTS at the Bar were of great Length; 
and every Authority relative to judicial Proceedings upon a 
Sunday, ranſacked on both Sides : But it would be of no 
Uſe, now, to report them at large. 


Lord MansFitELD now delivered the Reſolution of 
the Court,“ That the Recovery was had; becauſe no Judg- 
«© ment could be ſuppoſed. to be given before the Death of 
the Tenant in Tail. That this Judgment could not relate 
*« to the firſt Day of the Term; becauſe it could not be gi- 
«© ven before the Return of the Writ of Summons, which 
«« appears by the Record to be ix the Term. That it could 
relate only to the Efjoin-Day of the Writ of Summons, 
« which was upon a Sunday; On which Sunday, the 
« Tenant in Tail died.” 


Hes Lorpsniy alſo gave e the Reaſons upon which 
this Opinion was grounded: Which were ſomewhat to the 
following Effect. 


This is a Writ of Error upon a judgment! in the Court of 
Common Pleas in a Common Recovery. The Fact, as it ap- 
pears upon the Record, is, That the Writ of Summons 


was returnable at a Return- Day within the Term: And 


« the Tenant in Tail died pon the Ein Day of that Re- 
„% turn ; which Eſſoin-Day happened on a Sunday.” WI is 
All that is neceſſary to be ſtated. 


Though Common Recoveries are now conſidered as Com- 
mon Affurances, yet they muſt be conducted and completed 
according to certain Ceremonies and Solemnities which bear 


Analogy to the Proceedings in real Actions: And the want 


of ſuch neceſſary Ceremonies and Solemnities invalidates a 
Common Recovery, as much as the Waat of a third Witneſs 
invalidates a Will of Lands. 


A judgment relates to the Eſſoin Day of the Term, unleſs 
any Thing appears upon the Record to the contrary, ſhew- 
ing * that the Judgment can 2 have that Relation.” 


If the Tenant in Tail was alive when he judgment was 
given. or a be ſuppoſed to have been given, ſuch Judgment 
is 
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is good + If not, then it is a 3 Judgment, becauſe given 
after the Death of the Tenant in Tail. 


Where it appears upon the F ace of the Record, that the 
Relation could not be to the Ein Day of the Term, but to a 
Jubſequent Day, the Preſumption of ſuch Relation muſt ceaſe; 


becauſe it can not poſſibly be ſuppoſed or intended © that 


« it 20as given upon that Day,” when it appears upon the 
Face of the Record impoſſible that it could be ſo. 


Where any ſuch Matter is apparent upon the Face of the 
Record, the Judgment then relates ozly ſo far back, as it 
may, confilently with the Record, be intended or ſuppoſed 
to relate. | | 


Ir the Eſſoin-Day of this Writ of Summons had been 
upon a Veel Day, the Judgment would, by Relation, have 
been a good One; becauſe it might then have been intended 
or ſuppoſed *©* that it was really given upon the Day to 
« which it related.“ | 


But this Effoin-Day of the Writ of Summons is upon a 
Sunday : And from thence the Objection ariſes; it being in- 
ſiſted, on the Part of the Plaintiff in Error, “that Judgment 
* could not be given upon a Sunday.” f 


It is clear, that if the Court could not fit on a Sunday, it 
would be impoſſible for this Judgment to have been given 
before the Death of the Tenant in Tail: For, He died pon 
that Sunday. | 


The ſingle Queſtion therefore is, Whether the Court 
* can ſit on a Sunday, and give a valid Judgment. 


No expreſs direct Authority has been cited in Proof of, 


the Affirmative Side of this Queſtion. Thoſe Authorities 
that have been urged in Support of it, have been cnly 
Argumentative ; from whence ſuch a Concluſion might, as 
it is ſaid, be drawn. | 


Bur the Hi/fory of the Law and Uſage, as to Courts of 
Juſtice fitting on Sundays, makes an End of the Queſtion. 


ANCiENTLY, the Courts of Juſtice did fit on Sundays. 


The Fass of this, and the Reaſons of it, appear in Sir 
Henry Speiman's Original of the Terms. | 


It appears by what he {avs, That the Ancient Chriſtians 


practiſed this. In his“ © h-nter of Law-Days among the *c. 3. p. 75» 


ürſt Chriſtians, uſing alt I'imes alike, He ſays, The 
| 6 Chriſtians, 
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9 
p. 76. 


V.. 5. 


p. 76, 77. 


p. 79 
V. Leg. Ed. 
Conf. c. 9. 


„ Ch:iſtians, at firſt, uſed all Days alike for hearing of 
Cauſes; not ſparing (as it ſeemeth) the Sunday itſelf.“ 
They had two Reafons for it. One was, in Oppotition to 
the Heathens ; who were Superſtitious about the Obſervation 
of Days and Times, conceiving ſome to be ominous and 
unlucky, and Others to be lucky: And therefore the Chriſ- 
tians laid aſide a// Obſervance of Days. A ſecond Reaſon 
they alio, had; Which was, by keeping their own Courts 
always open, to prevent Chriſtian Suitors from reſorting to 
the Heathen Courts. | 


But in the Year 517, a * Canon was made, Quod nul- 
« ]us Epiſcopus vel infra poſitus die Dominico Cauſas ju- 
« dicare przeſumat.” And this Canon (for exempting Sur- 
days, was ratified in the Time of Theodiſius; who fortified it 
within an Imperial Conſtitution: “ Solis die, (quem Domi- 
% nicum rectè dixere Majores,) omnium omnino litium et 
© negotiorum quieſcat intentio.” The whole Canon is allo 
decreed verbatim, 1a the Capitulars of the Emperors, Carolus 
and Ludovicus. 1 . 


There are likewiſe ſeveral] other Canons taken Notice of, 
in Spe/man's Original of the Terms. 1 One of them was 
made in the Council of Tribury, about the Year 895: 
„ Nullus Comes, Nulluſque omnino Secularis, diebus Do- 
* minicis, vel Sanctorum in feſtis, ſeu Quadrageſimæ, aut 
« Jejuniorum, Placitum habere, ſed nec Populum illo præ- 
« ſumat cohercere.” Another of them was made in the 
Council of Ergfurd in the Year 932; and afterwards became 
general, upo being taken into the Body of the Canon Law, 
by Gratian : And Sir Henry Spelman takes it, He ſays, to 
be One of the Foundation-Stones to our Terms. “ Placita 
& ſecularia Dominicis vel alijs feſtis diebus, ſeu etiam in 
« quibus legitima Jcjunia celebrantur ſecundum Canoni- 
„ cam Inſtitutionem minimè fiert volumus.” It goes on, and 
appoints Vacations, But theſe Vacations were enlarged by 
the Council of St. Medard: Decrevit Sancta Synodus, ut 
„A Quadrageſima uſque ad Octavam Paſchæ, et ab Adventu 
« Domini uſque ad Octavam Epiphaniz, necnon in Jejunijs 
« quatuor temporum, et in Litanijs majoribus, et in die- 
© bus Dominicis, et in diebus Rogationuia (niſi de Concor- 
dia et Pacificatione) Nullus ſupra ſacra Evangeiia jurare 
« præſumat.“ By which Expreſſion is meant, that no Cauſes 
ſhould be tried, or Pleas holden, on thoſe Days. 


Theſe Canons were received and adopted by our Saxon 
Kings. F And Edward the Confeſſor made the following 


Conſtitution: If * Ab Adventu Domini uſque ad Octabas 


«6 Epiphaniæ, Pax Dei et Sanctæ Eccleſiæ per omne Reg- 
„ num; Similiter, a Septuageſima uſque ad Octabas Paſl- 
„ chez; Item, ab Aſcenſione Domini uſque ad Octabas Pen- 
&« tecolles; Item, omnibus diebus quatuor temporum ; 

„„ Item, 
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„Item, omnibus Sabbatis ab Hora nona, ET TOTA DIE 
* SEQUENTI USQUE AD DIEM Luxz; Item, Vigilijs Sc.“ 


Theſe Canons and Conſtitutions were all confirmed by 


William the Conqueror and Henry the Second; “ and ſo V e. 10. 


became Part of the Common Law of England. 


Afterwards, in ſucceeding Times there happened ſeveral 
Alterations and Relaxations. The Statute of Weftmin/ler 
the + firſt, and other Statutes, were made to this Purpoſe ; f 
And Uſage, or perhaps poſitive Laws not now extant, diſ- 
penſed with other Days that were formerly unjuridical. 


The Mirrour of Juſtices f ſays, * Abuſion eſt que tient c. x x. 
« Pleas per Dimenches, ou per auters jours defendus, ou atic, 114. 


« devant le Soleil levie, ou noctantre, ou in diſhoneſt lieu,” 


Lord Coke, in his 2d. Inſtitute, p. 264. commenting upon 
I. I. c. 51. ſays, ** In the Common Law, there be Dies 
« juridici, and Dies non juridici. Dies non juridici ſunt 
„Dies Dominici, the Lord's Days, throughout the whole 
* | 


In Dyer 168. pl. 17. upon a Judgment given in the Cozy- 
mon Pleas in a Scire Facias upon a Recognizance, Error was 
aſſigned in that the Telte of the Scire Facias was upon a 
Sunday, Which is not Dies juridicus in Banco; the Teſte being 
the 28th. of November, which happening that Year on Sux- 
day, the Term did not end till the 19th, | 


In Sir William Jones 156. Becloc v. Alge, upon an Infor- 
mation in the Exchequer, for engrolling Butter and Cheeſe, 
contrary to the Statute of 5, 6 E. 6. and a Verdict and Judg- 
ment againſt the Defendant, and a Writ of Error brought 
by Him in Exchequer Chamber to reverſe it, and a Reference 
of it by the Court to Hutton and Jones; The firſt Error aſ- 
figned was ** that the Information was exhibited in Court on 
* the 13th. of October, which in that Year (20 Jac. f.) was 
* a Sunday and therefore not Dies Zuridicus.” But it was 
refolved by Hutton and Fones, ** that it was good: For, al- 
„though it was not Dies Furidicus for the Award of any 
„ Judicial Proceſs, or to make an Entry of any Tudgment on 
«© Record, yet it was good for accepting an Information up- 
* on a Special Law ;” (of which Kind of Informations ma- 
ny Precedents were ſhewn.) And upon Hattor's delivering 
his own and Fores's Opinion to the Court, they affirmed the 
firlt Judgment, notwithſtanding the Errors, But at the 
ſame Time that theſe two Judges held it good for accepting 
an Information upon a Special Law, they ſaid, “ that San- 
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day was not àa Dies Furidicus for the awarding of any Judi- 
cial Proceſs, nor for entering any-Fuadgment of Record. The 
awarding of Proceſs, and the giving of Judgment, are Judi- 
cial Acts; and therefore can not he ſuppoſed to be done, but 


il the Court is actually ſitting. 


As to Walrs being returnable on Sundays 


Writs were formed in thoſe Times when the Courts of 


Juſtice night lit on Sundays: And theſe, antient Returns, 
Which were not improper when the Writs were firſt formed, 


have continued. ever ſince, without being altered in ſucceed- 
ing Times. The Canons did not at all interfere, fo as to 


make any Alteration, in them: For the Canons extend their 


Prohibition no further than againſt awarding Proceſs and 


giving Judgment, and ſuch like 4s of Court on Sandays. 


So that the Writs have continued in their primi ive Form: 
But zo Bufine/s. can be done by the Court, ill Monday. . The 
Day of their being actually returned, is therefore as certainly 


known, as if the Writs were made returnable on Monday. 


* Old Editi- 
on, p. 17. 
New Editi- 
on, p. 36. 


Fitz- Herbert, in his Natura Brevium, under the Writ 
de Warrantia Diei, * (to excuſe the Default of Appearance in 
Court at the Day aſſigned, on Account of being in the King's 
Service on that Day,) ſpecifies One of thoſe Writs in theſe 
Words“ Rex &c. Sciatis quod A. fuit. in Servitio noſtro 
die Luxz ix Craſtino Quinden Paſche proxim' præterit'; 
« ita quod eo die intereſſe non potuit loquelæ quæ eſt in- 
99 &c. 


In 12.Edaw. 4. 8. b. pl. 22. upon a Demurrer, in an Ac- 
tion of Treſpaſs brought by the Prior of Lantony ; Pigott 
ſaid If the Day of a Return, ſcilicet the Quarto die falls in 
die Dominica, no Court ſhall be holden, but in the Day 
„following.“ 4 


As to the Practice of giving Notice © to, appear on the 
% Sunday,” — | 2, 


The Anſwer is, That 2%,“ the Courts did fit upon Sun- 
days, the Notice muſt follow the PraQice hen in Uſe; and 
muſt, of Conſequence, be given for appearing on the Sun 
agy : But now, that old Practice “ of their actually fitting 
„upon Sundays being altered and at an End, theſe Notices 
muſt neceſſarily relate to the Monday, when the Courts do 
fit, and before which Day they cannot fit ; and therefore the 
Detendant can't be miſled by having Notice given Him © to 
* appear on the Sunday,” | 


As to the Obſervation, © that the Courts of Juſtice = 
* have never been reſtrained by A& of Parliament, from fitting 
— | &« On 
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„on Sundays; and that the 29th. of C. 2. c. 7. does not ex- 
tend to giving judgments“ — 


It was needleſs to reſtrain them from it by Act of Parlia- 
ment. They could not do it, by the Canons anciently re- 
ceived; and made a Part of the Law of the Land: And 
therefore the reſtraining them from it by Act of Parliament, 
would have been merely nugatory. But Fairs, Markets, 
Sports and Paſti mes, were not unlawful: to be holdem and 
uſed on Sundays, at Common Law: And therefore it was re- 
quiſite to enact particular Statutes, to prohibit: the Uſe and 
. Exerciſe of :1hem upon Sundays, as there was Nothing elſe 

that could hinder their being continued in Uſe. 


In Mackalley's Caſe, in 9 Co. * It was objected, that Sug- v. p. 66. 


day is not Dies Juridicus; and therefore no Arreſt can be b. 


made in it: And every One ought to abſtain from ſecular 
„Affairs upon that Day.” But it was anſwered and reſolv- 
ed, „that 20 Judicial A# ought to be done in that Day: 
„ But miniſterial Acts may be lawfully executed in the Sau- 
6c day.“ | ; 


It has been ſaid, ** that a mere ideal Relation to Sunday 
«« could not come within the Notion of a Profanation of the 
Day; As it is only a Fiction of Law, not founded upon an 
actual Fact of the Court's really ſitting and giving Judg- 
© ment upon that Day.” 


But the Anſwer to this, is, that if it be impo/i5de for the 
Court to fit on a Sunday, then there can be no ſuch Relation: 
For an ablolute Impoſſibility can not be ſuppoſed, 


It has been ſaid, “ that the Tenant in Tail had done all 
« that was ential for Him to do: The reſt was only Form.” 


The Anſwer 15—The Law requires, as e/entiolly neceſſary 
to walidate a Common Recovery, certain Forms, Solemanities 
or Ceremonies that have Analogy to real Suits: It makes 
theſe Requiſites abſolutely and eſſentially neceſſary to the 
Completion of it, And till it is completed, it is no Recovery, 
no Conveyance: The Tenant in Tail has not regularly and 
properly executed the Conveyance by which he would cut off 
the Intail, defeat his own Iſſue, and bar the Remainders. 
A Conveyance not properly executed is the ſame as 20 Con- 
veyance at all. Here, He died before the Return of the Writ 
of Summons, and before he either did or could appear to it: 
For, though the Writ is, in Words, made returnable on the 
Sunday, yet, as the Court could not fit on Sunday, He could 
not poſſibly appear to it before Monday. . 

n 
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On the Face of this Record, it is manifeſt, that the Ten- 
ant in Tail cou/d not have appeared till Monday > And no 
Judgment could be given againſt Him , He had appeared. 
It is.impoſlible therefore that this Judgment could be given 
before Monday. But He died on Sanday, Conſequently, the 
Judgment appears to have been in fact given er the Death 
of the Tenant in Tail. 


We are very ſorry to find Ourſelves obliged to reverſe a 
Common Recovery, upon ſuch an Objection to it: And 
We have ſtruggled hard, to try if it could by any /egal 
Means, be ſupported. But notwithſtanding our Inclinations 
to ſupport it, We can not help declaring our Opinion, 
That, in Point of Law, this Judgment is Ex RON EO us, 


and ought to be reverſed.” 


JuDGMENT REVERSED, 


A Writ of Error was brought in Parliament upon this 
Judgment: And after hearing it, upon the 2d of May 1766, 


the Lords propoſed the following Queſtion, which was put 


to the Judges, viz. 


«© Whether the Recovery is good or erroneous ; The Re- 
c turn- Day of the Writ of Summons being on SUuxnpay the 
«« 13th. Day of May: on which Day, Edward Swann the 
«© Younger died.“ 55 


Tur Loa p Cutter Baron delivered the unanimous Opi- 
nion of the Judges, that the Recovery is ERRONEOUS.” 


OrDERED AND ADJUDGED, That the Judgment of the 


Court of King's Bench be arFiRMED ; And that the Record 


be remitted ; to the End ſuch Proceeding may be had there- 
upon, as if no ſuch Writ of Error had been brought into this 


Houſe. 
The End of Michaelmas Term 1764, 5 G. 3. 
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Timmins verſus Rowlifon. 


1 for the County of Stafford. 


- 


Goods, Cattle, Sc. 


The Defendant avowed ; firſt, For that He was ſeiſed in 
Fee, of the Locus in quo And that the Cattle were Da- 


It was an Action in Replevin, for taking the Plaintiff's 


mage-feaſant there. Secondly, That the Defendant was 


ſeiſed in Fee ; And on 6th April 1960, demiſed to the 
Plaintiff for one Year from the 5th. of the ſame Month of 
April, at the yearly Rent of 19/. 10s. payable Half-yearly, 
on 4oth. October and 5th. April. And that the Flain- 
tiff entered, and held under that Demiſe till the sth. of 
April 1761. That before the ſaid 5th. of April, to wit on 
the 1ſt, of Fanunry 1761, the Plaintiff gave Notice to the 

Defendant, '* that he would guit and deliver up Poſſeſſion 
c of the Premiſſes on the ſaid 5th. of April 1761” : But 
He did not quit, purſuant to ſuch Notice; but /eld over till 
the 10th. of October in the ſame Year. That the yearly 
Value of the Premiſſes was 191. 10s. And ſo avows for 19/. 
10s, being double the Value of the Premiſſes for Half a 
Year ended upon the ſaid 1oth. of O&ober 1761, 


The Plaintiff, in Bar to the ir Part of the Avowry, 


' pleaded a Demiſe from the Defendant, of the Locus in quo, 


for One Year from the 5th. of April 1760 ; and ſo from 
Year to Year, as long as BothParties ſhould pleaſe : Under 
which Demiſe he rightfully put in his Cattle, and placed his 
Goods and Chattles there; And the Defendant wrongfully 
took them. AND as to the ſecond Part of the Avowry, He 

Paxr IV. Vol. III. b pleads 
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; pleads the like D-mite and traverſes © that He gave No- 


« tice to the Defendant to quit and deliver up the Poſſeſſion 
« of the ſaid Premiſſes on the ſaid 5th. of April 1761,” as 
is alledged in the ſaid Avowry, | 


The AvowaxT, by his Replication to the fir Part of 
the Plaintiff in Replevin's Plea in Bar to the Avowry, de- 
nies that He demiſed to the Plaintiff in Replevin, in the 
Manner therein mentioned: And Iſſue was joined —_ 


* 


on. And as to the ſecond Part of the ſaid Plea in Bar, He 


takes Iſſue upon the Traverſe. 
The Canth WE tried, as above. And 


It appeared in Evidence, at the Trial, That the Plaintiff 
held the Premiſſes for One Year, from the 5th. of April 
1760; and ſo from Year to Year, as long as both Parties 
ſhould pleaſe ; but that ſuch Demiſe was only by Parol - 
And that the Notice proved to be given by the Plaintiff to 
the Defendant ** to quit on the 5th. of April 1961,” 
was only a paro] One, and not in Writing. | 


A Verdict was found for the Plaintiff, on the firſt Iſſue; 
and for the Defendant, on the ſecond Iſſue (as to the Notice 
to quit,) ſubje to the Opinion of this Court, upon theſe 
Queſtions — » 


iſt. Whether the Plaintiff was liable to pay double Rent 


PAROL only. 2 


for not quitting, after having given a Notice to do ſo, by 


- 2dly. Whether, as the Plaintiff held under a Paro De- 
miſe, as Tenant from Year to Year, this is ſuch a Holding 
as is within the Statute of 11 G. 2. c. 19. /. 18. ſo as to 


ſubject the Plaintiff to double Rent, for his not quitting after 
having given Notice © that he would do ſo.” | 


This Caſe was firſt argued on T ueſday the 1 3th, of Mo- 


wember laſt, by Mr. A/ffurſt for the Avowant, and Mr. Stotve 


Iſt. Point. 


for the Tenant (the Plaintiff in Replevin ;) and again now, 


by Mr. Price for the Avowant, Mr. Serjeant Nares for the 


Tenant, and Plaintiff in Replevin. 


For the Defendant or Avowant, Caſes were Cited to 
prove that Statutes ought to be conſtrued liberally; and 


that the Conſtruction ſhould be extended beyond the Words 


of the Preamble, in order to advance the Remedy and ſup- 
preſs the Miſchief. _ 2 | 


. Here, the particular Miſchief was the Jaconvenience to 
Landlords, when their Tenants would not quit, after the 
Landlord had agreed with Another Tenant. 

The 


— 
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The double yearly Value under the Act of 4G. 2. c. 28.“ . Sect. 1. 


is payable upon Notice given He LAN DLORD; and muſt 


be ſued for. The double Rent under the 11 G. 2. c. 19. f V. Sect. 18. 


is upon Notice given by the Tenant ; and may be levied, 
ſued for, or recovered, in the ſame Manner as the former 
Rent. 


Therefore this latter Act means to remedy a ſubſtantive 
Miſchief, ariſing from a Breach of Faith in the Tenant. It 
is not a mere mutual Remedy given by this Statute, upon 
the Tenant's Notice, as it was by the former, upon the 
Landlord's Notice. | ES OCR 


The Act of 8 Anne, c. 14. is alſo in Favour of Land- 
lords. | 


This Act of 11 C. 2. c. 19. is not confined to the Caſe of 
thoſe Leaſes only, wherein the Tenant has Liberty to quit 


at the End of 7, 14, or 21 Years: It is general, In Cale f tv. sec. 18. 


« any Tenant or Tenants ſhall give Notice &c. 


The preſent Caſe is a Notice by the Tenant. A Landlord 
can not eblige his Tenant to give the Notice in Writing ; 
Therefore Notice by Parol muſt be within the Remedy in- 
tended. And here was Parol Notice given by the Tenant, 
of quitting: Yet the Tenant did not quit. a 


2d. Point. Whether this, being a Leaſe by Parol, be ſuch ad. point, 
a Holding as is within 11 C. 2. c. 19. f 18. 


This is clearly a Leaſe and a Holding within this Act. 


It is not neceſſary that a Leaſe ſhould be a Deed. © Leaſe” 
is ſynonymous to Demiſe.” Liz. $ 57. They cited alſo 1 
Strange 651. Ryley v. Hicks ; and Sheppard's Touchſtone of 
Common Aſſurances. | = 


It may be objeQed, © That this being a penal Statute, = 
„ ought not to be extended by Intendment.” | 


But it is ↄro bono Publico ; and therefore ſhall be extended 
by Equity. Pld. 36. b. expreſsly. 2 nfl. 648, 649. (an 
Fxpotificn upon 2 Ed. 6. c. 13. of Tithes;) where the Caſe 
of fleale v. Spratt is cited: Which was adjudged to be 
Fraud and Guile within that Act: Although he juſtly di- 
vided the Tithes within the Letter of it. 


This is a Lx ASE, both within the Words and Meaning of 
this Statute. The Words - 8 the Premiſſes by Him 
| | no, « Her 
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iſt, Point, 


Her or Them holden”: And it means to advance the Re- 
medies of Landlords. 


For thePlaintiffin Replevin, it was inſiſted, that all Acts 
of Parliament relative to the ſame Subje& muſt be con- 
ſtrued together: And it muſt be ſuppoſed, that the Parlia- 
ment had the former in wiezww, when they made the latter. 


The 11 G. 2. c. 19. was made in pari materia with 4 G. 
2.c. 28. Therefore they muſt be conſidered together, as 
One Lax or one Syſtem of Laws. The Title of each is 
alike, very nearly. 


The former Act (4 C. 2.) requires Notice in Writing. 
Therefore, on the ſecond Act (11 G. 2.) the Notice ought 
alſo to be in Writing, The Words of this latter Act are 
« at a Time mentioned in ſuch Notice ;” and © at the Time 
© CONTAINED in ſuch Notice ;” Which Words ſhew, that 
the Parliament muſt have meant that it ſhould be a No- 
ti tice in Writing.” The Words—* fall from thencefor- 


dard Pay —alſo ſhew this; becauſe it amounts to a new 


Contract; It virtually makes a new Demiſe, from the Time 


of holding over; and gives the ſame Remedy as for the old 


*V. ante, 
Pt. 4. Vol. 1. 
P. 447. 

2d. Point. 


Hill. 31 C. 2. B. Rf 


Rent. Therefore it is right and reaſonable, that it ſhould 
be in Writing, as being liable to no Incertainty. 


Parol Notices muſt be attended with very great Inconve- 
nience; and may be extremely difficult to prove. | 


Requiring a written Notice would be better both for 
Landlord and Tenant, : It would give the former a clearer 
Proof; and make the latter more cautious. | 


To prove © that theſe two Statutes aft be POST EI" to- 
ether, they cited Venir. 246. and Wallis v. Hodſon, 
Fefere Lord Hardæiche, 24 Jan. 1740. and Rex v. Lo dale, 


As to the 2d. Point They inferred from the Words in 
the Preamble “ Landlords whoſe Tenants have Power to 
« determine their Leaſes by giving Notice to quit the Pre- 
« miſſes holden,” That the Legiſlature had in view only 
ſuch Tenants as have, by a Clauſe frequently inſerted in 
Leaſes, an expreſs Power to quit, at the End of 7, 11, or 14 
Years, upon giving Notice to their Landlords. 


Lord 
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Lord Max sFIZ Io, upon the firſt Argument, or- 
dere it to ſtand for another; becauſe it was a new Queſtion. 


| Ulterius Concilium. 


His Loxbsnir, after the ſecond Argument, declar | 
ed, that he had no Doubt of the true Conſtruction, on the 
former Argument. 


The Rule that has been mentioned, of conſtruing Acts of 
Parliament made in pari materia, is right: All of them 
ought to be conſidered as One Syſtem. 


But on conſidering both theſe Acts together, it will ap- 
| pear, that though the Caſe intended to be provided againſt 
under the former AR, is both inconvenient to the Landlord, 
and unjuſt and vexatious in the Tenant ; Vet on the lat- 
ter Act, the Caſe it ſtill fronger againſt the Tenant, as be- 
ing more vexatious, where He Himſelf gives the Notice 
and then departs from it. 


And as it is notorious, that an infinite Quantity of Land 
is holden in this Kingdom, wwithour Leaſe ; Therefore it is 
an extenſive Caſe, and proper to be remedied. 


In the 4 C. 2. the Proviſion was for thoſe Caſes where 
the Landlord gave the Tenant Notice to quit. This of the 
11 of E. 2. provides for the Caſe of the TezmanT's 
giving his Landlord the Notice of his Intention to quit, and 
not delivering up Poſſeſſion according to it. The Title of 
the AQ is almoſt the ſame as the former. One is © for the 
* more effectual preventing Frauds committed by Tenants, 
and for the more eaſy Recovery of Rents &c”: The O- 
ther, “for the more effectual ſecuring the Payment of 
„ Rents, and preventing. Frauds by Tenants.” - 


There is no Reaſon to confine this Power given to Tenants 

by the latter Act, of quitting their Leaſes upon Notice, to 

ewritten Notices. The Words of it are general; This Act 

does not ſay, that the Notice ſhall be in Writing. The 

Legiſlature were then conſidering the former Act, which 

was tied down to a Notice in Writing, to be given by the 
| Landlord: But they purpoſely left it out here. 


It is ſaid, ** that Parol Notice may be very difficult to 
prove.“ But the Difficulty of Proof of a Parol Notice 
is not a ſufficient Anſwer : For here, the Notice is in fact 
traverſed and proved, | 


Tis 
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Tis clearly within the Words; and tis alſo within the 
Meaning, and within the Reaſon of the Act; and within 
the Juſtice of the Caſe. | 


Mr. Juſtice W1LMoT concurred ; and was of the 
ſame Opinion, He ſaid, at the firſt Argument. 


The iſt. Queſtion is, Whether the Tenant's Notice muſt 


be in Writing. 


The 2d. Queſtion is, Whether this is ſuch a Tenant as 
to be ſubject to pay a double Rent for not quitting after He 


has given the Notice. 


Firſt. The Act of the 11th Year of the late King is 
penned differently from that of the 4th; and ſeems to have 
been deſigned to lay a leſs Reſtraint upon the Notice to be 
given by the Tenant, of his Intention to quit, than the for- 
mer Act had laid upon the Land lord, in obliging Him to give 
Notice ix Writing to his Tenant “ to deliver Poſſsſſion.“ 


This different penning will appear, if you compare the 
Acts together. | | 


The former does not give double the Rent, as the latter 
does; but“ double the yearly VALVE of the Eſtate”; be 
the Rent what it will: (Double the Rent might not have 
been an Equivalent.) And for {hat Reaſon, it was neceſſary 
that it ſhould be recovered by Action, and net by Diftreſs. 


The former is worded—* after Demand made, and No- 
« tice in Writing given.” And the Reaſon is much ſtronger, 
for obliging the Landlord to give Notice in Writing, than 
for obliging the Tenant to do ſo: For Landlords generally 
can write; Tenants in the Country very ſeldom can. And 
there are other good Grounds for requiring the Landlord's 
Notice to be in Writing, which do not hold with regard to 


5 « - 


the Tenant's Notice. 


The Eaſe or the Difficulty of proving 1s juſt the ſame, be 
it the One's Notice, or the Other's. 


It has been ſaid, that the Expreſſions of © mentioned in 
© the Notice,” and © contained in the Notice,” ſhew that 
the Legiſlature meant a Notice in Writing, Now the Word 
mentioned“ is equivalent to © contained” in ſuch Notice, 


But neither of them prove that the Notice mult neceſſarily 


be in Writing, 


One 
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One Notice is expreſoly required to be in Writing: The 
Other, purpoſely (I believe) not required to be in Writing. 


Secondly—As to the Queſtion whether this Claſs of Te- 
nants be within the Act of 11 C. 2. c. 19. Section the 18th. 


I think them both within the Preamble, and the enacting 
Part of this Section. I ſhould not have confined it to the 
Preamble, even if it had been ſo reſtrained as has been urged 
at the Bar, when the enacting Clauſe was general, But the 
Preamble is not ſo reſtrained, as has been ſuppoſed ; nor 


5 will the Inference hold, that has been drawn from it. 


In the Country, Leaſes at Will, in the Hrid legal Notion 
of a Leaſe at Will, being found extremely inconvenient, 


exiſt only notionally; and were ſucceeded by another Spe- 


cies of Contract, which was leſs inconvenient. At firtt, it 
was indeed ſettled to be for a Year certain : And then, the 
Landlord might turn the Tenant out at End of the Year, 
It is now eſtabliſhed, that if a Tenant takes from Year to 
Year, Either Party mult give a reaſonable Notice, before the 
End of the Year ; though that reaſonable Notice varies, 
according to the Cuſtom of different Countries, 


This Practice, eſtabliſhed by Judges upon Circuits, does 
make them, Tenants having Power to determine their 
« Leaſes, by giving Notice to quit,” in the Woris of the 
Preamble.* And it is immaterial, whether the Leaſe be for 
One, or more Years ; or in Writing, or not in Writing. But 
the Words of the enacting Clauſe are much more large and 
liberal: The Words there uſed are—* In Caſe any Tenant 
„ or Tenants ſhall give Notice of his her or their Intention 
* to quit the Premiſſes by him her or them holden, at a 
Time mentioned in ſuch Notice; and ſhall not accordingly 
deliver up the Poſſeſſion thereof at the Time in ſuch No- 


- & tice contained; that then, c.“ It is, clearly, equally | 


within the Miſchief intended to be remedied : And, I think 
it is within the Wordsof the Preamble. But, at leaſt, it is 
within both the Words and Meaning of the enacting Clauſe. 


Therefore I am of Opinion, that the Landlord muſt have 
the double Rent. | | ; 


* See § 11, 


Per + Cur.—Let the DerENDANT have the Poftea, f Mr. J. De- 
| niſon and 
in Order to enter vp his Judgment, Me J * 


of them ab e 


ſent, 


Peart 
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'T PON ſhewing Cauſe againſt a ManDamus © to ap- 
paint four Overſeers for the WHroLE Pariſh of Stan- 
„ hope in the County Palatine of Durham, The Queſtion 
was, Whether the ſeveral Diſtrits within it were One en- 


tire Pariſh Townſhip and Village, within the Intent and 


Meaning of the ſeveral Statutes made for the Relief of the 
Poor; and for that Purpoſe have had and of Right ought to 
have One joint Appointment of Overſeers of the Poor, for 
the joint Relief and Maintenance of the Poor in and through- 
out the Pariſh: Or, Whether the ſaid ſeveral Diſtricts, bein 

divided into fix ſeparate Conſtableries, conſtituted four di/- 
tinct and ſeparate 'Vownſhips or Villages, within the Intent 
and Meaning of 13, 14 Car. 2. c. 12. f. 21. 


It was, by Conſent of the Parties, tried upon a feigned 
Iſſue at the laſt Aſſizes at Durham: And a Verdict was found 
for the Plaintiffs (with 1s. Damages and 40s. Coſts) ſubject 


to the Opinion of this Court upon the following Caſe. 


Caſe - That from 43 Elix. to 9 G. 1. (1 723) The Pariſh. 


of Stanhope had one juint Appointment of Overſeers of the 
Poor of the ſaid Pariſh ; and during all that Time, the Poor 


of the ſaid Pariſh were jointly relieved and maintained by 
entire and general Rates upon the whole Pariſh. 


During the Time abovementioned, there were 4 Church- 
Wardens, and 4 Overſeers of the Poor; which 4 Over ſeers 
were reſpectively nominated out of each of the four Quarters 
or Diſtricts within the ſaid Pariſh called Foreſt Quarter, 
Newlandfide Quarter, Park Quarter, and Stanhope Quarter; 
wiz. One out of eachof theſe Quarters: And in eachQuarter, 
there was one Church-Wardenand one of the ſaid Overſeers 
who collected the Poors Rates in the Quarter or Diſtrict 
wherein they re ſpectively reſided ; but the Money collected 
by the ſeveral! Church-Wardens and Overſeers was levied 
under One entire Aſſeſſment upon the whole Pariſh, and car- 


ried to One general Fund, and was applied to the Joint Re- 


lief of All the Poor of the ſaid Pariſh, 


The Pariſh is 20 Miles in Length, from Eaſt to Weſt ; | 
and 8 Miles, at a Medium, in Breadth. The Park Quarter 


is One diftin4 Conftablery , I he Forefl Quarter, One; and 
the Stanhope Quarter. One: And the Neawlandfide Quarter 
| conſiſts of 3 Conſtableries ; But theſe three onſtableries 


compoſe and are conſidered as One Quarter only. 


Or 
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On 17th. July, 9 G. 1. at the General QuAkT AR Sxzs- 
SIONS holden at the City of Durham, in and for the County 
of Durham, it was ordered, © that the ſeveral Townſhips 
% or Conſtableries of Stanhope, Fofterly, Newlandfide, Eajfl- 
gate, and Weſtgate ſhould ſeparately maintain their own 
«© proper Poor.” | 


This Order of Seſſions was thus prefaced—** Foraſmuch 
4 as this Court has been moved by and on the Behalf of the 
„ Townſhip of Stanhope, and alſo of the ſeveral Townſhips 
„ and Conſtableries of FosTExLEY, Newſandfide, Eaſtgate 
„and Weſtgate within the Pariſh of Stanhope, That Each 
and every of them ſhould and might maintain their re- 
ſpective and proper Poor diſtinctly and ſeparately from 
Each Other and from any other Part of the Pariſh of 
% Stanhope ; But the ſaid Motion being oppoſed by the 
« Conſtablery of FoxgxsT Quarter within the ſaid Pariſh 
of Stanhope, but not by any other Part of the ſaid Pariſh.” 
Now, after hearing Counſel, It is ordered, [ut ſupra :] Un- 
leſs Cauſe be ſhewn to the contrary, by the Conftablery of 
ForxEsT Quarter, at the next Seſſions. 


From that Time, there have been ſeparate Appointments 
of Overſeers of the Poor for each of the ſaid four Quarters 
or Diſtricts; and Each of the ſaid Quarters maintained their 
own Poor ſeparately ; excepting that about 12 Years ago, 
Iwo Townſhips or Conſtableries called Biſopley and Foj- 
terley, within Nezwlandfide Quarter, ſeparated themſelves 
from the Reſt of that Quarter, and have ever ſince had ſe- 
parate Overſeers, and maintained their own Poor ſeparately. 


The Caſe further ſtated, that Orders of Removal had from 
Time to Time been made fince the Year 1729 to the Year 

1761 (excluſive of each of thoſe Years) ſor the Removal of 
poor Perſons from one of the ſaid Quarters or Diſtricts 10 
Another; and Afpeals made by one Quarter againſt Another, 
concerning Orders of Juſtices relating to the Poor of Each. 


The Queſtion was general—*®* Whether the Plaintiffs were 
«« intitled to recover.” But the particular Queſtion debated, 


 was—Whether the ſeveral Places or Diſtrits were One en- 


tire Pariſh Townſhip or Village ; Or, whether the ſaid ſe- 
veral Places, deing divided into Six ſeparate Conſtableries, 
conſtituted four diſtin and ſeparate Townſhips or Villages 
within the 13, 14 C. 2. c. 12. 


'Tw1s Caſe was firſt argued on Tueſday 20th.  Nowember 


laſt, by Mr. Walker, for the Plaintiffs ; and Mr. Dawſon, 
for the Defendants. | 


Mr. 


* 
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Mr. Walker argued againſt the Diviſion of this Parifh in- 
to ſeparate Lownſhips. 


He ſtated the 21ſt. Seſſion of 13, 14 C. 2. c. 12. which 
direQts, that in the Counties of Durham, c. where, by rea- 
ſon of the Largeneſs of the Pariſhes, they cannot reap the 
Benefit of the Act of 43 Eliz. c. 2. the Poor within every 
Townſhip or Village ſhall be maintained and ſet on Work 
within the reſpective Townſhip and Village; and there ſhall 
be yearly choſen, according to 43 Eliz. c. 2. two or more 
Overſeers of the Poor within every of the ſaid Townſhips 
or Villages, who ſhall execute all the Powers for Relief 
of the Poor within the ſaid Townſhip or Village, as the 
faid Act directs. 


And He inſiſted, that in order to intitle themſelves to a 
Diviſion, it muſt be ieaun, that the Pariſh was ſo large, 
* that they could not otherwiſe have the Benefit of the 43 
Elias. c. 2.” To prove this he cited Rex v. Juſtices of 


| Middleſex, relating to the Inhabitants of St. Pancras and 


Kenti/h Town, Tr. 1754. B. R. And he mentioned a Caſe of 
Eaſt and Wefl Bradfield near Sheffield, in . ork/hire : And he 

faid, that in Wolſingham Pariſh, (the next Pariſh to this, and 
under the fame Circumſtances of ſeven Conſtableries,) a Dt- 
viſion was made by Confent ; not by an Order of Seſſions. 


It does not appear that this Pariſh cannot have the Benefit 
of 43 Eliz. c. 2. The contrary rather appears. | 


There are no Facts to warrant this Diviſion ; nor can it 
be ſupported under 13, 14 C. 2. The Seſſions had ng 
Power to make it. Neither the Seſſions nor the Court have 
Power to make a Diviſion, but «for Facts which ſhew the 
Pariſh to be fo large that it cannot have the Benefit of the 
43d. of Eliz. It ſhall be preſumed © that that AQ may be 
put in Force”; unleſs the contrary appears. 


He added, that it comes out, upon Experience, that Pa- 
riſhes are 100 ſmall, rather than too large; and that the Le- 
giſlature ſhould rather, upon Principle, collect ſeveral into 
One, than divide One into ſeveral Parts. 


Mir. Dawſon, contra, argued for the Diviſion; Premiſing 
that the preſent Point has never been judicially determined. 


The Queſtion depends upon 13, 14 C. 2. c. 12. $. 21, 
22. and 43 Elis. c. 2. | 


The 


1 
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The Plaintiffs ought not to recover: Becauſe, iſt. The 
Pariſh is fo large as to be within theſe ſtatutes; and adly, 
The Seſſions had a Power to make this Diviſion. 


Firft—though it is ſtated ** that this Pariſh was one 
cc entire Pariſh from 43 Elis. till 9 E. 1.” Vet it is alſo 


ſtated, that there were 4 Church-Wardens and 4 Overſeers; 


One out of Each Quaiter. Indeed it is net expreſsly ſtated, 
That it is a populous Parith.” But this ſufficiently appears 
by the Circumſtances And it appears that it was ſo, at the 
Time of making the Act of 43 Eliz. 


The preſent Order of Seſſions was made 9 G. 1. for the 
ſeparate Diviſions of this Pariſh to maintain their own Poor, 
unleſs Cauſe was ſhewn by the Conſtablery of Forreſt Quar- 
ter at the then next Seſſions. No Cauſe was ſhewn: And 
they have acquieſced under that Order, ever ſince ; and have, 
now, maintained their own Poor ſeparately for 40 Years, 


As to the Caſes mentioned on the other Side Rex v. The 
Juſtices of Middleſex, relating to the Inhabitants of Sr. 
Pancras, was for a Mandaumus to appoint Overſeers for the 
North Diviſion of Kenti/A Town But the Mandamus was 
denied; becauſe it appeared © that the Pariſh could reap the 
Benefit of the 43 Eliz.” And it did not appear, that the 
North Diviſion of Kenti/h Town was a Townſhip or Vill. 
As to Pradfield Caſe—No Order of Seſſions was made there, 
or any Thing done to ſupport a Diviſion. And, as to the 
Welfingham Caſe—It was given up without Argument. 


Therefore, there has been no judicial Determinatian at 
all, as far as appears, upon this Matter, 


Tur Covar, upon this firſt Argument, thought the 
Juſtices had no Power to divide Pariſhes, (to fritter Pariſhes 
iato Pieces, as Mr. Jultice W1LMoT expreſſed Himſelf : ) 
And Lord MANSFIELD faid He believed that the Point of 
Policy was as Mr. Walker ſaid 3 namely, That Pariſhes 
„ ſhould rather be larger than ſmaller than they are.“ It 
was ordered to ſtand for further Argument. 


Ulterius Concilium. 


It was now argued again, by Mr. Wedderburn, for the 
Plaintiffs ; and Mr. Clayton, for the Deſengants, 


Mr, 


i 
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Mr. Wedderburn inforced the Arguments which had been 
urged by Mr. Walker ; and obſerved that all a long from 43 
Eliz. to 9 G. 1. the Pariſh had only One joint Appointment 
for the whole Pariſh : So that it was manifeſt, not only that 
they could, but that they actually had for many Years reaped | 
the Benefit of 43 Flix, And No Authority for this Diviſion 
appears in the Caie. The Quarter-Seſſions had no Power 


to make it. The Truth is, that the rich Part of the Pariſh 


want to ſeparate themſelves from the poor Part, and throw | 
the Burthen upon them. 


Mr. Clayton, contra, inforced Mr. Dawſon's Arguments; 
and particularly that of the Diviſion having been acquieſced 
-under for above 40 Years ; and the annual Appointments of 
Overſeers by two Juſtices having been accordingly, ever 


fince the Year 1723. 


Lord MansFiELD ſaid he had no Doubt, upon the 
firſt Argument. | 


The Policy of this Law of 13, 14 C. 2. was miſtaken: It 
went upon a wrong Principle. The Diviſions ought rather 


to be enlarged, than diminiſhed. ; 


As to the Queſtion itſelf—Conſider, 1ſt. What was done: 
2dly. Upon what Foundation? 


It ouzht co appear that there was an INABILITY in the 
% Pari/h, io have the Benefit of the Ad of 43 Eliz.” Now 


here, us ſuch Inability appears; but quite the contrary, for 


a great Number of Years : So that there is no Foundation for 
the Diviſion. | | | 


The Acquieſcence under it was upon a falſe Notion, © That 
the Seſſions had ſuch a Power: Which they had nor. 
And there is no Inconvenience in ſetting right this wrong 
Uſage which has obtained for 40 Years. | 


In the Cafe of Kenti/h Town, All the Judges held, © that 
the Foundation of ſuch a Diviſion of a Pariſh muſt be an 
* Inability of having the Benefit of 43 Eli.“ 


Here, the Foundation is wanting, "Therefore Judgment 
mult be for the Plaintiffs. me NE 


Mr. Juſtice WiLMoT alſo thought, that the larger 
the Circle, the better : Therefore it would be more proper 
to enlarge than to leſſen the Diviſions. 


The 


——— 
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The Statute of 13, 14 C. 2. c. 2, goes upon this Baſis, 
„That the Pariſh is ſo large as that it can no! have the 
“Benefit of the 43 Elis.“ This, therefore, is a fact 
that ought to be quite clear and certain. Whereas on the 
contrary, it appears in the preſent Caſe, that this Pariſh 
« aQually had that Benefit from 1602 to 17923 ; above 120 
e Years,” | 


The Seſſions do not ſeem to have had any Sort of Pow- 
er to make ſuch an Order: Therefore their Order is a 
mere Nullity. It was not made upon any Appeal; but 
upon-a Motion made on Behalf of ſome of the Quarters, and 
oppoſed by another. 


The ſubſequent Uſage for 40 Years can not vary the Right. 
For, We can not pre/ume, that Omnia rite acta ſunt ;” 
becauſe We ſee that it was founded upon this Order of 
Seſſions : And it does not appear that the Pariſh is ſo large 
that it can not have the Benefit of 43 Elix. 


Therefore they ought to appoint running Overſeers over 
the 2v/ole Pariſh. | N 


Per * Cure Es Mr Juſtice 
| | Deniſon and 
| Mr. Juſtice 
Jupcmenrt for the PLAINTIFFS. | e 
Both of 


them abſent. 


Rex verſus Sir William Trelawney, Steward and 
Captain Burgeſs of Weſt Loe. 


| Motion had been made for an Information in Nature of Tyed. 29 
Quo Warrant againſt Him, for acting as Capital Bur- Jan. 1765. 
geſs, having been Steward (a Higher Officer as was alledged) 
when elected Capital Burgeſs ; which higher office of Stew- 
ard was ſaid to be incompatible with, and therefore render- 
ed Him incapable of being elected into the lower Office of 
Capital Burgeſs. | ; 
On ſhewing Cauſe now, It was (Inter alia) alledged that 
they were not incompatible : But i they were incompatible, 
it would be the former Office that was vacated by the Ac- 
ceptance of the /atter ; and not the Office which was /af? 
accepted. | 


Lord MansFIELD went through the particular Cir- 
cumſtances of the preſent Caſe ; and obſerved how inſuffi- 
dient the whole Amount of them was. Here is no Fact 
doubted ; No Oppoſitien ; No Objection ever made. _ 

8 the 
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the Evidence that can be traced ſhe ws a conſiſtent Uſage for 
100 Years back. * That the Steward, if a Capital Burgeſs 
© before, has remained a Capital Burgeſs.” And in Point of 
Law, there is no Incompatibility in the Steward being a Ca- 
pital Burgeſs. If he ſhould be choſen Mayor, it may then be 
a Queſtion Whether his Acceptance of hat Office does 


not vacate his Office of Steward.” It ſeems to me very 


ſtrong (though it is not now neceſſary to determine it,) that 


® c. 18. 
$ c. 20. 


if theſe two Offices of Steward and Capital Burgeſs were 
ncompatible, the Acceptance of the latter would imply a 


Surrender of the former. 


Mr. Juſtice WiLmoT had no Doubt. Here is no 
Queſtion either of Law or Fact. The Fact is agreed“ that 
& being Steævard he has choſen Capital Burgeſs.” And as 
to the LawW— There is no Incompatibility in his Caſe, 


The two Acts of Parliament (of 4, 5 W. & M.“ and 
Ann. J) relate to quite different Objects; and are the Re- 
verſe of each other. The former reſtrains the Clerk of the 
Crown in this Court from exhibiting or filing Informations 
without Leave of the Court in Caſes where All the King's 
Subjects might, before the making of that Act, have made 
uſe of his Name without ſuch Leave, The latter lets in 
every Eody who deſires it, to make uſe of his Name in pro- 
fecuting Uſurpers of Franchiſes ; whereas, before, no Sub- 
jed coutd bave done ſo : But it provides, that heſe Informa- 
tions (as well as thoſe for Miſdemeanors) muſt be under the 
Leave and Diſcretion of the Court. Therefore the Court 
ought not to give ſuch Leave without ſuffictent Reaſon. 


He then entered into the Circumſtances of the Caſe: 


Upon which he made (amongſt Others) the following Re- 


marks. Here appears to have been an Uſage for a whole 


Century. That both Offices have actually been in the ſame 


Mr. Juſtice 


<« Perſon.” The Legality of this was never queſtioned, be- 
fore : And it has been ſeveral Years acquieſced in, The 


Charter does not imply any Incempatibility. The Steward 


does not ſeem to be a Part of this Corporation. 


Per “ Cur. clearly and unanimouſly, 


Deniſon and 
Mr. Juftice | | RULE DISCHARGED. 
Yates were | 


ablent. 


Rex 
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Rex verſus Grainger. 


| N Tueſday 27th. November, 1765, Mr. Wallace moved 
| O to ſet aſide the Defendant's Plea of an Indictment; and 
that Judgment might be entered againſt him by Default; as 
the Proſecutor had, by reaſon of this dilatory Plea, loſt the 
Benefit of Trial at the Sittings after Term. 


Tueſd. 29 
Jan. 1765. 


His Objection was, That the Plea is a dilatory One; 


« and yet is not veriſied by Aſidavit; nor 18 any probable 
« Matter ſhewn to the Court, to induce them to believe 
&« that the Fact of it is true 


The Plea wasof Michaelmas Term 1765 ; And is in theſe 
Words—*® And the ſaid 7%n * 6 who in and by the 
« ſaid Indictment is called by the Name and Addition of 
Jon Grainger late of the Pariſh of Ken/ington in the 
« County of Middleſex, Butcher, in his own Perſon cometh; 
and having heard the Indictment, He faith that at the 
Time of taking the ſame Indictment and long before, He 
* the ſaid Jo/n was and ever fince hath been, and till rs 
© inhabiting reſident and commorant in the Pariſh of St. 
8 Js Weſtminſter, in the County of Middleſex afore- 
« ſaid ; WITHOUT this, That He the ſaid 7% now is, or 
« at the taking of the ſaid Indictment, or at any Time be- 
fore, was inhabiting reſident or commorant at the Pariſh 
of Kenſington in the County of Middleſex : And this He 
is ready to verify. For which Reaſon, and becauſe He the 
% ſaid John Grainger is not called, in the ſaid Indictment, 
« John Grainger late of the Pariſh of St. James, Weflmin- 
« fer ; He the ſaid John prays Judgment of the ſaid In- 
% ditment, and that the ſame be quaſhed.“ | 


Mr. Wallacerelied on 4, 5 Ann. c. 16. $ 11. which ſays, 
That © no dilatory Plea ſhall be received in any Court of 
„Record, unleſs the Party offering ſuch Plea, do, by Affi- 
<« davit, prove the Truth thereof; Or ſhew ſome probable 
Matter to the Court, to induce them to believe that the 
Fact of ſuch dilatory Plea is true.” | 


Ru E to ſhew Cauſe. 
Mr, Affurſt now ſhewed Cauſe, on Behalf of the Defend- 
ent ; and cited the 7th. Section of the abovementioned Sta- 


tute ; and Mr. Juſtice Fofter's Book, p. 16. Charles Ninloch's 
Caſe ; where there was no Affidavit. 


Lord 
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Lord Manss1ELD—'That was at the Bar: Tis not 
like the preſent Caſe ; nor does the 7th. Section of the 
Act extend to this 11th. It is uſual to annex Affi Javits to 
Pleas of this Sort, in the Crown-Office : And I do not ſee 


why they ſhould not be annexed. 
RuLE MADE ABSOLUTE, to ſet afide 


the Plea, * for want of an Affidavit. 


N. B. They did not at all enter into the Merits of the 


| Plea. 


Friday, x 
Feb. 1 765 * 


Frogmorten, ex dimiſſ. Bramſtone, verſus Holy- 
day et al. | 


HIS was a Special Caſe ; upon an Action of Treipaſs 
and Ejectment, from the laſt Afſizes for the Town 
and County of the 'Town of King flon upon Hull. 


Margaret Haſſelwoed, being ſeiſed in Fee of the Premiſſes 
in Queſtion, by her Will dated 28 October 1719, amongſt 
other Things deviſed as follows—* As for my wordly Af 
* fairs and Eſtate, &c. ] do diſpoſe thereof in Manner fol- 
«« lowing. Imprimis, I give deviſe and bequeath unto my 
„Son David Haſſe lword and his Heirs for ever, my Malt- 
* kiln ſtanding and being in Black Friar Gate Item, I give 
„ deviſe and bequeath unto my Son 7% Haſſekwood, All 
* that Houſe and Garden now in the Tenure and Occupa- 
* tion of Edward Gibſon, Mariner; charged and chargeable, 
© nevertheleſs, with the Payment of the Sum of 501. of law- 
ful Britiſh Money: Which ſaid Sum of 50. I give deviſe 
* and bequeath unto my Daughter Margaret Holliday, pay- 
<< able and to be paid to Her out of the yearly Rents Iſſues and 
* Profits of the ſaid Houſe ; to be paid unto and received by 
„ my ſaid Daughter Margaret Holiday yearly and every 
Fear, until the faid Sum of 501. be fully paid and ſatisfied. 
And if the faid Jon Haſſelewwood ſhall happen to die in His 
Minority or before He comes to Age, then I give deviſe 
* and bequeath the ſaid Houſe and Garden wnto my 3 
* Daughters Eligabeth Locking, Margaret Holiday and 
Hanna Haſſelwiod, equally, Share and Share alike.” 
Then ſhe gives ſmall ſpecific perſonal Legacies, of Money, 


Silver Salvers c; and concludes thus—** All the Reft and 


* Reſidue of my Goods Chattles Rights and Credits (not men- 
* tioning her real Eſtate) I give deviſe and bequeath unto 
« Mr. E. H. and E. L.“ | 


The Teſtatrix ſoon afterwards died; leaving Iſnue Da- 
vid her eldeſt Son, and John her youngeſt Son, and the 
Three Daughters abovementioned. A 

| t 
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At the Time of making and executing the ſaid Will, her 


Son David was of the Age of 23 ears; And her Son 70%, 


of the Age of ſeven Years. The Premiſſes in Queſtion, 
which were deviſed to Jon, were then of the yearly Value 
of 10ʃ. | | 


The ſaid John entered upon and was ſeiſed of the ſame 


until the Time of his Death; which happened in 1762. 


In the Life-time of John, the abovenamed David, (the 
eldeſt Son and Heir at Law of the ſaid Margaret,) died in- 


teſtate, leaving Iſſue David his eldeſt Son; who, by Deed of 


Bargain and Sale inrolled, dated 20 Sept. 1758, conveyed the 
Premiſſes in 9 to Stephen Bramſtone (the Leſſor of the 
Plaintiff) in Fee-Simple. | 


The Maltkiln deviſed to David was, at the Time He took 
Poſſeſſion of it, let at 10. a Year, and has fince been ſold 
for 2201. being the Value thereof. 


David was ſet up in the Buſineſs of a Grocer and Tallow- 
Chandler, by David Haſfſelwod his Father; who advanced 
to Him, at different Times, upwards of 500/, and alſo gave 
him a Meſſuage and Shop and Staith, of the yearly Value of 
201. and another Meſſuage and Garden of the yearly Value 
of 121. and by his Will, dated 16 Fuly 1716, deviſed to the 
ſaid Dawid his eldeſt Son Ten Shillings, in full of All He 
might claim out of his Eſtate, having provided for him in 
his Life-time. And the ſaid David Haſſelwoed the Father 

did, by his ſaid Will, deviſe to Margaret his Widow, (the 
preſent Teſtatrix,) a Freehold Eſtate at Coltingham in the. 
County of York for Life; and after her Deceaſe, to the be- 
fore mentioned Jon his Son in Fee: Which Eſtate, at that 
Time, was of the yearly Value of 40. and He deviſed other 
Eftates to his ſaid Wife; ſome for Life, and others in Fee, 
and direQed his ſaid Wife to bring up and educate All his 
ſaid Children, and find and provide them all Manner of Ne- 
ceſſaries at her own Charge, during their reſpeQive Minori- 
ties. | 


| Wpon the Trial of this Cauſe, a Verdict was found for the 
Plaintiff; ſubje& to the Opinion of this Court, upon the 
following 0 


Queſtion— Whether an Eſtate for Life, or in Fee, in the 
“ Premiſſes in Queſtion, paſſed to the abovenamed Join 
* Haſſelwood by the ſaid Will of Margaret his Mother.” 
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be intended any more than for his Life. 


It was firſt argued on Tueſday 20 November laſt, by Mr. 
Wallace for the Plaintiff, and Mr. Hotham for the Defendant ; 
and again now, by Mr. Blachſtone for the Plaintiff, and Mr. 
Wedderburn for the Defendant. 


- o 


Tre CounstL for the Plaintiff inſiſted that Fohn the 


| ſecond Son took an Eſtate for Life only. 


The Words, in legal Strictneſs, import an Eſtate for Life: 


And no Intention appears to the contrary. The Intention 


muſt be collected out of the Words. Cro. Car. 368. Spirt v. 


Bence. | | 


\ Colliers Caſe, 6 Co. 16. a. proves, that a Charge of ſo 


% much per Annum does not give a Fee.” And the Reaſon 


is, becauſe the Deviſee may pay it out of the Profits, Tis 


true, Wherever the Deviſee may /fer, it makes a Fee. But 


here, the Deviſee could not be a Loſer : For the Charge is not 
upon Him, but upon the Eſtate, and is payable out of the 
Profits. Now this Eſtate being 10/, per Annum, a Charge of 


50l. would have been diſcharged in about 5 Years: Conſe- 


quently, here is no Poſſibility of a Loſs. Therefore the Caſe 
of Read v. Hatton in 2 Mod. 25. was not, they ſaid, againſt 
them: For there was a Poſſibility of Loſs. And there is 
no Caſe ſubſtantively determined on an introductory Claufe 


only). | | 


No Inference can be drawn from the Contingency of Fo/r's 


dying under 21: For in that Event, the three Daughters 
were to take; who were not his Heirs at Law: So that it is 
not at all ſimilar to the Caſe of Purefoy v. Rogers, nor affect- 
ed by the Note at the End of that Caſe, in 2 Saunders 385. 


That Note itſelf is only the Opinion of the Reporter. There 


the Deviſe was—* | give my Inheritance Efc, And if He 
die before he come to the Age of 21, then I give my In- 
* heritances c. to my Heirs for ever.“ There, the Sub- 


ſtitution was to the Teſtator's own Right Heirs; who 
would have taken wwit/out that Clauſe : But here the Subſti- 
tution is to third Perſons, Therefore % had a Life- 
Eſtate only. And ſo it appears, by Compns 35 3. Fowler v. 
Blackwell et al. in C. B. N : 


The Teſtatrix might, with good Reaſon, give a Fee to the 
eldeſt Son, of 23 Years old; and only a Life-Eſtate to her 


youngeſt Son, of 7 Years old: The Savings during his In- 
fancy might make this De viſe equal] to his Brother's. This 


is a Deviſe © to Jon“ in general, without adding wy par- 
ticular Limitation :- And there is no Reaſon to ſuppoſe it to 
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THe CouNsEL for the Defendant argued this to be 
*a Fee in Fohn, by the apparent Intention of the Teſtatrix. 


Any Charge of a groſs Sum gives a Fee: So does every 
annual Payment. So in Moore 853. And this is a Charge 
of a greater Value, than can probably leave any Benefit to 
the Deviſee. FI 


|  Olllier's Caſe only proves, that where it is payable out of 
the Profits, it is only a Life-Eſtate. But this is a Charge of 
a great proportionable Value. The Deviſee can receive No- 
thing during 5 Years at leaſt, whilſt the 501. is paying off: 
And there is a ſtrong Improbability of his being at all a 
Gainer by the Deviſe. Therefore it muſt be conſtrued a 
Fee. It is a Principle, That the Deviſze muſt be meant 
eto be benefited -” It is not enough, © That He probably 
© can be no Loſer.” Read v. Hatton, 2 Mod. 25, 26, was 
cited, as a proof of this ; and as ſhewing that the Benefit to 
the Deviſee is the Spirit of the Rule. But there was an 
Event in which he muſt have been a Loſer ; namely, that of 
his Mother's Living till he came of Age, and then his own 
Death happening before he could have received 504. out of 
the Profits. | | 


Here was a Mother of ſeveral Children, without Partiality 
to any of them. She gives a Fee to the Firſt ; and certainly 
intended the ſame Benefit to the Second Son, 


The Deviſe over to her 3 Daughters, —* If Fo/n dies be- 
“ fore 21”—is an argument of the Intention of the Teſta- 
trix. Why ſhould this Clauſe of Reſtriction to dying under 


21 be added, if She meant only a Life-Eſtate? And if He 


had died before the End of the 5 Years her Daughter Marga- 
ret Holyday would not have reaped the Fruit of the 50/. Le- 
fac ; though her Mother certainly meant that She uν⁴. 

n this Reſpect, it is within the Reaſon of the Caſe of Bad- 


 Geley v. Leppingwell * in Trinity Term laſt; where if Sarah“ V. ante, 
Boreham had not taken an Eſtate in Fee, the Annuity to her 5 


Siſter might have failed. 


The Teſtatrix profeſſes to diſpoſe of All her worldly Ef 
tate; and conſiders the Reſidue as conſiſting of perſonal Eſ- 
tate ONLY. Theſe Words All her worldly Eſtate“ ſhew 
her Intention to diſpoſe of the Inheritance: Ibbetſon v. Becł- 
with, Forrefler 157, 160. In Comins. 337. Scott v. Alberry 
A deviſe to my Couſin Thomas-Scrape, of all my Lands 
* in Haltham-Abbey, with all other my Eftate whatſoever 
* and whereſoever,” —was holden to comprehend All that 
„ He had, real or perſonal.” 
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cumſtances: And the Circumftances of his 


And there is no Caſe negatively determined, That this 
« expreſling the Payment to be out of the Rents and Profits, 
« does not admit of its being the Teſtator's Intention to give 
% an Eſtate in Fee.” The Court muſt judge upon the Cir- 
Caſe ſhew, that 

a Fee was intended. 


Tre CovnsEL for the Plaintiff replied, That here 
is a very conſiderable Chance of a Benefit ; And no Poſfibi- 
lity of Lofs. It is not neceſſary, that it ſhould be a certain Be- 


_ nefit; A probable Chance of Benefit; is ſufficient. 


ln the Caſe of Read v. Hatton, there was a Poſſibility of 
Loſs: And the Annuity to the Deviſee's Siſters was for Life. 


| As to Scott v. Alberry—lt does not apply to the preſent 
Caſe ; becauſe the Words there are ſo very ſtrong—“ All 
« my Eſtate whatſoever and whereſoever.“ 


As to the Charge of 5oL—It is ſettled, that if the Charge 


is payable out of the Rents and Profits, it does not give a Fee. 


The preſent Caſe is a valuable and beneficial Deviſe, upon 
the Balance of the Rents and the Charge: And therefore it 


ſhall not be conſtrued to carry a Fee. 


As to the Deviſe over to the three Daughters, in caſe of 
Jois dying before 21—lf this Clauſe had not been added, 


it would, in that Caſe, have gone to the elder Brother (Jon 


Heir at Law) Whereas the Teſtatrix meant it for other Per- 
ſons, and not for the Heir at Law ; and therefore this Founda- 
tion of her Intention to give a Fee to Joln, entirely fails. 
Had no Intendment can be drawn, but from the Words of the 


Lord MaxsrIzIn — The Teftator's Intentio nmuſt 


- be taken and colleted from. the cen Willi: And it mut 


#®roth Aug. 


748, before 


Lord Hard- 
wicke, in 
Chancery. 


revail, if cenſiſtent with Law.“ Cryton v. Hellier was a 
onſtruction taken from all the Parts of the Will conſidered 
together, to imply the uſual Qualification © , he live ſo 
“lang, after the Limication of a Term of 99 Years ; 
which had been omitted by the Negligence and Inaccuracy of 
the Writer, contrary to the maniteſt Intent. | 
The Queſtion is, © Whether John Haſſelꝛvood took an 
e Eftate for Life, or in Fee, under this Will.“ 


| There are no Words of Limitation added to the Deviſe to 
Him. Many People do not know that Words of Limitation 
are neceſlary to be added to Deviſes of Land, any more than 
| to 
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to Bequeſts of perſonal Eitate. If nothing elſe appears, the 
Deviſe muſt be conſtrued aceording to Lau; and the De- 
viſee, without words of Limitation, can take an Eſtate for 
Life only. N ä 


HFere are many other Clauſes in this Will, from which, ta- 
_ all together, the Intention of the Teſtatrix may be col- 
ected. | | 


She has declared, that She did not mean to die inteſtate, as 
to any Part of her real Eſtate. She has ſpecifically named, 
each Part of it: And her ſweeping reſiduary Clauſe does 
not mention her Real Eſtate. Therefore She thought She had 
fully diſpoſed of lat before: And conſequently, She meant 
this. Deviſe to her Son Jon to be a Deviſe in Fee. Then She 
charges this Deviſe with gol. Let the Sum charged upon 2 
Deviſe be ever ſo ſmall, it ſhall give a Fee: but if it be made 
Payable ou? of the annual Profits, tis otherwiſe. 'T /is there- 
fore is a middle Caſe. For, here, John was but ſeven Years 
old; And She appoints Him Guardians during his Minority: 
Therefore He did not want the 20/le Profits. 1f He fould 
die under 21,” there is a Deviſe over to the 3 Daughters 
of the Teſtatrix. This ſhews her intention to give a Fee. 
For if He lived to 21, He might then diſpoſe of it Himſelf; 
If He died before, He cauld not; and then S/e diſpoſes of 
it. 


Ir John was barely to take an Eſtate for Life, the Time of 
his Death muſt be.jmureterial to the Deviſe over. But limit- 
ing it over. only upon the Contingency of his dying in his Mi- 
narity ſhie ws that Sheintended to give Him an ab ſaliue Eſtate 
in Fee, which he might diſpoſe of if he came of Age: And 
unleſs he lived to be of Age, (when he might diſpoſe of it,) 
She meant it ſhould go to her Daughters. 


A Queſtion applicable to this Part of the Argument was 


pleaded in the days of Ancient Rome, by Scawola and * Tully de 


Oratore, lib. 


Craſſus, in the famous Cauſe-between/Curius and: Coponius ; 
and much agitated in dern Times, in the Courts of We/t- 
minſter-Hall, in the Caſe of Jones and Meſt comb. 


A Man taking for granted that his Wife was with Child. 


deviſed his Eſtate to the Child his Wife was enſeint of: And 
/ ſuch Child died under Age, then he deviſed it over. The 
Woman was not with Child. The Queſtion was, Whe- 
ther the Deviſee over ſhould take,” 


The 


„fo. 175. 
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The Roman Tribunals, at once, and the Engli/h, at laſt, . 
finally determined, that the Intent, though not expreſſed, 
muſt be conſtrued to give the Eſtate to the Subſtitute, unleſs 
a Poſthumous Child lived to be of Age to diſpoſe of it. 
Conſequently, no Poſthumous Child having ever exiſted, the 
Subſtitute was 1ntitled, : ; | 


* Oratio pro 
Csxcina. 


+ In Jones v. Weſftcomb, It came before Lord Har- 

court upon a Bill for an Account of the perſonal Eſtate. 

And there were ſeveral Queſtions; particularly, Whe- 

ther the Surplus was diſpoſed of, or not.” The Caſe 

h p. 316. is reported in Precedents in Chancery, h in Equity 
„ Caſes Abridged, i and Reports in Equity called Gil - 
k * bert's. k The Deeds and Writings, as to the Real Eſ- 

| tate, were ordered to be brought into Court. 


In Trinity Term 1738, the Caſe came on, for the Opi- 
nion of the Court of King's Bench, upon an Ejectment 
brought for the Leaſehold Eftate: And then the Court 
Ares eee for the Wife, to whom one-third was 
deviſed over. 2 


An Ejectment was afterwards brought in the Common 
Pleas, by the Repreſentatives of the Wife, and two 
Siſters, Deviſees for the Free/vola Eſtate. It came on to 
Trial before Lord Chief Juſtice Eyre ; and a Caſe was 
made—This Caſe was ſeveral Times argued in the 
Common Pleas, The 13th. of February 174 l, the Opi- 
nion of the Court was, © that the Deviſe over never 
e took Effect.“ Judgment for the Plantiffs, for Two- 
thirds only, - | | 


Afterwards, another Ejectment was brought for the 
Freehold in the King's Bench - And the Judgment of 
the Court was for the Deviſe over. The firſt Caſe was 
Jones v. Weſtcomb ; The ſecond, Andrews, on the De- 
miſe of Jones v. Fulham and Others; The third, Roe, 
on the Demiſe of Fulham, v. Welet; The fourth, Gul- 
liver, on the Demiſe of Fulham v. Wehet ; in the King's 
Bench, Mich. 19 G. 2. And Lord Chief Juſtice Lee, in 
delivering the Opinion of the Court, mentioned, as One 
Reaſon of their Opinion, that the Intent of the Teſ- 
te tator was apparent and expreſs that the Eſtate 
„ ſhould not deſcend ; and that the Contingency was 
« not a Condition Precedent ; but a Limitation pre- 

« ceding the Eſtate to the Wife.“ 


The Argument holds equally, from a Limitation over, 
6 jf the firſt Taker dies in his Minority,” to Infer that He 
was intended to have the abſolute Property F he attained 
his Majority. * © © plas 55 
8 % , 5 ; This 
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This is a Family Proviſion for all her Children; without 
hampering them with Intails and Limitations. There could 
de no Intention to make a Difference between the two Sons. 


E Therefore ſufficient appears upon the Face of the Will, 
to ſhew that the Intention of the Maker of it was, That 
„% Joſin ſhould have the Eſtate, unLess He ſhould die in 


„ his Minority.“ 


1 Mr. Juſtice WILMuOT— Here is ſuch an Intention 

clearly manifeſted by the Will. The Statute only requires a 
Will in Writing; but requires no technical Words. "I here- 
fore if by ſoand (not indeed arbitrary) Conſtruction it ap- 
pears that the Intention was © to deviſe a-Fee,” it is imma- 
terial what Words are made uſe of. And all the Circum- 
ſtances and Clauſes are to be united and taken together, in 
order to colle& this Intention. : 


Now upon this Will, the Intention does ſufficiently ap- 
pear. The introduQtory Clauſe is very material. It ſhews the 
Object of her Conſideration to be her 2e worldly Eflate : 
And it is much the ſame as if it was repeated in each Clauſe, 


She had two Sons and three Daughters, She meant to pro- 
vide for them All. She meant to give the ſame Value and 
the ſame Intereſt to Both of her Sons; only that Jo/n's Part 
ſhould be ſubject to the 50/. Charge: And in caſe of his 
Death in his Minority, She gives his Part to her Daughters, 
If ſhe had intended it to have gone, in that Event, to her 
Son Dawid, ſuch a Deviſe over © to Him,” would have been 
unneceſſary and idle; a Deviſe“ to an Heir at Law” being 
nugatory, | : 


As to the Charge upon this Deviſe to F.h»—- Though it 


is made payable ourT of the Rents and Profits,” Yet it is 


accompanied with ſuch other Clauſes, as take it out of the 
Diſtinction laid down in Collier's Cafe, in 6 Co. 


Ir the Teſtatrix had lived ill Jon had come of Age, and 
then died; and John bad alſo died within 5 Years after his 
Mother's Death; This Deviſe would have been no Benefit 
to Him, but poſſibly the contrary. Therefore She, probably, 
did nt mean it to Him for Life only; when it might have 


been diſadvantageous to Him if his Intereſt in it had ceaſe 


with his Life. 
Ile concurred with Lord Mansfield's Manner of Reaſoning 


upon the Reſiduary Clauſe ; wherein She has made no men- 
zion of her Real Eſtate ; having fully diſpoſed of it before. 
. | nf The 
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* Mr. J. De- 


niſon and 


— 


The only Circumſtance that could prevent his Enjoy- 
ment of the Eſtate ſo as to have the Diſpoſal of it Him- 
ſelf, was the Contingency of his dying under 21. For 


upon the Whole, it appears that She meant to give His 
an Eſtate of Inheritance. 


Per * Cur. unanimouſly, 


Mr. J. Yates | 
were abſent. The PLAIxTIrF to be nonſuited : And, 


The Poftea to be delivered to the DEFENDANMTr. 


Chapman, ex dimiſſ Oliver et al verſus Brown 
et al. 


HIS was a Special Verdict, upon an EjeQment, 

brought by Cornelius Chapman, on the ſeveral De- 
miſes of Richard Oliver and Iſabella his Wiſe (the Teſtator's 
Heir at Law ;) and of Thomas Batierſbee and John Cooke, 
two Truſtees; found at the Leut Aſſizes 1763 for the Coun- 
ty of Lancaſter. It was found on the Demiſe made by Oliver 
and his Wife: And was to the Effect follow ing. 


| Joſiua Brown, being ſeized in Fee, of the Premiſes in 


Queſtion, by his laſt Will dated 4th of May 1694, deviſed 
the ſame to his Wife for Life; and after her Death, to his 


Brother Thomas Brown, until ſuch Time as William the eldeft 
Son of his Brother Reginald Brown ſhould attain the Age of 
24 ; And from and after the ſaid William's attaining that 


Age, He gave the ſame to his ſaid Nephew, William Brown 


and his Aſſigns for and during the Term of his natural Life; 
and from and after his Death, then to the fiſt Son of the 
Body of the ſaid William Brown, lawfully begotten or to be 


| begotten, and to the Heirs Male of the Body of ſuch firſt 


Son, lawfully to be begotten ; and for want of ſuch Iſſue, 
then to the 2d. 3d. 4th. 5th. and every other Son and Sons 
of the ſaid William, according to their Seniority, and to the 
Heirs Male of their Bodies, the eldeſt of the ſaid Sons of the 
ſaid William Brown, and the Heirs Male of his Body, al- 
ways to be preferred before the Younger and his Heirs Male; 
And for want of ſuch Iſſue of the Body of the ſaid William 
Broaun, then to the sz co Son of his ſaid Brother Reginald 
Brown, for and during the Term of his natural Life ; And 
after the Death of the ſaid ſecond Son of his ſaid Brother 
Reginald Brown, then to the fir/t Son of the Body of ſuch sa- 
coup Son of his ſaid Brother Reginald Brown, lawfully be- 
gotten or to be begotten, and to the Heirs Males of the Body 
of ſuch s cox p Son, lawfully to be begotten ; And for De- 
fault of ſuch Iſſue, to the 3d. 4th. 5th. and every other Son 


or 
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or Sons of the ſaid ſecond Son of the ſaid Reginald (according 
to their Seniority) and to the Heirs Male of the Bodies of 
the ſaid third, fourth, fifth and other Sons of the ſaid ſecond 
Son of the ſaid Reginald, lawfully to be begotten, the eldeſt 
of the ſaid Son and Sons and their ſeveral Heirs Male ac- 
cording to the Seniority and Priority of Birth to be preferred 
before the younger of the ſaid Sons and their Heirs Male ; 
And for want of ſuch Iſſue, then to the eldeſt or next Sonar 
Sons of the ſaid Reginald Brown for the Time being, for the 
Term of his natural Life ; and after his or their Deaths, to 


the Heirs Male of the Body of fuch eldeft and next Son of 


his Brother Reginald ; And for want of ſuch Iſſue, then to 
the firſt Son ot his Brother Samuel! Broaun; for and during 
the Term of his natural Life; And from and after the Death 
of ſuch firſt Son of his Brother Samuel Brown, then to the 
firſt Son of the Body of ſuch firſt Son of the ſaid Samuel 
Brown, lawfully begotten or to be begotten, and to the 
Heirs Male of the Body of ſuch firſt Son of the faid Samuel 
Brown lawfully to be begotten ; And for want of tuch Iſſue, 
then to the 2d. 3d. 4th. 5th. and every other Sons of the el- 
deſt Son of Samuel, in Tail Male; And for want of ſuch Iſſue, 


then to the zd. 3d. 4th. 5th. and each other Son and Sons 


of Samuel, for their reſpective Lives; and after their re- 
ſpective Deaths, to their reſpective Sons, in Tail Mail; And 
for want of ſuch Iſſue, then to his own right Heirs for ever. 


Then comes this Article, And I do declare that the Rea- 


* ſon of my ſettling and limiting my faid Meſſuages Lands 

4 and Hereditainents as aforeſaid, is becauſel defire to have 
he fame continue in my name aud Blood, fo long as it 
ſhall pleaſe God to permit the ſame.” 


«c 


- 


On the 1ſt of Auguft 1694, Jeſuua Brown the Teſtator 
died ſeized of the Premiſes, without any Ifſue ; leaving Ann 
his Widow; his 3 Brothers, T /omas, Reginald and Samuel; 
and his Nephew William Prawn, the _—_ Son of the ſaid 
Reginald at the Time of the Teſtator's Death and alſo at 
the Time of making his Will, and who was born on 2gth 
March 1682. 


| Upon the Teſtator's Death, Ann the Widow entered; and 
ſo did Themas his Brother; (on their reſpective Parts devi- 
ſed to them:) And on 29th March 1706, the Nephew 


William having attained his Age of 24 Years, He allo en- 


tered upon the Tenements deviſed to Him. 


After the Death of Jo/aua the Teſtator, but during the 
Life of William his Nephew, Reginald the Teſtator's Bro- 
ther had Iſſue a ſecond Son, namely Thomas Brown ; 


who was born 13th March 1695: And on 16th of January 


1696, Reginald died, leaving Iſſue the ſaid William and 
Thomas, and had no other Sons. 


On 


—. 
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On 12th of January 1712, Arn the Widow died; and 
William, the firſt Son of Reginald, entered upon the Pre- 
miſſes ; and died ſeiſed thereof, on 2oth of December 1722; 
leaving Iſſue IsaBELLA, now the Wife of Richard Oliver 
the Plaintiff. Upon his Death, T'xomas his Brother (the 
2d. Son of Reginald) entered ; and in 1727, 1 G. 2. ob- 
tained an Act of Parliament to enable Him to grant Build- 
ing-Leaſes of the Premiſſes in Queſtion ; having then a Son 
named Reginald, and a Daughter, both under Age: This 


Reginald was born 4th October 1718, and was the only Iſſue 


Male of Thomas ; and died 26th April 17 36, without Iſſue 
and unmarried, and under the Age of 21. 


In 1747, a Common Recovery was ſuffered of the Pre- 
miſles, by Thomas Brown, who was the Vouchee: Which, 
by Indentures of Bargain and Sale and of Releaſe, dated the 
it. and 2d, of April in the ſame Year, was declared and 
agreed by All the Parties to the ſaid Indenture to be and en- 
ure to the Uſe and Behoof of the ſaid I homas Brown his 
Heirs and Aſſigns for ever, and to or for no other Uſe Intent 
or Purpoſe Whatever. | 


e Brown, being fo ſciſed, on 5th of June 1762, 


made his Will, whereby He deviſed the Premiſſes in Queſ- 


tion (after the Death of Margaret his Wife and Sara Bar- 
lau now Maſon] his Daughter, ) to his Grandſon 7ohn Bar- 


lau his Heirs and Aſſigns for ever; and on the 7th of No- 


©vember in the ſame Year, died; leaving the Defendant Sarah 
Ma on, the Wife of the Detendant Jefſon Maſon, his Daugh- 
ter and Heir at Law. LE, 


Thomas and Samuel Brown, the Brothers of Jeu the 
original Teſtator, died without any Iſſue. 


Is ABELLA OLIVER, the Plaintiff, is Heir je: Law of Wir- 
Liam BROWN, the firſt Son of Reginald Brown ; and is 
alſo Heir at Law of Jeſtua Brown, the original Teſtator. 


The Defendant, Sarah Maſon, is flir a Law of Thongs 
Brown, the ſecond Son of the faid Reginald. a 


The 
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The following PPDIGAEE will give a clearer conception 
1 about the Parties. £6] 


eo 
osHUA BROWN. REGINALD THOMAS SAMUEL 
the Teſtator died, died 16th Jax. died on 19th diedwithoutIfſue 
on 1ſt Aug. 16943 1696; and leſt Fan. 1714. „ 
leaving three Bro- Iſſue 5 | 


thers, and One Ne- 
phew (William.) 


WiLL AM BRowN THOMAS Brown 
born 29th March 1682: born 13th March 1695 ; 
died 20th Decemb. 1722. died 7th Novems, 1762. 
| He left 7 He made a Will : 

only one Daughter . and had Iſſue 

| | | 

Is ABELA. -— | | - "+5 
the Wife of REGINALD, SARAH. 


Richard Oliver, born 4th Oct. 1718: Wife of Jeſſan Maſen 
Leſſor of the died 26th Apr. 1736. now living : one of 
Plaintiff. 8. P. the Defendauts. 


Tres QuesTION was, © Whether Thomas, the ſe- 
« cond Son of Reginald, (which I homas was not born till 
After the Death of the Tettator Fo/aua Brown,) took an 
« Fſtate Tail under Fo/aua Brown's Vill, or only an Eſtate 
for Life.” | 

Oa the Part of the Plaintiff, it was inſiſted to be an Eſ- 


tate for Life only: On the Part of the Defendants, an Eſtate 
Tail. | | 


Mr. Wedderburn argued for the ſormer: Mr. Wallace, 
for the latter. | 


oo 


The Subſtance of the Arguments on either Side amount- 
ed to the general Effect following. | 


Taz PLaitnTIFF's Council argued, fromthe whole Scope 
of the Will, and particularly fromthe FTeſtator's expreſs De- 
claration* that the Reaſonof his ſettling and limiting his Ef- 
« {ate in the Manner he had done, was becauſe he deſired to 
„ have the ſame continue in his Name and Blood,” and like- 
wiſe from the expreſs Words, © for and during the Term of 
His natural Life,” That the manifeſt InTENT1 on of the 
Teſtator Jo/aua Brown was to give to the ſecond Son of his 
Brother Reginald an Eſtate for Life only; and to make A// 
the Sons (either born or unborn) of his Brother Reginald, 
and of his Brother Samuel (after his Brother Reginald,) Te- 
nants for Life ſucceſſively ; with Remainders in Tail, to the 
frſt and every other Sons of ſuch reſpective Tenants * 
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An Eſtate for Life may be limited to a perſon unborn, as 
the firſt Taker. And here, the Eſtate firſt given to the ſe- 
cond Son (not then born) of his Brother Reginald is expreſ- 
ſed to be an Eſtate for Life: And 0 Words of Limitation 


were meant, or can with any Propriety of Conſtruction be 


applied to the ſecond Son of Reginald ; and confequently, 
none that can operate ſo as to enlarge the Eſtate for Life ex- 
preſsly deviſed to Him. | 


It muſt be confeſſed, that there is an Inaccuracy or Con- 
fuſion in the Wording of the Deviſe that is to take Place im- 
mediately after the Death of Reginald ſecond Sun. The 
Words are And from and after the Death of the ſecond 


Son of my ſaid Brother Reginald Brown, then to the firſt 


* Son of the Body of ſuch ſecond Son of iny ſaid Brother Re- 
« ginald Brown, and to the Heirs Male of the Body of such 
SECOND Son ; And for Default of ſuch Iſſue, to the 
* ird, fourth, fifth, and every other younger Son or Sons 
of the faid ſecond Son of my ſaid Brother Reginald Brown, 
and to the Heirs Male of the Bodies of the ſaid third, 
*« fourth, fifth, and other Sons of the ſaid ſecond Son of the 
* ſaid Reginald Brown.” 


8 


But there can be no Manner of Doubt, that this is owing 
to a mere accidental Omi ſſiun in tranſcribing the fair Copy 
of this Will from the original rough Draught of it. It is 
evident, that a Line is inadvertently leſt out: And it is 


moſt clear, what that Line muſt have been. The Deviſe 


immediately after the Death of Reginald's ſecond Son is 


to the fir/? Son of ſuch ſecond Son's Body, and to the 


« Heirs Male of the Body of ſuch”— Thus far the Tran- 
ſeriber copied the Draught rig. But here he has plainly 


omitted the following Words“ firſ Son lawfully to be be- 


« gotten ; And for want of ſuch Iſſue, then to the ſecond 
Son of the Body of ſuch ſecond Son of my ſaidBrother Re- 
« ginald Brown lawfully to be begotten, and tothe Heirs ma le 


of the Body of ſuch”—lIf theſe Words had been inſerted, 


the Clauſe had been quite clear, ſenſible, and methodical. By 


 Jupplying the Omiſſion of them, the Limitation in favour of 


Reginald's ſecond Son and hisDeſcendants will be preciſely the 


ame as the Teſtator had before expreſsly made with regard 
to Reginald's firſt Son and his Deſcendants: Which muſt have 


been the Teſtator's Intention, and appears beyond Doubt, 
upon fairly conſidering the Will to have been ſo. He cer- 


tainly intended to give no Eſtate Tail, till he came down to 


his Grandchildren. And if theſe omitted Words are ſupplied, 
the ſecond Son intended by the Will is not the ſecond of Re- 
ginald, but the ſecond Son of the ſecond Son of Reginald ; 
not Son, but Grandſon to Reginald Braun Which is agree- 


able to the Teſtator's Intention to limit his Eſtate in Suc- 
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« cefſion to the ſeveral Deſcendants of the then unborn Son 
« of his Brother Reginald, in the /ike Manner as he had 


“ before limited it to thoſe of Reginald's firff Son, which 


« firſt Son was then born.” And, to prove that the Court 
might ſupply this Omiſſion, the Caſe of“ Coryton v. Hellier 


was cited; where the Words © If Sir 7%n Coryton ſhall ſo * In Chan- 
« long live,” were ſupplied. But whether this Omiſſion cery, temp. 


can or cannot be ſupplied, yet till it ſhews that the“ /e- 


„ cond Son” meant in this Clauſe could not be Thomas the , 


Lord Hard- 
wicke, 16 
uguſt, 


ſecond Son of Reginald. For, the very next Limitation, to 17 45. 


take Place in Failure of the Iſſne of that ſecond Son, is 16 
© the third Son of Reginald's ſecond Son.” Now there could 
be ne Failure of the Iſſue of the Perſon who had a third 
Son alive. The event therefore which the Teſtator had in 
Contemplation, and in which Event he intended that this 


' third Son ſhould take, could not be a Failure of the Iſſue of 


the FATHER of that third Son; But of ſome other Perſon, 


concerning whom the queſtionable Words ſecond Son” 


muſt be underſtood, and to whom they muſt relate. 


On the part of the Plaintiff, It was further obſerved, 
That Thomas Brown, the ſecond Son of Reginald, had 
himſelf decided the preſent Queſtion, by applying for and 
procuring an Act of Parliament, wherein he is, upon his 
own Suggeſtion, recited to be Tenant for Life, with Re- 
mainder to his firſt and other Sons in Tail Male ſucceflively. 


_ His Petition for this private AQ, and the Recital in it © that 


« the Deviſe to Him was only for and during the Term of 
© his natural Life,” is a Bar to Him and thoſe who claim 
under Him, and precludes them from claiming as Tenants 


in Tail. And it was ſaid, that Lord Hardzwicke had folemn- 


ly declared ſo, very lately, in the Houſe of Lords, in Sir 
ames Mackenzie's Caſe. | 


Note—This private AQ of Parliament recites the Will, as 


if it had really been as Mr. Wedderburn now ſuppoſed that 
it was meant to have been; and as if it went on, to give an 


Eſtate in Tail Male to All and every of the Sons of the ſe- 


Fond Son of Reginald; and proceeds upon a Suppoſition 


that Thomas, the ſecond Son of Reginald, was Tenant 
« for Life.” 5 
Tur Cours L for the DerxnDanTs laid it down as 
an eſtabliſhed Rule of Law, That if a Deviſe be to One 


* for Life, and afterwards a Limitation, either immediate 


or mediate, to the Heirs of his Body, the Deviſee takes 
an Eſtate Tail.” 

Now here the Deviſe is © to the ſecond Son of Reginald 
« Brown, for Life; and after his Deceaſe, to the firſt Son 
e of his Body and the Heirs Male of the Body of /uc/ ſecond 
Can.“ 


This 


. „„ TO n . * * 
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This is a clear Eſtate Tail, therefore, in the ſecond Son of 
Reginald Brown. And the inſerting a Linntation © to the 
„ firft Son of ſuch ſecond Son” muit be underſtood as only 
directing the Order of Succeſſion according to the Laws of 
Primogeniture and the ordinary Courſe of Succeſſion ; not as 
a Defignatio Perſone : For the Word“ Son” is, in this Place, 
a Vomen collechiaum. Nor was this unborn firſt Son of an 
unborn Father (as the ſecond Son of Reginald then was) ca- 


pable of taking as a Purchaſer ; becaule a Deviſe © to the 


« firſt Son of a Perſon unborn” is % remote to take Effect by 
way of Purchaſe : And then the Caſe is no more than a De- 
vile © to One fer Life, and to the Heirs Male of his Body ;” 
which is, unqueſtionably, an Eſtate ' ail. 


As to the IntexTIOn of the Teftator—Even ſuppoſing 
it to have been clearly what has been contended for, on the 
other Side; and ſuppoſing (though not admitted) © that 


a the imagined Omiſſion in the Will might be ſupplied by 


« Conftruction ;” Yet that Intention could not tale Effed : 
For it is a Limitation of a Poſſibility upon a. Poſſibility ; 
and manifeſtly tends to a Perpetuity, by a Suſpenſion of the 
Inheritance from veſting, and conſequently rendering the Eſ- 
tate unalienable for a longer Time than the Policy of the 
Law allows ; which has not yet been permitted to laſt 
longer than the Compaſs of a Life or Lives in being, and 


One and twenty Years beyond, ; 


Though the Limitations to the ſue Male of unborn Son 
can not veſt in them as Purchaſers, yet they need not be to- 


tally rejected. They ſhew the Teſtator's Intention © that 
uch Iſſue ſhould ſucceed to the Eitate”: And the only way 


for that Intent to take Place, is by conſtruing the unborn Sons 


of Reginald Himſelf to be Tenants in Tail Male ; And then 
' their Iſſue will inherit. Whereas, the Conſtruction con- 


tended for by the Plaintiff-would totally preclude them from 
taking, and defeat the Intention of the Teſtator that the 
„ Eftate ſhould continue in his Name and Blood,” The Ex- 
poſition of a Will ſhould be ſuch as will beſt ſerve to effec 
tuate the general Intent of the Teſtator; And whenever a 
Court ſupplies, by Conſtruction, any ſecming Defect in the 
Lanpuage, It is always In order to ſupport, not to defeat 


the Teſtator's Intention : Whereas if the ſuppoſed Omiſſion 


in the preſent Will were to be ſupplied by Conſtruction, in 
the Manner propoſed on the Part of the Plaintiff, it would 
be only for the Purpoſe of ſrejecting it the next Moment, as 
void, and defeating the general Intention of the Teſtator. 


N | 
As to the AcT of Part1amenT—It can't vary the real 


Rigkts of the Pariti.s, with reſpect to Perſons not claiming. 
under 
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under it. It could not make any Alteration in the Limita- 
tions of the Teſtator's Will. It was ſolely intended to pro- 
teR, in all Events, the Perſons who ſhould become Leſſees, 
upon the Terms of rebuilding and laying out their Money, 
upon the Faith of it. It can't affect a Queſtion of Right 
between the Claimants under Jo/hua Brown's Will. 


On the Part of the Defendants, were cited the Caſes of 
Gulſon and Coulſon, the Duke of Marllurough.i and Lord 
Godolphin Hofkins and Hophins ( Forrefler 44). and Robin- 
fon v. Robinſon (ante 38.) | 


Reply— 


As to the Limitation © to the Heirs of the Body of the ſe- 
* cond Son of Reginald,” which, uniting (as they ſay) with 
the former Deviſe © to the ſaid ſecond Son, for his Life,” 
enlarges his Life-Eſtate into an Eſtate-Tail.— The Anſwer 
is, that here is no ſuch Limitation : None was meant, nor 
can any Words of Limitation be with any Propriety appli- 
ed to the ſecond Son of Reginald, ſo as to enlarge his Life- 
Eſtate. 5 


They have argued, that though the Law will not permit 
the unborn Iſſue of an unborn Anceſtor te take that very 
ſame Eſtate which the Teſtator intended to give them; 
Yet, in order to effectuate as far as may be, the Teſtator's 
Intention, it will give their Anceflor a larger Eſtate than 
was intended for him ; namely, an Eftate Tail (under which 
his Iſſue may take), inſtead of a Life-Eſtate. | 


Anſwer. This Conſtruction would be ineffectual to attain 


the End propoſed : Becauſe the Tenant in Tail would 


thereby have it in his Power to defeat the Order of Succeſ- 


ſion. And if the Policy of the Law will not allow the Sons 


of Thomas ( Reginald's ſecond Son, unborn when the Wall - 


| _ was made), to take that Eſtate which the Teſtator de- 

figned they ſhould take, it affords no Reaſon for giving to 
their Father an Eſtate which the Feſtator certainly did not 
deſign that He ſhould take; and ſo, by a Diſpoſition which 
the Teſtator never meant nor thought of, put it in his 
Power to difinhern his Iſſue, and fruftrate the Teſtator's de- 
clared with and Deſire. 


Tur Court (namely, Lord MansFitLiD and Mr. 
juſtice WiLMoT, the Other two Judges being abſent), 
held That Thomas the ſecond Son of Reginald took an El- 
tate TAIL. Rs; 


They 
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They could not inſert the Limitations which thePlaintiff's 
Council ſuppoſed to be left out: And as the Will now ſtood, 
there was no Queſtion in the Caſe. 


But if the omitted Limitations could have been ſupplied 
by Conſtruction, They, thought the unborn Sons of an un- 
born Son could not have taken; And that, to effectuate the 
general Intention of the Teſtator, the Word“ Sen” ſhould 
be conſtrued a Word of Limitation; and an Eſtate Tait 
given to the ſecond Son of Reginald. 


Tunis was the Subſtance of their general Opinion, 


Their particular Expreſſions were ſomewhat to the 
following Effect. > Tins, 


Lord Mansr1ELD—A Court of Juſtice may con- 
ſtrue a Will; and, from what is expreſſed, neceffarily imply 
an Intent not particularly ſpecified in Words. But we can- 
not, from arbitrary Conjecture, theugh founded upon the 
higheſt Degree of Probability, add to a Will, or ſupply the 
Omiſſions. 5 


Lord Hardæuicſe, though generally liberal in conſtruing 
the Intent of Teſtators, would not ſupply a Contingency omit- 
ted, in the moſt favourable Cafe that could exiſt. A Mother 
_ deviſed her Real and Perſonal Eſtate to her Daughter 
(who was an only Child); And if She die before She is 
of Age to diſpoſe thereof,” then deviſed it over. The 
Daughter lived to be married; and died, leaving a Daugh- 
ter, between 20 and 21. Lord Hardawicke decreed for the 
#* Rellafis v. Deviſee, over, as to the Real Eſtate.“ | 
Urthwaite | | | 
and others, But if Words are rejected, or ſupplied by Conſtruction, it 
1 u uary muſt always be in Support of the manifeſt Intent. 

Here, adding the Words would defeat the general Intent : 
Which certainly was that the Iſſue Male of the ſecond Son 
of Reginald ſhould take, before it went to the Others in 
* Remainder.” But if the Words were added, the Limita- 
tion by the Rules of Law, would be void. A Poss1B1 LITY 
cannot be deviſed upon a Poſſibiliiy. The InTENT cannot 

be effeQtuated, unleſs the ſecond Son of Reginald has an 
Eſtate Tail. ; | 


The Blunder of Expreſſion is here favourable to the Real 
Meaning; And therefore cannot be ſupplied by Conſtruction: 
The Conſtant Object of which, is, © to attain the Intent.” 
For tis Purpoſe, Words of Limitation ſhall operate as 

Words 


= Hilary Term 5 Geo. 3. B. R 


l 635 


Words of Purchaſe; Implications thall ſupply verbal Omiſ— 


fions; The Letter ſhail give way; Every Inaccuracy of 


Grammar, every Impropriety of Terms ſhall be corrected by 
| the general Meaning, if that be clear and manifeſt. But 
here, To ſupply the Word: omitted by Miſtake or Blunder, 
would introduce a Blunder in Law, and defeat the Teſtator's 
general View and Intention. As the Words ſtand, the ſe- 
cond Son of Reginald took an Eftate Tail. The Intent of the 
Teſtator cannot be anſwered, but by giving Him an Eſtate 
Tail. Therefore the literal Conſtruction is moſt agreeable 
to the Intent and muſt prevail. | 


The private Act of Parliament cannot affect 255 Queſtion, 


Mr. Juſtice WI LMO T -The Queſtion is, What this 
Teſtator intended? And Whether we can give it Effect, in 
Part ? | 


He intended it to remain in his Name and Blood. Two 
of his Brothers are dead without Iſſue. | 


At the Time of the Teſtator's Death, William the firſt 
Son of Reginald was born: Thomas, the ſecond, was nor. 
He certainly meant the ſame Eſtate to Thomas as to M illiam. 
But that Intention can not take Effect. according to the Rules 
of Law: You cannot limit a Non-Entity upon a Non-Entity ; 
a Poſſibility upon a Poſſibility. It was neceſſary that the ſe- 
cond Son ſhould be Tenant in Tail, in order to give the In- 
tention of the Teſtator an Effect. If the Deviſe to the Son of 
Reginald's ſecond Son ſhould be a Nullity, the general Heirs 
at Law of the Teſtator would take, though never fo many 
Heirs Male from Reginald ſhould be living. Let his Inten- 


tion therefore take Place as far as it can go: But it can go 


no further. 


The Clauſe of his Name and Blood is, in Effect, ſaying 
That the Blood of Thomas ſhall inherit, before it goes 10 
his Daughters.“ | 


Beſides, how can We nale Wills, and inſert Words arb;- 
trarily and by Conjecture? Words in a Will are to be con- 
ſtrued as Words of Limitation, or as Words of Purchaſe, as 


they will beſt effefuate the Intention of the Teftator ; Where 


as the correcting this Blunder (if it be One) muſt render the 
Will abortive ; and diſappoint the Intention of the Teſtator, 
to a very high Degree, 1 


As to the At of Parliament lt is nothing at all: It is 
only to impower Him to make Buildipg-Leaſes; and was 
intended for the Security of the Purchaſers. The Will is 
there recited, different from what it really is. | 

PART IV. Vor. III. 9 This 
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This is clearly an Eſtate-T AI L. And therefore 


Per Cur, unanimouſſy— 


JouDcmEnrT muſt be for the DerEnDANT. 
On the 26th of February 1767, This Judgment was A- 


FIRMED by the LoRDS; agreeably to the unanimous Opi- 
nion of the Judges, delivered by Lord Chief Baron Parker. 


Rex verſus Joſeph Hall. 


Ft HE Defendant was brought up by Habeas Corpus, 


from Guildford; having been convicted by two Sur- 
rey- Juſtices, as a Rogue and Vagabond, upon 17 G. 2. c. 5. 
§ 7. (to amend and make more effectual the Laws relating 
to Rogues, Vagabonds, &c.) for running away from his Pa- 
riſh, and leaving his Wife and Children to be maintained by 
the Pariſh. 


Mr. Hall, on Behalf of the Defendant, objected to the 


Commitment. | 


b iſt. That he was not convicdled. Which he ought to have 
een. | | 


2d. It is not alledged, ** that his Wife and Children were 


„ chargeable to the Pariſh.” 


d. He is not committed for any limited Time; but— 
«*© Till he ſhall be diſcharged according to the Laws and Cuſtoms 


e this Realm,” 


Mr. Mansfield, contra, endeavoured to ſupport the Com- 
mitment ; by iſt. denying that a Conviction was neceſfary ; 
2dly. by arguing, that the Words uſed were tantamount to 
an Allegation ** that they were chargeable to the Pariſh ;” 
3dly. by attempting to ſhew that theſe Words of the Com- 
mitment are equivalent to the Direction of the Stature, 
which is“ there to remain until the next General or Quar- 
«« ter-Seffions, or for any leſs Time as ſuch Juſtice 7 
<< tices /ball think proper. 


| Lord Mansr1ELD obſerved, that the 2d. and zd. 
Objections were ſufficient to invalidate the Commitment: 
And it was better not io give any haſty Opinion about the 
Neceſlity of a formal ConviQtion, | 


The Man was DISCHARGED. 


Shubrick 
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Shubrick ver/us Salmond. Sos, 2 
eb. 1765. 


| HIS was an Action of Covenant upon a Charter-Party (Mr. Juſtice 

of Afﬀreightment, by the Merchant who hired the Deniſon and 
Sbip, againſt the Maſter of the Ship, for a Breach of Con- Mr. Juftice 
tract in not going to the Port of Jinyaw in Sauth Carolina, Yates were 
as he had covenanted to do. . abſent.) 


The Declaration ſet forth, That the Defendant, being 

| ſhortly after bound out on a Voyage to the Iſland of Ma- 

deira, by Charter- Party under Hand and Seal dated 22d. 

October 1762, convenanted that He would, directly as Wind 

and Weather would permit, after the Diſcharge of that 

ontward bound Cargo at the Iſland of Madeira, ſail and 

roceed to Winyarw in South Carolina, or as near thereto as 

He could ſafely get; and there ſtay 40 running Days from 

the Time of ſuch Arrival, if not ſooner diſpatched; and 

x load his Ship with ſuch Rice and other Goods as the Plain- 
| tiff's Agents, c. ſhould tender to be laden: In Conſidera- 

tion whereof, the Plaintiff agreed to pay Him Freight at the 

Rate of 4). 10s. per Ton for every Ton delivered at the 


Port of London, and allo 4 Parts of Port Charges and Pi- 
lotage c. : | | 
W In this Charter-Party is the following PRovis O-! That 


* if the ſaid Ship ſhould not be arrived at Winyaw afore- 
* ſaid by the firſt Day of March next enſuing the Date of 
a * the ſaid Charter-Party, that then and in ſuch Caſe it 
* ſhould be in the Option of the faid Richard Shubrick 
© his Factors or Aſſigns, on the ſaid Ship's Arrival at Min- 
©* yaa, either to load the ſaid Ship on the Terms aforeſaid, 
or not; or at the then current Freight given to ſhips load- 


n ing at Winyarw for the Vovage aforeſaid; or to retuſe the 
*« ſaid Ship entirely: So always that ſuch the Intention of 
. * the ſaid Richard Shubrick his Factors or Aſſigns was de— 
, « clared to the Matter of the ſaid Ship within 48 Hours at- 
I © ter his Application to the Factors or Aſſigns of the faid 
5 * Richard Shubrick at Winyaw.” And for the Performance 
. of the Covenants, They bind themſelves, Each to the other, 
>, in the Penalty of 1200!/. | 
2 The Declaration aſſigned two Breaches—iſt. That the 
ſaid Ship did not ſail and proceed to Winyaw or as near 
thereto as She could ſafely get, in orden to load Sc. but on 
3 the contrary, the Defendant did wilfully abſent Himſelf 
t: therefrom, 2d. That the Defendant dic ot, on the ſaid iſt 
je of March or at any Time ſince, arrive ai Himaw; but wwit- 


fully abſented Himſelf therefrom. 


Plea (in Bar of the Attion)—That He did proceed with 
all convenient Speed, and fail to the Iſland of Madeira ; 
| | D d 2 bur 
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but by Reaſon of contrary Winds and bad Weather, and from 
no other Cauſe, was prevented arriving there till the 16th of 


February 1163 ; ſo that it was impoſſible for Him to difcharge 


his outward bound Cargo to Madeira. 


To the 2d Breach He made the ſame Plea : and that it 
was impoſſible, after the Diſcharge of his Cargo, to arrive 
at Winyaw by the 1ſt Day of March. 


To this, the Plaintiff demurred generally : And the De- 
fendant joined in Demurrer. 


Mr. Afbur/t, for the Plaintiff, objeQed, that theſe were 
bad Pleas : For the Defendant was not diſcharged from his 
Engagement; but bound to perform it. Tis a Contract by 
Deed : And there was a ſufficient Conſideration at the Time 
of the Agreement; though, upon a Deed, it is not ſo neceſ- 
ſary that there ſhould be a ſufficient Conſideration. 


He compared to the Caſe of The Earl of Chefterfield v. 
The Duke of Bolton, in the Exchequer, reported in Comyns 
627; where there was a Covenant to repair: And though 
the Houſe was burnt down, the Tenant was obliged to re- 
build it. And whenever a Man covenants to do a Thing, he 
is bound to perform it. So is Feakill v. Linne, Hethey 54. 
And Paradine v. Jane, Aleyn 26, 27. And Monk v. Cooper. 
2 Str. 763. which was upon a Covenant to pay Rent; and 
there was alſo a Covenant to repair, except in Caſe of Fire: 
Fhe Houſe was burnt ; and though the Landlord did not 
rebuild it, nor did the Tenant enjoy, during the Time for 
which the Rent was demanded ; yet the Tenant was obliged 
to pay the Rent, according to his Covenant. 


As the Defendant did not arrive at Hinyazy before the 
firſt of March, the Plaintiff was to have his Option whe- 
ther to load Him or not.“ | 


Mr. Dunning, contra, for the Defendant. Here was a 
poſitive Engagement to fail to Winyaw in South Carolina. 
On the other Hand, there was a poſitive Engagement to pay 
the Freight; with this Proviſo, that “if the Ship did not 


arrive before the firſt of March, the Plaintiff was to have 


his Election, whether to load the Ship or nor.” 


The Ship did not arrive: And it is admitted, that it was 
not the Defendant's Fault. And therefore, as it did not ar- 
rive, the Plaintiff was not obliged either to load the Ship, or 


bd 
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pay any Freight. Therefore the Conſideration fails. The 
Proviſo is an expreſs Diſcharge from the reciprocal Engage- 
ment: And the Contract is void. | | 


The Caſes that have been cited were lately conſidered in 


Chancery, and determined not to be Law; The Caſe about 


Prince Rupert, particularly, Pardine v. Jane, in Aleyn. 


The Caſe between Mr. Garrick and Mr, Barry in C. B. 
was on Articles for Barry's Performance on the Stage. Gar- 
rick and Lacey had covenanted ts pay Him 2/. 12s. 64. 
each Night that He ſhould act, and to give him a Benefit 


c. in Caſe Mrs. Cibber ſhould Ec. &c. The Court held * I believe, 


the Contract to be void; becauſe there was no reciprocal 
Obligation. r 


Some Con ſideration is neceſſary, to ſupport the Plaintiff's 
Action. And here the Conſideration of paying the Freight 
| fails. Therefore there is a great Inequality in this Contract 
between the Parties: *Tis a Covenant on one Side only. 
Therefore the Plaintiff's Action is not to be ſupported. 


Mr. 4fhur//—in Reply. The Proviſo was introduced in 
Fawour of the Plaintiff ; not to prejudice Him, or to excuſe 
the Defendant. 


The Caſes T cited do not turn upon the having a Remedy 
over. b | 


In Garrick's Caſe againſt Barry, there was a want of 
Mutuality from the fir/ entering into the Contract. Here, 
was a good Conſideration for the Defendant's entering into 
a poſitive Contract. He did do ſo: And He was obliged to 
perform it. | 


Lord MawsrteLp—Upon the true Conſtruction of 


this Agreement, there is no Foundation of Fad, for arguing 
this Point of Law. | 


The Diſtindion between implied Covenants by Operation 
of Law, and expreſs Covenants, is That expreſs Covenants 
are taken more ſtrictly. A Man may, without Conſideration, 
enter into an expreſs Covenant under Hand and Seal, 


Here, Each has bound Himſelf by expreſs Covenant un- 
der Hand and Seal: And the Defendant has broken the Co- 


venant on his Part, 


The Plaintiff wanted a Ship at Winyaw in Carolina, to 
load with Rice: And therefore He covenanted with the De- 
fendant “ to freight his Ship there.“ And the Defendant 

covenants 


this Cafe 
was never 
determined, 
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Covenants abſolutely ** to gothither.“ And in Order to quicken 
the Ship's Arrival there, there is a Proviſo “ that if He 
«© gets there by the firſt of March, He is to be certain of a 
„ Freight: Bui if He does not arrive there before the iſt 
* of March, then the Plaintiff was to declare in 48 Hours, 
© Whether he would freight the Ship or not.“ The De- 
| fendant therefore thereby became the Inſurer of the Riſque 
of his getiing there before the firſt of March; 1n which 
Event, He was ſure of a Freight: But he ſtill had a general 
Chance of getting a Freight, even though he ſhould not ar- 
rive there till after that ine. | 


The Words are poſitive and expreſs ©* That he ſhould 
„ go thither.” The Parties plajaly meant that the Ship 
was to go thither. And the Conliteration fails by his not 


_ going. eee | 
There was another Caſe ariſing upon a Fire, beſides what 
has been mentioned: And all the Opinions from the Bar 


were, that, though it was a hard Caſe, yet the Tenant 
*© who had covenanted to pay the Rent, was bound to pay it.” 


Mr. Juſtice WiLmomT was of the ſame Opinion. 


if the Defendant had not expreſsly covenanted to go to 

this Port; and had been unavoidably prevented, without 

any Default in Himſelf; it might have been a different 

® Bee the Cale. “ Ia the Caſe of the Exception of Fire, the Tenant 

DiftinRion, undertook to pay the Rent in all Events; and was therefore 
inAleyn 27. gþjiged to pay it. ene T Teri 18.3. TANTO. 


Here the Freighter bad Rice at Finyaw, He agrees 
with the Defendant “ to go thither ?”” He expreſsly.covenants 
to go, al all Events. In order to quicken Him, it is ſtipulated 
by a Proviſo, That if He do not arrive before the firſt 
of March, the Freigbter is to have his Option, to load 
his Ship or not.” The Conſideration to Him is bis being 
ſure of a Freight, in Caſe He got there by the firſt of March. 
But this Proviſo can not excuſe Him for not going thither at 
all, becauſe He could not get there /o ſoon as that Day; 
when He had exprejsly covenanted to go to that Port. 


Lord Mansritiov—The Demurrer muſt be over- 
ruled. | 


TJupgminT for the PTAIx TI r. 


Rex 
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Rex verſus The Inhabitants of Spotland. 


This Cafe is already printed and publiſhed, in the Quarto 
Edition of my SETTLEMENT CASES, No. 170. P. 527. 
See it abridged, in the Table. 


1 : . Thurſday, 
Rex verſus Holmes, Mayor of Z/igan. 8 


N Thurſday 22d November laſt, Mr. Serjeant Aſpinall 
O and Mr. Dunning moved to take off of the File the 
Return to a Mandamus directed to the Defendant Holmes, 
commanding Him to reſtore Edward Leatherbarrow * to the ® He was 
Office of an Inn-Burgeſs of Migan; on Affidavit ** that now dead, 
Holmes was DEAD at the Time of the Return being Filed Bat the 
(which was upon the laſt Day of laſt Trinity Term, on the pb. 0 
Motion of Mr. Clayton.) The Import of it was, “ thai but was 
Holmes was dead before the Motion was made for filing the alive ar the 
+ Ren | | Filing of it, 


Lord MaxsFTIZID and Mr. Juſtice Wi. moT—lt 
turns upon this“ Whether the Court would have admitted 
*© the Return to have been filed, if the Fact had been di/- 
« cloſed to them.” 


Note—The Mandamus ifſued in 1759: and Helmes died 
about 3 Years ago. | 


The Difficulty was, Againſt whom to grant the Rule; 
Both Holmes and Leatherberrow being dead. | 


The Motion ended in th is To ſtand over till the firſt Day 
of the preſent Term; Mr. Clayton undertaking to ſhew 
Cauſe then, and file his Affidavit in Anſwer to the preſent 
Affidavit, a Week before the Term. | 


Accordin g1— 


Mr. Clayton, Mr. Morton, and Mr. Wallace, on Thurſday 
24th January laſt, ſhewed this Cauſe why the Writ of Man- 
damus and the Return thereof ſhould not be taken off the 
File; viz. That the Return was duly MADE in 1759, and 
then actually /igned by the Mayor, at a Common Hall; and 
in Tuly 1760, delivered over to Mr. Holt Lee, the Agent for 

| the 


+ 
| 
: 

: 
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„ ordered the 


the Proſecutors of the Wr:: : And the Perſons commanded 
by the Writ to be reſtored always afterwards aded as Ian- 
Burgeſſes, in Conſequence of ſuch Reſtoration, Holmes died 
in 1762. And Bromley, the preſent Agent for this Motion, 
knezw all this; but has ſuppreſſed it. We did not indeed 
then think it neceſſary to „ile it: But we had a Right to file 
it, even after Holmes's Death; and it was ne Irregularity to 


do ſo. 
Mr. Serjeant Aſpinall and Mr, Dunning, contra, for the 


Rule. 


The Return ought not to have been filed A TER the Mayor's 
Death. It can not now be traverſed. The Mayor gave no 
Authority to file it. And He ſigned it contrary to the Opi- 


nion of the Corporate Aſſembly. 


The only 8 is, Whether the Court would have 
eturn to be filed, F they had been apprized 
of the real State of the Facts.” Ir They would not, in 
that Caſe, have ordered it to be filed, They will now order 
it to be taken off the File. | 


A Biſhop's Certificate of an Excommunication is null and 
void and of no Effect, if not received in the Biſhop's Life 
Time. And his Succefſor muſt certify, 8 Co. 69. a. Trollop's 
Caſe, | 


| Lord Mans FIELD aſking ©* Whether there was any 
& [imitation to the Time of filing Returns; And whether 
a Return can be filed after the Death of the Party who 
made RR.” 


Mr. Serjeant Aſpinall, to prove, ** that the Return muſt 


come into Court by the Hands of the Mayor,” cited 12 


Mod. 305. The King v. Burrough of Abingdon. The Words 
there uſed are—* And the Return muſt come by Mayor's 
++ Hands into Court.” EL | 


Mr. Juſtice WiL.MoTt—The Return was figned in 
1759, and kept in the Mayor's Cuſtody : in Fuly 1760, He 
delivered it to One Holt Lee, who kept it in his Hands till 
after the Mayor's Death, without filing it. It was filed indeed 
afterwards, at a Time when the Mayor could neither civilly 
nor criminally be anf/werable : Neither was it filed at the 
Application of any of the Perſons reſtored ; nor even any 
claiming under them. | 5 


Therefore 1 have great Doubt. Lam afraid of the Fre- 


Lord 


cedent. 
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* Mansr1ziD—ttis a Return of an Act really 
done: And the Perſons commanded to be reſtored ought not 
to loſe their Right, merely becauſe the Mayor did not file 
the Return, Therefore it would have been a mere Matter 


of Form, if the Mayor had been alive. The Queſtion is, 


„Whether his Death makes any Difference. 2 


Convictions are never drawn up, till ſome Occaſion calls 
upon the Proſecutor to draw them up. There were many at 
St. Margaret's Hill, which are not drawn up yet. 


I ſuppoſe, the Perſons who have now filed this Return 


have ſome Intereſt in it. 


Mr. Athorpe (Secondary of the Crown- Office) informed 
the Court, That the Proſecutor might, at any Time, have 
called for 'the Return. And 


Mr. Barlow ſaid there were two Returns drawn at the 
Time ; One, as the Mayor's; The Other, as by the Cor- 


poration ; But Neither was then filed. 


Curia adviſare wult. 
The Opinion of the Court was now moved for. 


Mr, Juſtice WILNMO TI think, This Return ought 


not to ſtand upon the Record. 


The Mandamus was moved for, as of Courſe ; and was 


directed . to the Mayor” alone. I think it ought to have 


been directed to Thoſe who had Power to return it, If ſo, 
the Writ and Return ſcem to be a Nullity. But I do not go 
upon hat. 


The Writs were delivered to the Mayor in 17 759 He call- 


ed a Common Hall; the Common Hall dee the Perſons 


named in the Writs ; The Mayor then ſigned a Return, 
«© That He had reſtored them ;” in Tutly 1760, He deliver- 
ed this Return to Holt Lee, their Agent; The Mayor died in 
1762 ; in Trinity Term 1764, the Writs were filed, 


The Queſtion is,. Whether they ought to haye FOO 
filed after the Mayor's Death, under theſe particular Cir- 
cumſtances.“ 


If the Return ought not to have been received, it ought 
to be talen off the File, 
| In 
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+ V. ante, 
p. 1486. 
Rex v. La- 


tham et al, 
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In general, Every Return is ambulatory, and in the 
Breaſt of the Perſon to whom the Writ is directed, till it is 
filed. Signing is not neceſſary, nor material. 


The only Way of getting off of a Return, is by an Action 
or an Information againſt the Perſon who returns it. There 
was a Caſe in M. 7 G. 2. Rex v. Wiles in Calne; which 
went upon this Principle, ** that it can only be controverted 
* by Action or Information, F it be once received.” But 
this Man was dead, before it was received. 


Though this Mandamus is directed to the Mayor only; yet 
He Himſelf underſtood the Return to be made with the 
Conſent of the Corporation or Common Hall.“ LG 


This Return, if it ſhould ſtand, may be urged as a con- 
clufive Evidence, not only © that it was made by Him;” 
but alſo ** that it was made with the Conſent of the Corpo- 
ration.“ So that, if it is permitted to ſtand, it will pre- 
clude the entering into the Queſtion Whether it was with 
or 2without the Conſent of the Corporation :* For, this 
can never be diſproved by any Evidence: The Queſtion 
can not be inquired into, either directly or collaterally. It 
can not be examined in any Action or Information againſt 
Him, being dead before it was received. 


As long, therefore, as this Return ſtands, the Queſtion, 
© Whether the Reſtoration was or was not with the f Con- 
«© ſent of the Corporation,” is bound down, and can never 
be entered into: For no Evidence can 70 be received to 
controvert this Fact of the Corporation's Conſent. 


And as it may be applied to this Purpoſe, I therefore think 
the Return ought to be taken off the File. LR 
\ | oy 
If ſuch Intention be waved, and that Queſtion lies open, 
it may anſwer my Difficulty. 


If that Queſtion is left open, I am entirely ſatisfied. 


Mr. Attorney General offered to come into any Rule for 
leaving that Queſtion open. 


Mr. Serjeant Aſpinall But nevertheleſs, other People 
hereafter may make that Uſe of it. 


Lord 
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Lord MAN STIELD-Undoubtedly, that Queſtion 
ought to be Et open. | 


Mr. Dunning continued to inſiſt on the Return being alen 
/ the File; And offered to admit the Fact That the Mayor 
++ Himſelf did make ſuch a Return.” 


Lord MamsSrF1ELD and Mr. Juſtice WiLmoT=—lf a 
returning Officer was to die immediately after ſigning a Re- 
turn and betore the filing it, the Court might direct an Iſſue 

to try the Validity of it. 


Mr. Juſtice Wi. wor—The Reaſon of the * Caſe 
which has been cited about the Biſhop's Certificate, is, “ that 
'© the ſucceeding Biſhop may have abſelved the Man: And 
. ** therefore the Certificate muft be ſigned by the Succeſſor,” 


I conſider this Return, now as ftanding upon the Admiſ- 
Gon of the Proſecutors of the Writ, ** That no other Uſe 
„ ſhall be made of it than barely that the Mayor did reſtore 
Him in Fact;“ withou Prejudice to the Queſtion con- 
cerning the Legality of this Reſtoration; or entering into the 
Queſtion about the Corporation's concurring with Him, or 


nor. 


Lord MansFitLp—Let this be taken down, as by 
the Conlent of Countel on both Sides, in All the Cauſes. 


Rex verſus Felix Mac Donald. 


N Monday laſt (the 4th of February) Mr. Morton moved 

to quaſh an Indictment againſt the Defendant for con- 
verting his Houſe into an Hoſpital for taking in and deliver- 
ing lewd, idle, and diſorderly unmarried Women; who, 
after their Delivery, went away and deſerted their Children, 
whereby the Children became chargeable to the Pariſh. 


Lord MansFitLD took Notice, when it was fuſt 
moved, of the narrow impolitic Principles upon which the 
Proſecutors had proceeded ; and expreſſed his Surprize, how 
ſuch a Bill could ever be found, | | 


Mr. Attorney General now ſhewed Cauſe. He ſaid, All 
that the Proſecutors defire, is ** That the Pariſh may be in- 
** demnified:” For, at preſent, the Pariſh are burthened 
with All theſe Baſtard-Children. 


Lord 


* Trollop's 
Caſe, 8 Co. 
Eg. a. 
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Feb, 1765, 
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5 Lord Mans PIELD— But by what Law is it criminal 
to deliver a Woman, when She is with Child ? 
Cur. To be fure, This is mt indictable. - 


Rule mace ABSOLUTE to n 
the Indictment. 


The End of Hilary Term 1768, 5 G. 3. 
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TRR CourT was now full: Six RichHaRxD As- 
Tow, late Lord Chief Juſtice of the Court of 
Common Pleas in Ireland, was called a Serjeant 
on the 1ſt Day of this Term; and took his 
Place on the Bench in this Court, the next Day; 
SiR THoMas DENISON having reſigned, on 
the 14th of February laſt. 


Rex verſus Vice Chancellor Sc. of Cambridge. 


PON the Death of the late Earl of HARDwIcR E, 
a warm Conteſt aroſe in the Univerſity of Cambridge, 
between the Earls of Sandwich and Hardwwicke, for the Of- 


fice of Hicu STEwaRD. 


That Officer is elected by a Grace: Which muſt paſs the 
Caput unanimouſly, and be aſſented to by the Houſes of 


Nen-Regents and Regents. 
A Grace paſſed the Caput, for the Earl of Hardevicke ; 


Thurſd. 25 
April 2765. 


and was aſſented to in the Houſe of Non- Regents, by a Ma- 


Jority of Two: On the 3oth of March 1764, it came on in 
the Houſe of Regents. The two Proctors mark the Votes, 
in two Lines; under Place!” and Non Placet.” When 


caſt up, they were equal, 


The Caſe was new: And 3 were at a 4 what 
to do. 


The 
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The Senior Proctor (in the Intereſt of Lord Hardavicke) 
inſiſted on a ſecond Scrutiny; ſupported by the Order of the 
Vice-Chancellor. The Junior Proctor (in tke oppoſite Intereſt) 
refuſed going to a ſecond Scrutiny ; becauſe they Both agreed, 
„that the Votes were equal.” He inſiſted on reporting, in 
Form, that the Votes were equal ;” which the Other re- 


fuſed; And the Report muſt be made by Both concurring. 


Upon this, the Vice-Chancellor diffolved the Congrega- 
tion, without any Report having been made. 


Afterwards, it was diſcovered, that Mr. Thomas Pitt, who 
had voted in the Regents Houſe againſt the Grace, was a 
Maſter of above hed ente ſtanding, and therefore ought to 
have voted amongſt the Non-Regents. 


If his Vote was bad, the Placets had a Majority of One. 


Mr. Pitt was admitted to the Degree of Maſter of Arts, 
on 17th Fuly 1758, by Virtue of a Mandate from the King. 
On the 18th of Ju 1758 (the next Day) Leave of Abſence 
1 granted to Him, as to a Perſon adtually created Maſter 
of Arts, 


The Proctors had at fir, made a Miſtake ; Each baving 
omitted to mark the Vote of the Other : So that in the Paper 
of the Senior Proctor, the Placets had a Majority of One; 


and in the Junior Proctor's Paper, the Non Placets had a Ma- 


jority of One. But they ſoon diſcovered the Cauſe of the 
Difference; and concurred in ſetting it right: Which made 
the Votes agree in each Paper. 


A Manpamus was applied for, on Lird Hardevicke's Be- 
half; And a Rule to ſhew Cauſe was granted: Which Rule 
was drawn up in the Manner which will immediately appear: 
VIS. | 


Ca us E was now ſhewn, why a Mandamus ſhould not iſſue 
to the Vice-Chancellor and Others, of the Univerſity of 
Cambridge, to complete the Election of the Earl of Hardwicke 
into the Office of High Steward of that Univerſity, 


The Rule was made, firſt, upon the Vic E CHANCE LLOR,. 
To ſhew Cauſe why a Wrir of Marndamus ſhould not iſſue, 
directed to Him, requiring Him /o convent and hold a Con- 
 gregation or Convention of the Univerſity; to the End and 
for the Purpoſe, that the Proctors of the fa'd Univerſity 
may declare whether the Majority of the Votes in the 

| Regent- 
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Regent-Houſe of the ſaid Univerſity, upon a Grace propoſed 
in the ſaid Houſe on the zoth Day of March laſt, for the 
Election or Appointment of Philip Earl of Hardwicke to be 
High Steward of the ſaid Univerſity, was againſt or in Fa- 
vour of the paſſing of the ſaid Grace. 


The ſecond Part of the Rule was upon Daniel Longmire, 
Clerk, and Ralph For ſter, Clerk, PRocTeRrs of the ſaid Uni- 
verſity, To ſhew Cauſe why the like Writ ſhould not iſſue, 
directed to Them, requiring Them to declare whether the 
Majority of the Votes in the Regent-Houſe of the ſaid Uni- 
verſity, upon a Grace propoſed in the ſaid Houſe on the ſaid 
zoth Day of March laſt, for the Election or Appointment of 
Philip Earl of Hardwicke to be High Steward of the faid 
Univerſity, was againſt or in Favour of the paſling of the 


ſaid Grace, 


The third Part of the Rule was upon the ſaid Vice- Chan- 


cellor, Daniel Longmire, Ralph Forſter, William Roberts, and 
Henry Talbot, KEEPERS OT THE COMMON SEAL of the 
ſaid Univerſity, To ſhew Cauſe why the like Writ ſhould not 
iſſue, directed to Them, commanding and requiring Them 20 
PUT AND AFFIX the Common Seal of the ſaid Univerſity to 
an Inſtrument or Letters Patent appointing the ſaid Philip 
Earl of Hardwicke High Steward of the ſaid Univerſity, pur- 
ſuant to the Tenor of a Grace paſſed in Senate on the faid 
zoth Day of March laſt, 


Tar Covunser who now ſhewed Cauſe on the Part 
of the Non Placets, were Mr. Attorney General (Sir Fletcher 
Norton,) Mr. Morton, and Mr. Blackſtone, 


In the firſt Place, they argued, that this Mandamus could 
not iſſue, upon the Foot of a Mandamus to hold a Court- 
Leet: For, this was not the Univerſity's Cale. 


By a Charter of Hen, 1. The Town bad the Court-Leet, 


bs Another of Hen. 3. the Town had it: Nor the Uni- 
verſity. | | | 


In 4 Ric. 2. The Town's People committed Outrages 
2gainſt the Univerſity : And, the Year after, vis. 


In 5 Ric. 2. (17 Feb.) The Univerſity had their fri Grant. 


In 8 Ric. The Univerſity had Another Grant: Which 
gives them their fr? Power. to ſummon a Jury to make 
Preſentments.“ | 


In H. 6. They had Another Grant; (giving them Power 


d remove lewd Women Sc.) 
| In 
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In 17 H. 8. An Award was made by a Judge of the King's 
Bench and two Serjeants at Law—** That Nuſances fhould 
© be correQed in the Town-Leets,” 


In 3 Eliz. A Charter (like that of H. 6.) makes the firſt 
Mention of the Office of STEwarD. 


Therefore they have no PRESCRIPTIVE Court-Leet ; nor 
have they a GxanT of any. Therefore the High Steward 
is not Steward of a Court-Leet ; but önly an Officer AT wiLL 
of the Chancellor. | 


To prove ** that the Court will not iſſue a Mandamus 
** nugatorily”—they cited Szyle 457. The Protefor and 
Craford ; and 1 Shower 217, 251. 


Secondly— There is zo Reaſon, they ſaid, in the preſent 
Caſe, to grant a MAN DAMVUs; becaule the Univerſity of 
Cambridge is not like an ordinary Corporation; but is vi/itable 
by the Crown, and ſubject to Statutes to be given by the 
Crown, being of Royal Foundation. 


In 3 Ed. 6. The Biſhop of Ely and Others were appointed 
Viſitors: And King Edward the Sixth gave Statutes, which 
the Univerſity accepted. So did Queen Elizabeth. In the 
12th Year of her Reign, She gave Them a new Body of Sta- 
tutes, under which They are now governed ; and in which, 
there is no Proviſion for the Office of Steward: But they di- 
rect that all Officers not particularized ſhall be choſen as 


the Vice Chancellor is to be choſen,” 


The Univerſity, having accepted.theſe Statutes, are there- 
fore bound by them. And yet the Election now in Queſtion 
was not as the Election of a Vice-Chancellor. Therefore it 
is null and void, 


Thirdly—On another Ground, this Mandamus ſhould be 
refuſed. Lord Hardawicke's Grace did not paſs. Therefore 
this Mandamus for inforcing it ought not to go: Mr. Fir! 
voted in the Houſe where He ought to vote. He could not 
vote in any other Place: His Quinquennium was not ex- 
pired. 


Regents were, in their Origin, Preceptore. 


Regency was originally for One Year: It was then enlarged 
to 2, 3, 4, 5 Years, Now from the Nature of Regency and 
8 the 


— 
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the Onus annexed to it, Mr. Pitt continued a Regent. A 
Royal Mandamus can only confer a Privilege: It can not ex- 
empt from the Onus of Diſputations; and throw it upon 
Others. 


The Ordo Senioritatis is now, as it always was. And from 
the Ordo Senioritatis and the Combination-Paper, Mr. Pitt's 
DPuinquennium could not be expired, nor the Onus of the 
Curſus Diſputationum taken off from Him. He could nor 
be in the Combination Paper of his College till 2d July 
1759. If fo, He voted in his right Houſe, | 


Fourthly—Lord Hardwickg, was not elected; becauſe Five 
Others * voted for Him in the Regent-Houſe, who had no * Dr. Roger 
Right to vote there; namely, 3 Perſons upon reſumed Graces, 2 —_ 
(which are ſeldom uſed but for the ſake of a Jobb, ) di/pen- 5.5 "Relph 
ng with their ſtanding, and continuing their Regency; Forſter, 
which e Poæuer is contrary to the Statutes. The M. A. Za- 
two ' Squire Beadles alſo voted, as being in that Office : Now Hariab 
they were paſt the Time of voting in the Regent- Houſe, as mo! 3 
Maſters of Arts; for their Quinguennium was expired. Carr, M. A. 
Therefore "They ought to have voted in the Non-Regent 


Houſe. Theſe Facts will be proved. 


Laſtly, From the Nature of the preſent Rule, there can 
be no Effet of it. For no Other Congregation can do the 
Act. The then Proctors are now out of Office, and can not 
tell (by looking at Scratches without Names) how Mr. 
Pitt voted ; nor have They any Thing whereby to refreſh 
their Memories. 


Either the former Proceedings were a Nullity, by the ſud- 

den Diſſolution of the Congregation by the Vice-Chancellor, 
without proroguing or edjourning it; Or elſe, the Earl of 
Hardwicke was rejected. If Either be true, no Mandamas 
ought to iſſue ; Nor even if the Votes were equal. 


The only Return that can be made muſt be“ That the 
Votes were egual And in that Caſe, the Election was 


null and void. 


Täg CovunstL on the other Side, for the Mandamus, © 
were Mr. Yorke, Mr. Solicitor General (De Grey) and Mr. 
Aſpurft : But the two Lalt declined adding any thing to what 
Mr. Yorke had ſaid ; as He had been ſo copious in his Argu- 
ment: Which, indeed, was very full and elaborate, and roo 
long to be minutely here particularized. What follows may 
perhaps convey a general View of it. 


Mr. Yorke firſt diſcuſſed theſe two previous Points; 1. 
Whether the Univer/ity have a Coukr-LEET, whereof the 
Pax r IV. Vor. III. E e High 
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Hig Steward is a neceſſary Officer : 2dly. What was the 
Nature of his Office, as Steward of the Leet. | 


1ſt. He argued, that They have ſuch a Franchiſe. They 
may have it by Preſcription ; and yet may a//o have a Char- 
ter confirming it. The 13 Eliz. c. 29. confirms Courts-Leets 
and View of Frank-Pledge to Them. | 


Upon the 2d. previous Point, He argued that the Office 
Was incident to the Court. Conſequently, a Mandamus to 
admit Him to it, is a proper Method. 


Tur GENERAL QU ESTION He ſaid, is, Whether the 
„ Perion elected has a Corporate Right.” 


The preſent Queſlion is not upon the Right of the Electors 
but of the Eleded. The Court will ſupport ſuch Right by a 
Mandamus, if it appears. | | 


As to the Merits —The Queſtion will turn upon the 
Right, and upon the Remedy. 


FIksT— As to the Kight—He propoſed to conſider 
1ſt. The Mode of Election. 
2dly, Mr. Pitt's Vote. 


zdly. The Other Five Votes (objected to by the ls 
Side.) | LPs | 


_ iſt, As to the Mode of Elefion—He entered into it at 
large. Firfl, as to the Conſtruction of the Statute of 40 Eliz. 
% De Nominatione c. It does not take in ſuperior Offi- 
cers to thoſe enumerated. And the Vage is of above 240 
Years. | 


Beſides, this new Charter does not affect the old preſerip- 
tive Rights. Fe 


The two Univerſities are now conſidered as Lay-Corpora- 
tions with temporal Rights; Not as Eleemoſynary Founda- 
tions, as particular Colleges are. This puts an End to the 
Right of the Crown to viſit them. | 


* 


The Uſage ſhews only a partial Acceptance of the Statutes 
of Queen Elizabeth. | 5 


_ 2dly. 
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2dly, As to the unqualified Votes—He agreed that the 
Regents were originally Teachers of the younger Part of the 
Univerſity ; And that They were diſcharged of this Onus, 
after they had performed it a ſufficient Time. 


Maſters of Arts became ſo. by three different Methods. 
[And He went through the 3 Sorts.] In ordinary Caſes, the 


Admiſhon is at various Times. Mr. Pitt was created on the 


17th of July 1758, and on the 18th had Leave of Abſence. 
He was bound to perform Exerciſes; and in October follow- 
ing, did ſo. And He was capable of bearing Offices, and 
even of being Proctor: For He was created, as well as ad- 
mitted, And the Ordo Senioritatis is no Authority againſt Mr. 
Pitt's ſpecial Admittance by Royal Mandate on 17th of Fu; 
nor the Combination-Paper : For, Mr. Pitt zvas created upon 
his Admiſſion, by the Words © Magiſter incipe”; and was a 
Graduate on 18th of July 1758, He therefore was diſquali- 
hed to vote in the ae, after his 5 Years were 
expired. 


Then He anſwered the Objections to the Proctor's Oath 
of Secrecy upon collecting the Votes in the ſeparate Houſes. 


As to the 2 Beadles and the 3 reſumed Graces—The Bea- 
dles, vote in the Regent-Houſe, as being attendant upon the, 
Vice-Chancellor in that Houſe. And the reſumed Regencies 
are Common, for various Reaſons: And the Uſage of doing 
it is eſtabliſhed ; and is conſiſtent with the ** Statute of 


Queen Elizabeth. 
Second Point—The Remedy— 


The Queſtion is Whether the Officer has been elected 
« by a Majority of lawful Votes,” 


Here a Stranger interfered and . ſo as to , prevent a 
Declaration by the preſiding Officer. f | 


If paria fint Suffragia, there is Evidence“ That a ſecond 
“ Scrutiny, that is, a ſecond Collection (not a Counting only) 
of Votes ought to be entered upon.“ There has been no 
Fault either in the Electors, or in the preſiding Officer. 


Even F a Negative had been declared, the Court would 

have granted a Mandamus, if the Rightful Title had appeat- 
ed to be in the Perſon negatived. Much more, if Nothing 
1s wanting but a formal poſitive Declaration. 


EC | Upon 


. — ee —— 
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Upon Informations in Nature of Que Warranto, the De- 
fendant muſt either make a Title, or diſclaim. But there is 
no Need of a Corporate Declaration of his Election. He 
then cited ſeveral Caſes from the MSS. of the late Lord 

p. & Tr. Hardwicke ; one of them was in * Honiton ; Another, in the 
13 G. 1. + Devizes; anda Third, in 4 Penryn. From which Caſes, 
+ Tr. 4 * He interred, that if the Party elected has a /ub/tantial Right, 
M. 5 G-1: the Coart will grant a Mandamus ; though there was no for- 


A Mandamus to admit may go to the Officer, or to the 
Corporation. The Return muſt be the ſame: It muſt be 
either“ Elefus”*; or, Non electus; that is, it muſt anſwer 
to the Suggeſtion of the Writ. 1 Szderf. 209, 210. Here- 
ford's Cale, | | 

The Return could not be © that the Election was not ge- 
% clared.” The Caſe of Stoughton v. Reynolds, 2 Strange 
1045, ſhews that there was'no Need of a Declaration. 


Laſtly, He argued 4b incenpenienti. 


As to the accidental Change of the Prodtors— The Decla- 
ration, He ſaid, would be only miniferial. 


Acjourned till To-morrow. 


Friday, 6 Sir Fletcher Norton (Attorney General) replied, on the 
April 1765. Part of the Non Placets. ; 


I could not be preſent till he was far advanced in his Re- 
ply. What I heard, was to the ſollowing Effect. 


He denied that there could be a partial Acceptance of a 
Charter. It muſt either be accepted in toto, or not at all: 
The Corporation to which it is given can not garble it as 
they pleaſe, taking Part, and leaving Part. 


As to Mr. P:itfs Vote—He inſiſted that he could not 
. commence Regent till 1759; and could not be a Non-Regent 
tili 5 Years after. ; 


As to the three re/umed Graces— They are intitled to no 
Favour, and are contrary to the Statutes of Queen E/izaterh. 
And there can be no By-Law or Proviſions contrary to an 
accepted Charter. 


As 
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As to the two 'Squire-Beadles— They have no Right to 
vote in either Houſe, virtute Offiiij « They muſt vote ac- 
cording to their Degrees, And by their Degrees, They were 
undoubtedly Non Regents, | 


The Regiſter a (ſuperior Office to the *Squire-Beadles) has 
a Chair in the Regeat-Houſe; and yet goes to the Non Re- 
gent Houſe, to vote. And the Lage pretended is of no more 
than 20 Years, | 


If any One of theſe 5 have voted in an improper Houſe, 
it makes an End of the Queſtion. 


As to Mr. Yorke's Caſes about Informations in the Nature 
of -2uo Warranto, and the Manner of pleading in them, and 
about the Returns of Writs of Mandamus—1 ſee no Need to 
anſwer them; becauſe they do not apply to the preſent Caſe. 


As to the Neceſſity of a Declaration of the Election It 
depends upon Circumſtances: In ſome Cales, a Declaration 
is neceſſary, by the Conſtitution ; In others, not. Here, a 
Declaration was neceſſary, in order to give a complete Right. 


I rely on the MeriTs only : And I ſay, that on the Merits 
of this Caſe, no Mandamas can go. 


Here is no Evidence of a Leet, nor of any Steward of a 
Leet: The Election was carried on rightly ; Mr. Pitt voted 
in the right Houſe ; A ſecond Scrutiny would have been im- 
proper; The two Proctors agreed in rectifying their Miſtake; 
Many of the Members were gone, when hes 
was demanded ; It was demanded on the ſole Foot of the 
Proctors'“ miſ-counting ; (for Mr. Pitt's Vote was not then 
thought of as an Objection ;) The 5 Votes were in the 
wrong Houſe: Upon the whole, a Mandamus ought not to 
go, upon the Merits. | 


Lord MansFisLp thought the Matter lay in a nar- 
row Compaſs, and was not attended with any great Piffi- 


culty. 


He then ſtated the Caſe, from the Affidavits; and ex- 
plained the Reaſons upon which the Court granted the pre- 
ſent Rule to ſhew Cauſe,” in the Manner They had done, 
with particular Directions for Notice to be given to all Par- 
ties who had any Right or Concern in the Queſtion, 


The 


econd Scrutiny 
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The ' Univerſity, as a Body, have not thought fit to 
oppoſe it. ET 7 


But it is oppoſed by All the Nen Placets, and by ſome of 
thoſe Perſons who have the Cuſtody of the Common Seal of 
the Univerſity. 880 ö 


There are three Queſtions that ariſe upon this Caſe: iſt. 
On the Validity of Lord Hardwicke's Election; 2d. If his 
Right be clear, then whether a Mandamus is a proper Reme- 
dy; zd. If it is, then Se it ought to be directed. | 


Firſt—As to Lord Hardwicke's Right. 


There does not ſeem to be the leaſt Contradiction as to 
Matters of Fact, amongſt the Witneſſes on the two different 
Sides; though They differ in Opinion as to the Right re- 
ſulting from them. | 


The Mode of Election is traced back to the Year 1524, 
(240 Years ago.) The Affidavits expreſsly ſwear © That 
«© the Mode of electing the High Steward has been by a 
* Grace, c. Sc. And to this, there is no Contradiction : 
No One doubted it on the 3zoth of March, the Day of the 
Election. | 


But it is 2ow contended © That the Election of High 
„ Steward ought to have been in the fame Mode as rhe 
« Hlection of a Vice Chancellor. And this is reſted on the 
Statutes of Queen Eliaabeth. 


But there is a vaſt deal of Difference between a new Char- 
ter granted to a ne Corporation, (who mult take it as it is 
given ;) and a new Charter given to a Corporation already in 
being, and acting either under a former Charter or under pre- 
ſcriptive Uſage. The latter, a Corporation already exiſting, 
are not obliged to accept the new Charter in toto, and to re- 
ceive either all or none of it: They may act partly under it, 
and partly under their old Charter or Preſcription. 


Whatever might be the Notion in former Times, it is moſt 
certain zow, That the Comporations of the UNIVERSI“ 
„ TIEs are LaY-Corporations ; and that the CRowN cannot 
«« take. away from them any Rights that have been formerly 
« ſubliſting in them under old Charters or preſcriptive 
cc Uſage.” : : 


The Validity of theſe new Charters muſt turn upon the 
Acceptance of the Univerſity. 
| | | When 
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When Queen Ezabeth gave theſe Statutes, the Univerſity 
of Cambridge was of ancient E/iabliſhment, and had many 
preſcriptive Rights, as well as former Charters of very old 
Date. And there was no Intention to alter and overturn their 
ancient Conſtitution. Theſe Statutes undoubted y meant 0 
leave a vaſt deal upon the ancient Conſtituton of che Uni- 
verlity ; without repealing or abrogating their 01d -!tablithed 
Cuſtoms, Rights, and Privileges : Nor could the Univerſity 
mean to accept them upon any ſuch Terms. | 


Therefore ] 10 clear, that the Statutes of Queen 1 
beth can not be ſet up, to invalidate Eſtabliſhments ſubſiſt- 
ing long before She was born, | 


The Office of Hicn STREWARD was a very high Office in 
the Univerſity, long before She was born; and was poſſeſſed 
by very great Men ; a much higher Office than Stewards of 
Courts-Leet + She never intended to alter the Mode of Elec- 
tion to it: Nor was the Mode of Election o6jected to by any 
Body, at the Time of this Election. 


Therefore I am clear that the Mode and Manner of this 
Election was right. | 


Then as to the Ricnr of Lord Hardwicke, under it. 


The Election was quite fair. The little Miſtake in the 
marking was immediately ſet right. The Proctors pECLAaRED 
the Votes to be equal. No One then thought of the Ob- 
jection to Mr, Pitt's Vote, But Diſputes ariſing upon another 


1 


Matter, the Congregation was diſſolved. 


It is zow objected, by Lord Hardwicke, ** That Mr. Pitt 
being a Stranger in the Regent-Houſe, obtruded his bad 
Vote: Which Vote being diſallowed will give Lord Hard- 
« wicke a Majority of One,” 5 


This depends upon the Validity of Mr. Pitts Vote: On 
which there is no Contrariety of Evidence, as to the Fags. 


[He then {tated the Facts relating to it.] 


The whole turns upon the Commencement of his Inaugura- 
tion to the Degree of Maſter of Arts. This depends upon 
the U/age of the Univerfity. And it is ſworn, © That the 
Degree begins from the Day of creation, when it is con- 

at 1 « ferred 
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„ ferred under a Royal Mandate“: And many Circum- 
ſtances of the preſent Caſe confirm this. 


ift. The Leave of Abſence given the next Day, infers that 
He was then a Maſter complete. | 


| 2dly. He appears to be obliged to diſpute, in October 1758: 
For He then pays for diſing (a barbarous Term for dil. 
puting ;) the Fees for 7 being accounted for between the 
Beadles, in Ocfober 1758 ; whereas the Fees of thoſe Gra- 
duates whoſe Right commenced at the next general Com- 
mencement were not accounted for zil/ 1759. 


3dly. What ſhews © that the Degrees of ſuch as take 
«© them by Royal Mandate muſt commence from their inau- 
* puration,” is the Combination-Paper, and the Ordo Senio- 
ritatis. Mr. Pitt's Name is not in the former But it is in the 
latter, being made after the general Commencement in 
1758. And the Names therein contained are either Noble- 
men, or ſuch as took their Degrees by Royal Mandate. This 
ſuggeſts ſtrongly ** that the Degrees of Thoſe who take 
« them by Royal Mandate commence from their Creation.” 
And there is ne Evidence to the contrary. And the Expira- 
tion of the Quinguennium depends upon the Commencement - 
of it. | | 


If ſo, hon is a Majority of One for Lord Hardwicke ; 


unleſs, the other Side can diſqualify ſome of Thoſe who 
voted for Him. | | 


Five of them are objected to. 


But as to the 3 re/umed Graces-—There is no Pretenſe that 
that Tranſaction was done with any improper View or De- 
ſign. And in reſpect of eſſential Voting, it is quite indiffe- 
rent: For it is not material, whether they give their Vote in. 
ene Houſe, or in the Other. And it is agreeable to the Lage 
of the Univerſity, “ That They ſhould vote where They 
% have vated.” Therefore there is no Objection to hem. 


As to the *Squire-Beadles—The Uſage appears to be, © that 
They 4 vote in the Regent-Houſe. And it is quite in- 
different in itſelf, ot Houſe They vote in: And as They 
are attendant upon the Vice-Chancellor who votes in the 
Regent-Houſe, it ſeems that there is ſome ſmall Reaſon fo 
their doing 1o too. | e 


However, the cenſtant Uſage is ſufficient to ſhew which 
Houſe they ought to vote in; 4vithout afligning the particu- 
lar Reaſons upon which ſuch an Uſage has been founded. 


Thu 
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Thus ſtands the Rio r to the Office. 
The next Queſtion is as to the Remedy. 


There is no Other than what is now applied for. And this 
is the very Reaſon of the Court's iſſuing the Prerogative 
Writ of a Mandamus ; becauſe there is no other ſpecific Re- 
medy. | | 


It is admitted, that a Mandamus would lie, if it can be 
conſidered as the Cale of a Steward of a Court-Leet. 


But it is ſaid, «© that the Franchiſe of the Court-Leet is in 
* the Town of Cambridge, and not in the Univerſity.” 


But the UNIVERSITY have enjcyed it long; And they are 
now in Poſſe//ion of it: And they have elected Lord Hard- 
wwicke under this Claim of many Ages flanding. And the 
Jexwn do not appear, to Us, to diſpute it. 


But Fit was not ſo, I ſhould ſtill think that, as here is 
No other ſpecific Remedy, the Court ought to grant the Writ. 
And ſo They will do in Eccleſiaſtical Cales, where it appears 
that there is a other ſpecific Remedy, 


The laſt Queſtion is, How the Mandamus ought to be D1- 
RECTED, | 


Mr. Yorke has gone fully into the Argument“ That the 
© Rule for a Mandamus ought to be founded upon the 
* Merits of the E,£cTioN, and not upon the Declaration 
« of the Proctor.“ | 


The Declaration of the Proctors can not affect the /ub- 
Nantial Right. The Right of Election appears to be in 
Lord Harpwicke And I am very clear, That the 
Foundation of the Rule ſhould be the Election. | 


Even if the Proftors had declared contrary to the Truth 
of the Election, yet the Writ ought to have gone. But here 
was ro Declaration at all. | 


It now appears, that Lord Hardwicke was duly elected: 
And the laſt Part of the Rule will procure Him the proper 
Remedy without meddling with the two former Parts of it. 


Therefore the Mandamus ought to go to the Keepers of 
the Scal for the Time being, requiring and commanding 


| them 


* 
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them to e 't the Seal of the Univerſity to the Inſtrument of 


his Appointmicni; And the two former Parts of the Rule 


ought to be dilcharged. 


Mr. Juſtice WIL Mor, having firſt opened the Caſe, 
entered] into the Reaſons of wording the Rule as it now 
ſtaris: And He thought that it ought to go, as Lord Mans- 
*. bad propoſed. 


I” there 1s a clear Right in Lord Hardwicke, the Court 
ought, He ſaid, to find out a ſuitable and adequate Remedy; 
and (in 11s Opinion) even to have maze a Precedent, if They 


could not have found One; For where there is a Right, Law 


and Juſtice require that thete ſhould be ſome Remedy or 
Other. And He declared that He never ſaw a clearer Caſe, 
both as to the Right, and as to the 8 thin this appear- 
ed to Him to be. 

This Remedy 1s undoubtedly proper for this Right. 


Here are Veſtiges, i in the Records laid before Us, ſhewing 
« That there was a Court. Leet in the Town of Cambridge 
% 3 or 4 Centuries ago.” But it does not appear that they 
have enjoyed or claimed any ſuch Franchiſe for a Century or 
two /a/? paſt : And they do not appear to be now in 7955 


Jegſion of any ſuch Franchiſe. 


On the contrary, the UniveRsITY are in Poſſeſfen of 2 
Court-Leet ever ſince 1690, at leaſt 75 Years, exerciſed by 
their Deputy-Steward. Therefore it may be preſumed that 
there has been ſome Grant, Surrender, Forfeiture, or Aſſign- 
ment from the Town to chem ; or ſomething of the like Kind: 
And We can not therefore preſume any to be at this Tree | in 
the Town, 


But if the Preſumption was no ſo ſtrong upon ſuch a 
Poſſeſſion; yet bozo could We ſay, that the Univerſity have 
aſurped a Franchiſe which does not appear to be in a One 
elſe ? 


However, I do not think it material, Whether the Uni- 
* verſity have a Right to a Court-Leet, or not.” For they 
have a Right to ſuch an OrFiceR as a HIGH STEWARD, 
with a Stipendium. And He has a Right to come here for this 
Writ, this great Prerogative Writ of Mangamus, (a Remedy 
which turns more, in my Opinion, upon Principle than upon 
Precedent ;) And We ought to grant it, becaule there is xo 
other adequate Remedy. 


The Office of High Steward appears to have been of 240 
Years ſtanding : And the greateſt Men appear to have been 
choſen into it. If the Earl of Harawicke has been now duly 
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nnd regularly elected into it, He ought to have a Mandamus 


ro admit Him to his Right, 


The next Queſtion then is, Whether Lord Hardeicke 
« was regularly elected, and had a Majority of Voices in the 
% Regent - Houſe,” 


As to the Mode of Election— It 1s objeted «© That He 
« ought, by the Statutes of Queen Elizabelh, to have been 
© choſen as the Vice-Chancellor is choſen.“ 


But this ſeems to be an After-Thought. The Non Placets 
All voted in a different Manner from that in which a Vice- 
Chancellor is elected; namely, by a Grace: And they made 
ns Objection to the Mode of Election, at the Time when 
They gave their Votes, though They do object to it a. 


It is the Concurrence and Acceptance of the Univerſity that 


give the Force to the Charter of the Crown. And they may 


take and accept the Body of Statutes or Code of Laws, /e- 
parately and diflinly: They are not bound to take Al, or 
leave All. And it appears that they here have in Fa# done 
ſo ; For they bave always choſen this Officer (their High 
Steward) by way of Grace. I do not think that this /uperior 
Office of High Stewardſhip is included in this Statute, which 
begins with ſpecifying Perſons of much inferior Rank : But 
if it had been ſo, We could not have over-turned an U/age 
of 240 Years ſtanding, upon Words of this Statute which 
might ſeem contrary to ſuch ſettled Uſage. Ir certainly did 
not intend to repeal the o Cuſtoms and Uſages of the Uni- 
verſity, except in thoſe Caſes where the Univerſity choſe it, 
And, from filial Piety to my Alma Mater, (the Place where 
I had the Honour to be a Member and receive my Education,) 
] can not help rejecting the Attempt to overturn ſuch an 


ancient Uſage, with the utmoſt Indignation. 


As to the Declaration of the Proftors—l think it inmma- 
terial For the Queſtion depends not upon at, but upon 
the real Majority of legal Votes. Their Declaration can not 
alter or affect that. F They had made a Declaration; and 
even i ſuch their Declaration had been contrary to the 
Truth of the fair and real Right, the Court muſt have taken 
up the Matter upon the true and real Merits: For, the Right 
to the Office attached in Lord Hardwwicke upon his having a 
Majority of legal votes. The Circumſtance of there being 


no Declaration at all” can not put Him in a worſe Cafe 
'than if there had been a Declaration againſt Him, a Non 


Placer Declaration. 7 He had a rea! Right, this Court 
ought to give Adivity to it: And the Omi/ion of a Declara- 
tion 
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tion by the Proctors, or the Falſity of it, can not affect their 
Judgment concerning the Lega/ity of the Right. 


He then expreſſed his Sentiments about the Oath of Secre- 
cy, which, though it had been much diſcuſſed, did not per- 
haps materially concern the pre/ent Point, ſo much as it did 
the private Conſcience of the Proctor: And He (as Lord 
Mansfield had before done) declared that ſuch an Oath 
«© could nor defend the Taker of it from giving Evidence be- 
«« fore aCourt of Juſtice ;” even if it were neceſſary to under- 
ſtand it in a Hridter Senſe than it ſeemed to Them to import. 


As to Ms. PiTT's Vote—There is a general Commence- 
ment, and a ſecial One. Incipe Magiſter, is what makes 
the Commencement of the Right to the Degree, in both 
Caſes: He thereby commences Maſter of Arts, The Dif- 
ference between the Degree by Royal Mandate, and the 
ordinary Degree is, that an ordinary Graduate commences 
at the general Commencement ; One under Royal Mandate 
commences upon the Words“ Jzcipe Magifer” pronounced 


at the Time. 


The Combination Paper and the Ordo Senioritatis evince 
this: And the Leave of Abſence conſiſts with it, and con- 
firms it; as it ſhews that He was then conſidered as a com- 


plete Malter of Arts, and ſubject to the Ons of that Degree. 


He therefore commenced complete Maſter of Arts by the 
Word “ Incipe. Conſequently, He was a Non Regent when 
He voted : And therefore his Vote was thrown away, and of 
no Validity. | 


As to the re/amed Graces and the 'Sqguire-Beadles—The 
Uſage is ſufficiently proved; and it is confiſtent with the Sta- 
tures, in ſuch Caſes as are not particularly provided for by 
them, And theſe reſumed Graces do not at all appear to 
have been made with any improper View or Deſign, or with 
any Relation to the Occaſion of this Election. | | 


Therefore Lord Hardwicke had a Majority of legal Votes. 


It follows that We ought to grant the Mandamas in the 
Manner it was originally prayed ; wiz. a Mandamus to be di- 
rected to the Keepers of the Common Seal of the Univerſity, 
commanding and requiring 'Them to put and affix the Com- 
mon Seal of the ſaid Univerſity to the Diploma or Inſtrument 
appointing the Earl of Hardwicke High Steward of the Uni- 
verſity, purſuant to the Tenor of the Grace paſſed in Senate 


on the zoth of March laſt. 5 
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Mr. Juſtice YaTes and Mr. Juſtice As rox were una- 
nimouſly of Opinion with Lord MANSFIEUD and Mr. Juſtice 
WILMOT, © that a Mandamus ought to go; and that it 
© ought to be direRed to the Keepers of the Univerlity-Secal, 
« commanding them to athx it to the Diploma of Lord Hard. 
*« -vicke's Appointment to the Office of High Steward.” 


They delivered their Opinions at large ; and founded them. 
upon the like Reaſoning as has been already expreſſed. They 


agreed, that the Queſtion turned upon the real Merits of the 
Election; not upon the Declaration of the Proctors. They 
agreed alſo, that Mr. Pitt voted in the wrong Houle ; his five 
Years being expired : For that, being an Honorary Graduate, 
by Royal Mandate, He commenced Maiter of Arts upon the 
Vice-Chancellor's ſaying *©* Jncipe Magiſir, i. c. from the 
Time of Inauguration, and before the general Commence- 
ment ; whereas ordinary regular Graduates do not commence 


io, till the general Commencement. And his Duty com- 


menced with his Degree. They alſo agreed, that Lord Hard- 
wicke appeared to have a clear Right; And that All the 
Ohje&ions to it were ſufficiently anſwered : And if He had 
a Right, He certainly ought to have a Remedy. And Mr. 
Jutice Aſlon mentioned the Caſe of The King againſt Dr. 
Bland, Prownſt of Eaton, Mich. 1740. 14 G 2. B. R who 
was commanded by a Mandamus to affix the College-Seal to 
a Preſentation by the Fellows to a Vicarage. Mr. juſtice 
_ Yates inclined to think that the Univerfity appeared to have 
the Court-Leet. And he held, that an % Corporation, who 


accept a new Charter, may ſtill act under their former Char- 


ter, or under preſcriptive Ulage. 


Lord MANSFIELID—Let the Rule be taken in the 
Manner we have directed. 


Pillans and Roſe verſus Van Mierop and Hopkins. 
N Friday 25th of January laſt, Mr. Attorney General 


Norton, on Behalf of the Plaintiffs, moved for a new 
1lrial, He moved it as upon a Verdict againſt Evidence: 
The Subſtance of which Evidence was as follows. 


One Mhite, a Merchant in Ireland, deſired to draw upon 
the Plaintiffs, who were Merchants at Rozterdam in Holland, 
tor 800. payable to One Clifford ; and propoſed to give them 
Credit upon a good Houle in Landen, for their Reimburſe- 
ment; or any other Method of Reimburſement. 


The 


Tueſd. 30 
April 1765. 
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The Plaintiffs, in Anſwer, deſired a confirmed Credit upon 
a Houſe of Rank in London; as the Condition of their ac- 
cepting the Bill. bite names the Houſe of the Defendants, 
as this Houle of Rank; and offers Credit upon them. Where- 
upon the Plaintiffs honoured the Draught, and paid the 
Money; and then wrote to, the Defendants Yan Mierop and 
Hopkins, Merchants in London (to whom White allo wrote, 
about the ſame Time) deſiring to know ** Whether They 
* would accept ſuch Bills as "Uhey, the Plaintiffs, ſhould, in 
% about a Month's Time, draw upon the ſaid Yan Mierop's 
* and Hopkins's Houſe. here in Lendon, for 800/. upon the 
Credit of Warts :“ And They, having received their Aſ- 
ſent, accordingly drew upon the Defendants. In the Interim, 
White failed, before their Draught came to Hand, or was even 
drawn: And the Defendants gave Notice of it to the Plain- 


riffs, and forbid their drawing upon them. Which they, 


nevertheleſs, did: And therefore the Defendants. refaſed to 
pay their Bills. | 


On the Trial, a Verdict was found for the Defendants, 


V Upon ſhewing a Cauſe, on Monday 11th February laſt, It 


turned upon the ſeveral Letters that had reſpectively paſſed 


between the Plaintiffs, and Defendants, and White. The 


Letters were read: iſt. Thoſe * from White and Co. in Jre- 
land, to the Plaintiffs in Holland; (by which it appeared that 
Pillans and Roje had then accepted the Bills drawn upon 
them by White, payable to C/;ford ;) Then thoſe of the 
Plaintiffs to the Defendants; and alio White's to the De- 
fendauts; Then thoſe of the Defendants to the Plaintiffs, + 
agreeing to honour their Bill drawn on Account of Vite; 
The Lecter from-the Defendants to the, Plaintiffs, informing 
« Them that Mphite had ſtopt Payment,“ and deſiring Them 
not to draw, as they could not accept their Draught; And 
laſtly, that which the Plaintiffs wrote to the Defendants, 
% That They /ould draw on Them, holding Them mor to 
& be. at Liberty to withdraw from their Engagement.“ 


Tres CounstL for the Defendants were Mr. Ser- 
jeant Dawy and Mr. Wallace. They obſerved that the 
Plaintiffs had given Credit to White, above a Month before 
the Defendants had agreed to accept their Draught, For it 


appears by White's Letter of 16th February 1762, that Pil- 


lans and Roje had then actually actepted Clitford's Bills: Bur 
Van Mierop and Hopkins did not agree to honour heir 
Draughts till 19th of March 1762, Therefore the Conſide- 
ration was pſt and done, before their Promiſe. was made. 
And they argued, and principally infiſted. that for One Man 
to wndertahe ** to pay anither Man's Debt, was a voip 

| h Under- 
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Undertaking ; unleſs there was /ome Conſideration for ſuch 

Undertaking: And that a mere general Promiſe, without 

Benefit to the Promiſer, or Loſs to the Promiſee, was © audum 

Padtum. And they cited 1 Bult. 120, Thorner v. Field. 

Dyer 272. pl. 31. Hunt v. Bate. 2 Vern. :24, 225, Cecil et 

al v. Earl of Saliſdury. I Ro. Abr. II. pl. 1. Letter Q. 

Conſideration executed.“ Yelp. 40, 41. and 2 Strange, 

933. Hayes v. Warren; where a pat Conſideration was 

holden inſufficient to raiſe an AM umpſit. o Lee like- 

| | wiſe, Har- 

Taz Counser for the Plaintiffs were Mr. Attorney dies 72, 73» 

General, Mr. Walker and Mr. Dunning. They denied this 7 

to be a paſt Conſideration ; and inſiſted, that the Liberty gi- 

ven to the Plaintiffs, *© 70 draw upon a confirmed Houſe in 

London, (which was prior to the Undertaking by the 

Defendants,) was the Confederation of the Credit given by 

the Plaintiffs to White's Draughts; and that this was a good 

and ſuſſicient Conſideration for the Undertaking made by the 

Defendants. It relates back to the original Tranſaction. 


If any One promiſes to pay for Goods delivered to a third 
Perſon ; ſuch Promiſe, being in Writing, is a god One. And 
here White had had 8&oo0/. from the Plaintiffs, upon this Aſ- 
ſurance: And the Defendants undertake in Mriting, in Pur- 
ſuance and Completion of this original Aſſurance, to be 
anſwerable for NMhite's reimburſing the Plaintiffs, And a 
Promile in Writing, is out of the Statute, - 


This Caſe does not fall within thoſe that have been cited : 
For Van Mierop and Hophins have made Themſelves origi- 
nally liable. An ex poſt fat Event cannot alter the Nature 
of an original Promiſe. Their original Promiſe made Them 
liable, and bound Them. And they are obliged, both by 
Law, and in Honour and Honeſty, to perform it. 


It is a mercantile Tranſaction: And it mult be confidered, 
upon the whole of it, as an Admittance © that the Defend- 
« ants either had or ſoon would have Effects of }hite's in 
« their Hands.” 


Lord ManseiELD—The Objection is, © that the 
© Letter whereby Van Mierop and Hoptins undertake to ho- 
©« nour the Plaintiffs Bills, is audum Padtum. The other 


Side deny it. 
This is the only Queſtion, Here. 


But this is quite different from what paſſed at the Trial : 
The nudum Pactum was not mentioned at ht Time. The 
| Grounds 
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Grounds it was argued upon here, were, itt. That this im- 
ported to be a Credit given to Pillans and Roſe, in Proſpect 
of a future Credit to be given by Them to White; and that 
this Credit might well be counter manded before the Advance- 
ment of any Money: And this is ſo. 2dly. That there was 
a Fraud: For that Van Mierop and Hopkins had Reaſon to 
think that White had ſent Goods to Pillans and Roſe; where- 
as this was a mere Lending of Credit. zdly. That if Pillans 
and Roſe had received Goods from White, and retained them 
till He failed, the Defendants Undertaking was revocable. 


I was then of Opinion, that Van Mierop and Hopkins were 
bound by their Letter; wnle/s there was ſome Fraud upon 
Them: For that They had engaged under their Hands, in 
a mercantile Jranſaction, to give Credit for Pillans and 
« Roje's Reimburſement.” And | did not lee it to be future, 
as had been objected: Nor did I ſee any Fraud And No- 
thing was then urged about its being zudum Pactum. 


I have no Idea, that Promiſes © for the Debt of Another,” 
are applicable to the preſent Caſe. 


THr1s is (as Mr. Walter ſaid) a mercantile Tranſaction; 
and it depends upon theſe Letters from Merchant to Mer- 
chant about honeuring Bills, to ſuch an Amount: And this 
Credit is given upon a Suppoſition ** that the Perſon who is 
« to draw upon the Undertakers within a certain Time, has 
* Goods in his Hands, or wwill haue them.“ Here, Pillans 
and Roſe truſted to this Undertaking: And there is no Fraud. 
Theretore it is quite upon another Foundation than that ,of a 
naked Promiſe from One, © to pay the Debt of Another,” 


Mr. Juſtice WIL MOI own, The. ant of Confſi- 
deration, at firſt, occurred to Me. But 1 zow am ſatisfied 
that this Cale has nothing to do with the Caſes of Under- 
takings by One to pay the Debt of Another.” In thoſe 
Caſes, it is ſettled, “that where the Conſideration is paſt, 
« the Action will z lie:” And yet this ſeems a hard Caſe. 
The mere Promiſe “ to pay the Debt of Another,” without 
any Conſideration at all, is audum Pa2um: But the leaſt 
Stark of a Conſideration will be ſufficient. It ſeems almoſt 
implied, that there muſt be ſome Conſideration : But 7 there 
be None at all, it is nadum Pactum The Statute muſt mean 
ſuch a ſpecial Promiſe as would have ſupported an Action. 


But all this is out of the preſent Caſe. So allo, I think, 
is all the precedent Correſpondence. | 


It 
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It lies in a narrow Compaſs. 


White, Pillans and Roſe, and Van Mierop and Hophins had 


A!l a Correſpondence together : They have Intercourſe to- 

ether, mutually, in mercantile Tranſactions. Pillans and 
Roſe write to Yan Mierop and Hopkins, to know *©* whether 
« They will honour their Draughts for $ool. in about a 
« Month's Time,” They ſay, * they will.” Now it ſtrikes 
Me (as Mr. Walker ſaid) that it admits *©* that They either 
„have Aﬀets or Effects of White's in their Hands,” or 
that They have Credit upon Him.” Now y this Under- 
taking of à good Houſe in London, and relying upon it, They 
are deluded and diverted from uſing any legal Diligence to 
purſue White, or even not to part with any Effects of His 
which They might have in their Hands. Therefore this 
ſeems to be an irrevocable Undertaking by Yan Mierop and 
Hophins : And They ought to be bound by it, Conſequent- 
ly, there ought to be a new Trial. 


Lord MansritiD—A Letter of Credit may be 
iven as well for Money already advanced, as fox Money to 
be advanced in future. 


Let it be argued again the next Term: And you ſhall ha ve 
the Opinion of the whole Court. 


Ulterius Concilium. 


Veſterday, this Matter accordingly came on again; and 
was argued by Mr. Wallace, for the Defendants; and by 
the ſame Counſel as argued laſt Term, for the Plaintiffs. 


The latter repeated and enforced their Arguments. They 
ſaid the Conſideration moved from M hite to the Defendants; 
not from the Plaintiffs Pills and Roſe, to the Defendants : 
And as the Defendants have undertaken for White, they can't 
revoke or retract their Engagement. | 


This Caſe is not like the Caſes cited : Some of which are 
ſtrange Caſes, and not founded on ſolid or ſufficient Reaſons ; 
And in others of them, there was zo meritorious Confidera- 
tion at all. And Mr. Walker cited Hardres 71. Reynelas v. 
Proſſer ; where the Conſideration was adjudged ſufficient, 
notwithftanding all the Reaſoning of Sir Thomas Hardres, 
and all the Caſes cited by Him. That was an Afumppr by 
a Stranger, in Conſideration that the Pla intiff would forbear 
to proſecute Lord Abergavenny upon a Judgment, in the 


Name of the original Plaintiff, by Virtue of a Letter of At- 


torney to receive it to his own Uſe.” 


PaxT V. Vo . III. Pf - Serjeant 
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Serjeant Davy was heard, this Morning, on Behalf of the 
Defendants; and urged, that the Plaintiffs gave Credit to 
White, upon his promiſing to reimburſe Them: And he ſaid, 


there was a fraudulent Concealment of Facts. 


Wuirte's firſt Letter could have no Influence on the 
Plaintiffs. Fer They afterwards defired a confirmed Credit 
upon a Houſe of Rank in London So that They did not rely 
on White's firſt Letter which offered Credit on the Defend- 
ants, or any other Method of Reimburſement. And Nothing 
had then paſſed between White and the Defendants. For 
the firſt Letter between Them was on the 16th of February 
(a Fortnight after:) And then the Defendants were deceived 
into a falſe Opinion © that it was for a future Credit, and 
«© not to ſecure a paft Acceptance of White's Bills by the 
«© Plaintiffs,” And this Concealment of Circumſtances is 
ſufficient to vitiate the Contract. The Plaintiffs had accepted 
a Bill of 8ool. of White's, a Fortnight before the Defendant's 
Letter of 16th February Which Bill the Plaintiffs had ac- 
cepted upon Aſſurance of Credit on a Houſe in London, to 
reimburſe Them, And this Tranſaction was fraudulently 
concealed, both by White and the Plaintiffs, from the Defend- 
ants. If this had been diſcloſed, the Defendants would have 
plainly ſeen ** that the Plaintiffs doubred of White's Suffi- 
«© ciency ;” by their requiring further Security for his al- 
ready contracted Debt. | | 


All Letters of Credit relate to future Credit ; not to Debts 
before incurred : Nor can the Advancer of Money thereupon, 
include an o Debt before incurred. | 


A Bill can not be accepted before it is drawn. This is 
only a Promiſe to accept: For it is only a Promiſe ** to Jo- 
„ our the Bill; not a Promiſe to pay it.“ | 


A Promiſe to pay a 5a Debt of another Perſon” is 
void at Common Law, for Want of Conſideration ; unleſs 
there be at leaſt an implied Promiſe from the Debree ** to 
*© forbear ſuing the original Debtor.” But here was a Debt 


clearly contracted by White with the Plaintiffs on the Credit 


of White: And there is zo Promiſe from the Plainriffs “ to 
for beur ſuing White.” A naked Promiſe is a voi Promile : 
The Conſideration mult be execatory, not paſt or executed. 


Lord MansritLD aſked, if any Caſe could be 


found, where the Undertaking holden to be a nudum Fadlum 
was in Writing. 1 | | 


Serjeant 
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Serjeant Davy—lt was antiently doubted Whether a 
«« evritten Acceptance of a Bill of Exchange was binding, 
for Want of a Conſideration.” It is fo taid, ſomewhere 
in Lutwyche. | ＋ Ka 5 


Lord Mansritri—This is a Matter of great Con- 
ſequence to Trade and Commerce, in every Light. 


Ix there was any Kind of Fraud in this Tranſaction, the 
Collufion and mala Fides would have wacated the Contract. 
But from theſe Letters, it ſeems to Me clear, that there was 
none. The firſt Propoſal ſrom White, was to reimburſe 
the Plaintiffs by a Remittance, or by Credit on the Houſe 
of Van Mierop -”' This was the Alternative He propoſed. 
The Plaintiffs choſe the Latter. Both the Plaintiffs and White 
wrote to Van Mierop and Company. They anſwered that 
„they would honour the Plaintiffs Draughts.” So that the 
Defendants aſſent to the Propoſal made by White, and ratify 
it. And it does not ſeem at all, that the Plaintiffs then 
doubted of White's Sufficiency, or meant to conceal any 


Thing from the Defendants. 


Ir there be no Fraud, it is a mere Queſtion of Law, The 
Law of Merchants, and the Law of the Land, is the ſame - 
A Witneſs can not be admitted, to prove the Law of Mer- 
chants. We muſt conſider it as a Point of Law., A nudum 
Paftum does not exiſt, in the Uſage and Law of Merchants. 


I take it, that the ancient Notion about the Want of Con- 
ſideration was for the Sake of Evidence only: For when it is 
reduced into Writing, as in Covenants, Specialties, Bonds, 


Oc. * there was no Objection to the Want of Conſideration. * V. ante, 
And the Statute of Frauds proceeded upon the ſame Prin- P. 1639. 


ciple. 


In Commercial Caſes amongſt Merchants, the Want of 
Conſideration is not an Objection. 


This is juſt the ſame Thing as if White had drawn on Van 
Mierop and Hophins, payable to the Plaintiffs : It had been 
Nothing to the Plaintiffs, whether Yan Mierop and Co. had 
Effedts of White's in their Hands, or not; if They had ac- 
cepted his Bill. And this amounts to the fame Thing ;— 
I will give the Bill due Honour,“ is, in Effect, accepting 
it. If a Man agrees“ that He will do the formal Part,“ the 
Law looks upon it (in the Cale of an Acceptance of a Bill) 
as if aftually done. This is an Engagement © ro accept the 
*< Bill, if there was a Neceſſity to accept it; and to pay it, 
*© when due:“ And they could not afterwards retract. It 
would be very deſtructive to Trade, and 10 Truſt in 
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commercial Dealing, if They could. There was Nothing 
of nudum Padum mentioned to the Jury; nor was it, I dare 
ſay, at all in their Idea or Contemplation. | 


| rink the Point of Za is with the Plaintiffe. 


| Mr. Juſtice W1LM 07 —The Queſtion is, Whether 
« this Action can be ſupported, upon the Breach of this 
Agreement.“ | Ea | 


I can find none of thoſe Caſes that go upon its being 
nudum Pactum, that are in Writing : They are All, upon 


J have traced this Matter of the Nudum pactum And it 


He then explained the Principle of an Agreement being 
looked upon as a nudum Pactum; and how the Notion of a 
nudum Padlum firſt came into our Law. He ſaid, it was 
echoed from the Civil Law :—** Ex nudo Pacto non oritur. 
„ Attio.” Vinnius gives the Reaſon, in Lib. 3. Tit. De Ob- 
ligationibus, 4to Edition, 596. If by Stipulation, (and 4 
fertiori, if by Writing,) it was good without Conſideration. 
There was no radical Defect in the Contract, for Want of 
Conſideration. But it was made requiſite, in Order to put 
People upon Attention and Reflection, and to prevent Ob- 
ſcurity and Uncertainty : And in that View, either Writing 
or certain Formalities were required, Idem, on Juſtinian, 

 qto Edit, 614, | | 


Therefore it was intended as a Guard againſt raſh incon- 
ſiderate Declarations; But if an Undertaking was entered 
into upon Deliberation and Reflection, it had Activity; And 
ſuch Promiſes were binding. Both Grotius and Puffendorff, 
hold them obligatory by the Law of Nations. Grot. Lib. 2. 
c. 11. De Promiffis. Puffend. Lib. 3. c. 5. They are morally 
good ; and only require Aſcertainment. Therefore there is 
no Reaſon to extend the Principle, or carry it further. 


There would have been no Doubt upon the preſent Caſe, 
according to the Roman Law ; becauſe here is both Stipula- 
tion (in the expreſs Roman Form) and Writing. 


* Sub ulti- Bradton (who wrote * Temp, Hen. 3.) is the firſt of our 
ma tempora Lawyers that mentions this. His Writings interweave a 


| Regis H. 3. great many Things out of the Roman Law. In his third 


Book Cap. 1. De Aclionibus, He diſtinguiſhes between naked 
and claalbed Contracts. He ſays that Oblipatio eff Mater 
Aclionis; and that it may ariſe ex Contractu, multis inodis; 


ficut 


alter Term 5 Geo. 3. B. R. 167 1 


: a « 15 * g * 
ficut ex Conventione c. ficut ſunt pacta, conventa, que nuda 
ſunt aliquando, aliquando veſtita, Efc. fc. 


the Roman Law, * Plowden 308. b. in the Caſe of Sheryng- * This, pro- 
ton and Pledal v. Stratton pet 


the former Caſe, and the full Exerciſe of it in the latter, that Ap- 
His Words are the Marrow of what the Roman Lawyers bad due Afidele 
faid. ** Words paſs from Men /ightly :”” But where the Temple 
Agreement is made by Deed, there is more Stay ; Ic. Ic. who argued. 
For, Firſt, there is &c. Tc. and, thirdly, he delivers the for the De- 
Writing as his Deed. ** The Delivery of the Deed is a fendants. 
„ Ceremony in Law, ſignifying fully his good Will that the 

« Thing in the Deed ſhould paſs from Him who made the 

« Deed, to the Other. And therefore a Deed, which muſt 

« neceſſarily be made upon great Thought and Deliberati- 

* on, ſhall bind, without Regard to the Conſideration,” 


The Voidneſs of the Conſideration is the ſame, in Reality, 
in both Caſes: The Reaſon of adopting the Rule was the 
fame, in both Caſes ; though there is a Difference in the 
Ceremonies required by each Law. But no Inefficacy ariſes 
merely from the naked Promiſe. 


Therefore, if it ſtood any upon the naked Promiſe, its be- 
ing, in this Cafe, reduced into Writing, is a ſufficient Guard 
againſt Surprise. And therefore the Rule of nudum Pattum 
does not apply in the preſent Caſe, 


I can not find, that a zudum Padum evidenced by Writing . 4 
has been ever holden bad: And I ſhould think it good C3 


Though where it is merely verbal, it is bad. Vet I give no , 
Opinion upon its being good, always, when in Writing. 22 Ke 5/4 


e | . 3 Fa 
Many of the old Caſes are ſtrange and abſurd: So alſo are 29 ' 


ſome of the modern Ones; particularly, that of Hayes v. 


Warren. 7 + V. 2 Sir 

NS | | | FJ. S. 933» 
I have a very full Note of this Cafe, The Reaſon of the Reverſal of the Judg- 
ment was, * that it did not appear by the Declaration, to be either for the Benefit, or at 
& the Regueſ of the Defendant,” | ; 


It is now ſettled, ** that where the AQ is done at the Re- 
e queſt of the Perſon promiſing, it will be a ſufficient Foun- 
dation to graſt the Promiſe upon.“ | 

Is 
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+ Church 


la another Inftance, the Strictneſs has been relaxed: As 
for Inſtance, + Burying a Son; or 1 Curing a Son; The 


& Church's Conſiderations were Both paſt ; and yet holden good. It has 


Caſe; cited 
in Raym. 
260. 

IV.2 Leon. 
111. 


S For, be- 


tween lre- 
land and 
Holland, 


each Uſance 


is One 


Month. 


been melting down into common Senſe, of late Times. 


However, I do here fee a Con ſideration. If it be a De- 
parture from any Right, it will be ſufficient to graft a verbal 
Promiſe upon, Now here, White, living in Ireland, writes 
to the Plaintiffs © ro honour his Draught for 8ool. & payable 
ten IWFeeks after.” The Plaintiffs agree to it, on Condi- 
tion that They be made ſafe at all Events. White offers 
good Credit on a Houle in London; and draws: And the 
Plaintiffs accept his Draught. Then White writes to Them, 
„to draw on Van Mierop and Hophins :* To whom the 
Plaintiffs write, to inquire if They will bonour their 
„Draught: They engage that They will.” This Tranſ- 
action has prevented, ſtopt, and diſabled the Plaintiffs from 
calling upon Mhite, for the Performance of his Engagement. 
For, White's Engagement is complied with : So that the 
Plaintiffs could not call upon Him for this Security. I do 


not ſpeak of the Money For, that was not payable till after 
two Uſances and a Half. But the Plaintiffs were prevented 


from calling upon White for a Performance of his Engage- 
ment ** to give Them Credit on a goed Houſe in London, for 
* Reimburſement :”* So that here is a good Conſideration, 
The Law does not weigh the Quantum of the Conſidera- 
tion. The Suſpenſion of the Plaintiffs Right“ to call upon 
** White for a Compliance with his Engagement” is ſufficient 
to ſupport an Action; even if it be a Suſpenſion of the Right, 
for à Day only, or for ever fo little a Time. | 


Bur to conſider this as a Commercial Caſe, ALL Nations 
ought to have their Laws conformable to each other, in ſuch 
Caſes. Fides ſervanda eff - Simplicitas Juris Gentium preva- 
leat. Hodierni Mores are ſuch, that the old Notion about 


| the nudum Pactum is not ſtrictly obſerved, as a Rule. 


On a Queſtion of this Nature, „Whether by the Law of 
** Nations, ſuch an Engagement as this ſhall bind,” 
The Law is to judge, 


The true Reaſon why the Acceptance of a Bill of Exchange 
ſhall bind, 1s not on Account of the Accepter's having or 
being ſuppoſed to have Effects in Hand; but for the Tag 
venience of Trade and Commerce. Fipts eft ſervanda. 
An Acceptance for the Honour of the Drawer, ſhall bind the 
Accepter : So ſhall a verbal Acceptance. And whether this 
be an actual Acceptance, or an Agreement to accept, it ought 

| | equally 
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equally to bind. An Agreement ** 10 accept a Bill to be 
drawn in future” would (as it ſeems to Me) by Connexion 
and Relation, bind, on Account of the antecedent Relation. 
And I ſee no Difference between its being before or after the 
Bill was drawn. Here was an Agreement ſufficient to bind 


the Defendants to pay the Bill: Agreeing ** zo honour it,” is 


agreeing to pay it. 


I ſee no Sort of Fraud. It rather ſeems as if the Defend- 
ants had Effects of White's in their Hands. And it does not 
appear to Me, that the Defendanis would not have honour- 
ed the Plaintiffs Draughts, even though They had &nown 
that it was future Credit. 


But whether the Plaintiffs or the Defendants had Effects 
of White's in their Hands, or not; We muſt determine on 
the general Doctrine. 


And Lam of Opinion, that there ought to be a new 
Trial. | 


| Mr. Juſtice VATESV was of the ſame Opinion. He 
ſaid it was a Caſe of great Conſequence to Commerce: And 
therefore He would give both his Opinion and his Rea- 


ſons, 


The Arguments on the Side of the Defendants terminate 
in its being a nudum Padtum, and therefore word. 


This depends upon two Queſtions. 


iſt. Queſtion— Whether this be a Promiſe without a 


© Conficeration :” 


24d. Queſtion—If it is, then © Whether this Promiſe ſhall 
not be binding, of itſelf, 2vithout any Conſideration.” 


Firſt—The Draught drawn by White on the Plaintiffs, 
payable to Clifford, is no Part of the Conſideration of the 
Undertaking by the Defendants. The Draught payable to 
Clifford is never mentioned to the Defendants. They are 
aſked ** Whether They will anſwer a Draught from the 
* Plaintiffs upon Them They anſwer They will honour 
*© ſuch a Draught on Them.” | 


Whether the Defendants had or had not Effeds of White's | 


in their Hands, is immaterial. 


Ax Y Damage to Another, or Suſpenfion or Forbearance * V. Coges 


of his Right, is a Foundation for an Undertaking, and will v. Bernard, 
| | make 2 Ld. Raym. 
19. 


20th Feb, 


PA 
—— 
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make it binding ; though no actual Benefit accrues to the 


Party undertaking. 


Now here, the Promiſe and Undertaking of the Defendants 
did occaſion a Poſſibility of Loſs to the Plaintiffs. It is plain 
that the Plaintiffs would not rely on White's Aſſurance o LY; 
but wrote to the Defendants, to know if They would accept 
their Draughts. The Credit of the Plaintiffs might have 
been hurt, by the Refuſal of the Defendants to accept 
White's Bills. They were or might have been prevented 
from reſorting to Him, or getting further Security from Him. 
It comes within the Caſes of Promiſes, where the Debtee 
forbears ſuing the original Debtor. 


Second Queſtion—Whether, by the Law of Merchants, 
this Contract is not binding on the Defendants ; though it 
was without Conſideration. | | Eee | 


The Acceptance of a Bill of Exchange is an Obligation to 
pay it: The End of their Inſtitution, their Currency, re- 
quires that it ſhould be ſo. On this Principle, Bills of Ex- 
change are conſidered, and are declared upon as ſpecial Con- 
tracts; though /egally, they are only fimple Contracts: The 
Declaration ſets forth the Bill and Acceptance ſpecifically ; 
and that thereby the Defendants, by the Cuſtom of Mer- 
chants, became liable to pay it. | 
/ 

This Agreement“ to honour their Bill“ was a virtual Ac> 
cepiance of the Bill. An Acceptance needs not be wpon the 
Bill itſelf : It may be by collateral Writing. Wilkinſon v. 
Lutwidge, 1 Strange 648. . 


A PROMISE © to accept is the ſame as an actual Ac- 

ceptance. And a ſmall Matter amounts to an Acceptance : 

And ſo ſays Molloy, Lib. 2. c. 10. F. 20. And an Acceptance 

will ind, though the Accepter has no Effects of the Drawer 

in his Hands; and without any Conſideration. Symons v. 

* This was Parminter, * Hil, , 21 G. 2. B. R. And a Bill accepted 


on a Motion for the Honour of the rater, will alſo bind. 
in Arreſt of | | 
Judgment. 


The Judg- Then He applied theſe Pofitions to the preſent Caſe, It 
ment was was an Acceptance of this very Draught, &y Relation and 
affirmed (ex Connexion; though the Bill was not then drawn by the 


parte) in "IE, 
Dom. Proc. Plaintiffs on the Defendants. 


with 1ool. 
Coſts, upo But even if it did not amount to as actual Acceptance, 
or ſoon after vet it would equally bind ihe Defendants: They would be 


equally obliged to perform the Efed of their Undertaking. 
| | The 


1748. 
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The Plaintiffs „ ee the Defendants of their Intention. 


to draw ; and the Defendants promiſed ** 0 honour their 
* Draught:” And the Plaintiffs, of Courſe, would regulate 
their Conduct accordingly. 


Therefore, upon the whole Circumſtances of this Tranſ- 
action, iſt. There is a Conſideration: And adly. if there 
was none; yet, in this commercial Caſe, the Defendants 
would be bound. 


Mr. Juſtice As x o lam of Opinion te that there 
« ought to be a new Trial.“ 


If there be ſuch a Cuſtom of Merchants as has been al- 
ledged, it may be found by a Jury : But it is the Court, not 
the Jury, who are to determine the Law. | 


This muſt be conſidered as a Commercial Tranſaction; 
And is a plain Caſe, The Defendants have undertaken © to 
* honour the Plaintiff 's Draught.” Therefore they are bound 


to pay it. 8 
This can not be called a nudum Paftum. The Anſwer re- 
turned by the Defendants is an Admiſſion of Having Efe#s 


f White's in their Hands, if that were neceſſary. And 
After this Promiſe ** to accept,” (which is an implied Ac- 


ceptance) They might have applied any Thing of White's | 


that they had in Hands, to this Engagement ; even though 
White had drawn other Bills upon Them in the Interim. The 
Defendants voluntarily engaged to the Plaintiffs : And they 
could not recede from their Engagement. 


As to its being a nudum Pactum (which Matter has been 
already ſo well explained=) If there be Turpitude or Ille- 
gality in the Conſideration of a Note, it will make it void, 
and may be given in Evidence; But here Nothing of that 
Kind appears, nor any Thing like Fraud in the Plaintiffs. 
Here was full Notice of all the Facts; a clear Apprehenſion 
of them by the Defendants; A Queſtion put to them, 
« Whether they would accept ;” and their Anſwer, that 
„% they would.” | 


Upon the whole, He concurred, **© that an Aion well 
„ Jay for the Plaintiffs againſt them; And that the Plain- 
«+ tiffs ought to recover.“ | 


By the Cour, unanimouſly, 


Tae Rur E to ſet aſde the Verdict and for 
« a New Trial, was made ABSOLUTE. 


Lockwood 


r 
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Thurſday, 2 
May 1765. 
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Lockwood verſus Dr. Coyſgarne. 


P ON ſhewing Cauſe (on Saturday 27th of laſt Month) 
why Execution ſhould not be ſer aſide, and the Goods 


taken in Execution by the Plaintiff, reſtored the Defendant. 


The Facts appeared upon the Afﬀidavits, to be as follows, 
as nearly as I could take them, upon the Reading. 


The Defendant had been protected by the Morocco Ambaſ- 
ſador : Upon Whoſe Departure from England, the Plaintiff 
proceeded againſt the Defendant, being then unprotetted ; 
and obtained Judgment againſt Him. The Defendant brought 
a Writ of Error. Whilſt this Writ of Error was depending, 
Viz. on 14th June 1764, He was hired to Count Ha/lang, 
the Bavarian Miniſter, as his Phyſician at 40l. a Year Salary ; 
though Dr. Redmond then ſtood upon the Liſt, as Phyſician 
to Count Haſlang; and even ſtill remains upon the ſaid Liſt, 
as ſuch. The Defendant ſwore, that He had preſcribed to 
ſome of the Count's Servants: And he alſo ſwore, that ſince 
the ſaid 14th of June 1764, He never preſcribed to any 
other Perſons but the Count's Family. It appeared, that the 
Defendant kept a Coach, and had Livery Servants of his 
own. It appeared, that He had formerly been a Trader ; 


but had left off; But it was not aſcertained where, or for 


* V. 7 Ann. 8 


c. 12. and 
V. ante, 
p. 1478. 
Bath's Caſe, 
S. P. fully 
dĩ ſcuſſed. 


how long Time, he had practiſed as a Phyſician. Soon after 
He was hired to Count Haſlang, the Count's own Secretary 
ſent to the Sheriff of Surrey (who had an Execution againit 
the Defendant, ) to acquaint Him“ that the Defendant was 
protected by Count Haſlang. 


The Queſtion was, Whether the Defendant was intitled 
to the * Privilege of a Foreign Mini/jter's Domeſtic Servant, 
„ viz. Phyfician to Baron Haſlang ;” that is, Whether He 
was really and bond fide his Servant ; or, whether it was only 
a collufive Hiring, a colourable Service, a mere Sham and 
Pretence, in Order to ſcreen Him from paying his juſt Debts. 


It was then ADJOURNED. 


Lord MAnsF1ELD now obſerved upon the Act of 7 
Ann. c. 12. that there 1s not an Exception in it, but what 1 
agreeable to and taken from the Law of Nations. | 


The Privilege of a foreign Miniſter extends to his Family 


and Servants: And this Privilege has been long ſettled, to 
extend 
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extend to the Servants who are Natives of the Country 
where He refides, as well as to his foreign Servants, whom 
He brings over with Him. | 


By the Law of Nations, a foreign Miniſter can not give a 
Protection to a Perſon who is not bong fide of his Family. 


The Queſtion therefore is, Whether this Defendant is 
hond fide a domeſtic Phyſician to a foreign Miniſter :* (I 
do not mean that it is neceſſary that He ſhould lie in his 
Houſe.) | 


His Lordſhip occaſionally took Notice of the negligent 
Manner in which the Lifts are kept at the Sheriff's Othce : 
And then proceeded, to the Purport following. 


As to the Queſtion ©* Whether this is a bond fide Service, 
* or merely colourable”—]t does not appear, that this Defend- 
ant ever preſcribed to any One Perſon in the World, as a Phy- 
ſician, before He was hired by Count HasLanG. Then 
He was hired on the 14th of June laſt, juſt when He found 
ir neceſſary to be protected from this Debt. And Dr. Red- 
mond then was, and now remains upon the Liſt, as the 

Count's Phyſician. This Man's very Retainer is in the 
Form of a Protection from his Debis ; which is a ſuſpicious 
Circumſtance. Then what has He done, as a Phyſician ? 
He ſwears he has preſcribed to ſome of the Servants : But 
no Particulars are ipecified. He lives at Vaux-hall: and 
keeps a Coach and Livery-Servants. | 


Binker ſhoek, de Foro Legatorum, ſays, ©* That a Perſon in 
Debt, can not be taken into the Service of a foreign Mi- 


„ niſter, in Order to protect him.” And indeed this would 


give the foreign Miniſter a Power to diſpenſe with the pri- 
vate Debts of the Subjects of this Country. 


Now here was actually Judgment again/t him; only ſuſ- 
pended by a Writ of Error. He was before protected by the 
Morocco Ambaſſador : And when he went Home, then the 
Defendant got this Protection. Kellerho, Count Haſlang's 
Secretary, ſoon after ſent to the Sheriff of Surrey, who bad an 
Execution againſt him; acquainting bim © that this Man was 
frrotected by Count HasLanG.” The Secretary Himſelf 
ſwears this: Which ſhews the View to have been the Pro- 
tection. But a foreign Minifter can not protect by Way of 
ſcreening a Debtor from paying his juſt Debis. He has no 
ſuch Privilege. . 


Then his Salary is but gol. a Year : And he ſwears © that 


he never ſince the 14th of June preſcribed to any other 
| e Perſon 
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tereening People from paying their juſt Debts. 


„% Perſon but the Ambaſſador's Family.” And yet he lives 
in Splendor, and keeps ſeveral Livery-Servants. This Di- 
lemma is clear: Either he had no Patients before; or it was 
not really and fairly worth his while to quit his Profeſſion, 
for a temporary Salary of 40l. a Year. 


Therefore his Lordſhip was clear, that this was not a 
fair bond fide Tranſaction; And, confequently, that the De- 
fendant was not intitled to the Privitege he now claimed. 


At the ſame Time He declared, that the Statute of 7 Ann. 
was only declaratory of the Law of Nations, and that the 
Law of Nations was in full Force in theſe Kingdoms. 


Mr. Juice WiLmoT concurred with Lord Ma ns- 
FIELD, as to obſerving the Act of 7 Ann. c. 12. in all 
Caſes properly and fairly brought within its true Meaning 
and Intent. But he was clear, that Dr. Coy/garne was not 
what He pretends to be; that is a real Phyſician. He owns 
he has been a Trader; (though he has left it off:) But he 


does not aſcertain awhen or where he practiſed as a Phyſician. 


if he was not, why ſhould the Count retain him as a Phy- 
fician? And he is to have but gol. a Lear, for Board à ND 
Serwice as a Phyſician, Here is no Proof of any of his Pre- 
tcriptions being ever taken by any of the Count's Family; 
nor even of their being made up: Neither is it uſual to re- 
tain Phyſicians. Domeſtic Phyſicians are not the Cuſtom of 
modern Ages; though it was cuſtomary amongſt the Anci- 
ents. Therefore I have Doubt about this Character that he 
claims, of a domeſtic Servant. The Profeſſion of a Phyſi- 
cian is honorary; and the Retainer ſhould come from the 
Ambaſſador: Whereas this Man offered himſelf; and it is 
plain enough that it was done with a View to this Protection. 


Therefore He does net appear to Me to be the domeſtic Ser- 
want of a foreign Minifter, He was before protected by the 
Morocco Ambaſſador: He is gone Home. Then, after his 
Departure, ard when that Pretence could no longer ſerve 
Him, and the Plaintiff had got Judgment, he brings a Writ 
of Error, and gets this Protection. But an Ambaſſador can 
not PROTECT; It is the Law that gives the Provection. 
Whereas here, the Secretary ſends Notice to the Sheriff 
** That the Count has protected him.” The Vieau therefore 
is manifeſt : And the Defendant does not ſeem to be intitled 
tos the Character that he has aſſumed. 


{t will be of very bad Conſequence, if Protections ſhould 
Le fer up 10 Sale, or made Uſe of merely for the Sake of 


: The 
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The two other Judges, Me. Juſtice VATES and 
Mr. Juſtice As rox, concurred, for the ſame Reaſons; 
being thoroughly ſatisfied, upon the Circumſtances of this, 
Caſe laid all together, and upon the whole Complexion of 
it,“ that this was not a bond fide Service, but a Scheme to 
©« ſcreen Him from the Payment of his Debrs.” And 
Mr. Juſtice As Tow mentioned the Caſe of Wigmore v. 


Alvarez: [Which ſee cited, together with. others on this 


Subject, ante, p. 1479. in Barb's Caſe]. 
Fer Cur. unanimouſly and clearly, 
RuLE DISCHARGED. 


Mr. Walker prayed that it might be diſcharged with 
Coſts. But Coſts were not added; becauſe Mr. Kelly, the 
Attorney who appeared to ſupport the Rule, declared 
in Court on Lord Mansfield's aſking Him Who was 

bis Employer”) © That he was concerned for Count 
% Haſlang, and employed and paid by Him.” 


Rex verſus Ellen Taylor, late Bent. 


HE was brought up by Habeas Corpus from Lancaſhire ; 
having been committed to the Hous E or Correce 
TIon at Manche ſter, for diſobeying an Order of two ſuſtices 
« adjudging her Child to be a Baſtard, and ordering Her to 
„% maintain it, by paying 84. a Week for ſo long a Time as 


the Child ſhould be chargeable to the Pariſh ;” there to 


remain without Bail or Mainprize, except ſhe ſhall put in 


ſufficient Surety ** to perform the ſaid Order, or elſe, &c.” * 


or be otherwiſe diſcharged by due Courſe of Law. 


She was unmarried when the Child was Zorn; but was 


now married to Taylor. 


Sir Fletcher Norton, (Attorney General) Mr. Stowe, and 
Mr. Dunning, for the Defendant, objected iſt to the War- 
rant of Commitment; alledging, that the juſtices of the 
Peace had no Power, under 18 Eliz. c. 3. to make this Or- 


der upon Her, for her maintaining the Chi'd ; She being 


then a married Woman, and incapable of having any Fre- 


ferty : So that She could neither pay Money nor give Secu- 


rity. And the Huſband was in Fact, incapable to pay git. 


Her being a married Woman. is apparent upon ihe Return: 


And We have alſo Proof of it, by Affidavit. 
To 
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To prove * that a Feme-Cyvert can not be charged,” They 
cited Foley's Caſes of Laws relating to the Poor, p. 56, in 
Point: And they inſiſted that the Huſband ought to have 
been ſummoned to ſhew Cauſe againſt this Order. 


2d. Objection. By 18 Eliz. c. 3. They are obliged to 
commit to the common Gaol; And in that Caſe, She would 
have been intitled to Charities ; Whereas this Commitment 
is to the Houſe of Correction: where there is no ſuch Be- 
nefit. And as this was a new AQ of Parliament, they were 
obliged to purſue it literally, They mentioned a Cale of 
*P.26G.2. Rex v. Boys ; where it was determined “ that upon a new 
1753-B.R. «* At of Parliament, they are confined to the Method 
«*« preſcribed in it.” 3 


| They faid that the 6 G. 1. c. 19. F 2. does not extend to 
„ | the preſent Caſe. This is not a criminal, but a civil Caſe. 
| She has been already puniſhed as a lewd Woman. There- 

fore this Caſe ſtands only on the 18 Eliz. 


Contra, pro Rege, Mr. Morton, Mr. Wedderburn, and 
Mr, Wallace, anſwered the Objections. 


1 iſt, Von conſtat that She was a married Woman: But 

1 admitting that She was; Yet Matrimony can not diſ- 

| charge a Woman from either a Crime or its Penalty: The 
Huſband takes Her under this Incumbrance. -” 


This is not like Caſes under 43 Eliz. For under this Act, 

it is a Puniſhment : Luat in Corpore, fi non habet in Loculo, 

But under the 43 Eig. the having Ability is eſſentially requi- 
ſite to making any Order grounded. upon it. 


In 11 Rep. 61.—Dr. Fofter's Caſe—it was determined, that 
a Feme Covert was within 1 Els. c. 2, § 14. and ſhall 
forfeit for not going to Church. And in 2 Strange 1120. 
Rex v. Crofts, a Feme Covert may be convicted on 9 G. 2. 
c. 23. for ſelling Gin. | | | 


2dly. The Houſe of Correction is preferable to the 
Common Gaol. Beſides, This Caſe is within 6G. 1. c. 19. 
§ 2. which impowers the Juſtices to commit Vagrants and 
other criminal Perſons charged with ſmall Offences, either 
to the common Gaol, or Houſe of Correction, as they ſhall 
*V.6G.t. think proper. For the AQ ſays“ And whereas Vagrants and 
c. 19. F 2 « her Criminals, Offenders, and Perſons charged with ſmall 
„ Offences, are for ſuch Offences, or for Want of Sureties, 
to be comniſtted to the County-Gaol,” It enaQs that they 
| may 


Eaſter Term 5 Geo. 3. B. R. 


1681 


may commune tuch Vagrants and other Criminals, Offenders, 
Perſon and Perſons, either to the Common Gaol, »r Houſe of 
Correction, as they in their Judgment ſhall think proper. 
And this Woman is within the Words, © other Offenders,” and 
«* other Perſons.” This is a Commitment for an Offence ; and is 
(ia the Words of the Act of 18 Elis. c. 3.) * till She ſhall find 
*« ſuch Surety as aforeſaid, or be otherwiſe diſcharged by due 
„ Courte of Law.” They cited Rex v. Davis, M. 28G. 2. B. R. 
where an Indidtment was holden to lie againſt a Pariſh-Offi- 
cer, for refuſing to receive a Pauper regularly removed to 
his Pariſh: Though it was objeRed, ** that it was a new 
« Offence, ſo made by the At ef 3, 4 V. & M. c. 11. 
« & 10. which AQ gives a particular Penalty; And that 
« therefore it was not inditable.” However this is One of 
the ſinall Offences mentioned in 6 G. 1. c. 19. F. 2. 


Lord MansFitLD—ift. A Feme-Covert is liable to 
be proſecuted for Crimes committed by her. This Woman 
has diſobeyed the Order of the Juſtices. And the 18 Elia. 
c. 3. preſcribes the Puniſhment here inflicted upon Her. 
There is no Need to ſummon the Huſband, in a criminal Pro- 
ſecution againſt the Wife. | 


_ 2dly. *Tis within 6 G. 1. c. 19. $. 2. She is committed for 


an Offence; and for Want of Sureties. *'T'is therefore with- 


in the Proviſion of that AR, and a legal Commitment: And 
it is better for Her, than a Commitment to the common 


Gaol. 
Mr. Juſtice WI MO r had no Doubt about it. 


1ſt, The 18th of Eliza. expreſsly conſiders the producing 


| Baſtards, as an Offence - Not only the getting or bearing 


the Child, but the leaving it to be a Burthen on the Pariſh, 
and defrauding the Relief of the true Poor of it. Therefore 
the Juſtices may order a proper Puniſhment ; and alſo take 
Order for the maintaining the Child, in Relief of the Pa- 
riſh: They may do either, or Both. 


Matrimony does not purge the Crime She is ſtill the Object 
of the Law, as to Criminal Juriſdiction. So was the Caſe 
of the Woman ſelling * Gin. There was no Need to ſum- 
mon the Huſband. The Huſband is not liable for the crimi- 
nal Conduct of his Wife. 


2dly. And if it be a Crime, She is a Criminal Offender 
within 6 G. 1. and may be committed to either Priſon, as 


Sir J. S. 
1120. 


the .Juſtices think proper. And it is for the Eaſe, Benefit and 


Advantage of the Party committed, to ſend her to the 
Houſe of Correction, rather than to the Common Gao]. 


The | 


1682 Eaſter Term 5 Geo. 3. B. R. 


The Order mentioned by Mr. Foley was made upon 2 
Feme Covert © to keep her Grandchild.” But ſuch Orders 
| made upon Parents and Children ** reciprocally to maintain 
| « Each Other,” are not upon the Foot of Criminality ; but 
| to give a moral Obligation a legal Efficacy. 


As to the Concluſion of the Commitment—The Words 
of the Act are purſued, The Addition of—“ and until 
*« diſcharged by due Courſe of Law; —is only nimia Can- 


9 | tela, and non nocet It can not vitiate the former Part of 
il the Order, | 
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i} Mr. Juſtice YaTes concurred. 


it. All Offences are perſonal : And no Change of the Of- 
fender's Circumſtances can diſcharge Her. The Huſband 
was no Object of this Eaw: Therefore there was no Need 
to ſummon Him. : 


4 2dly. It is good, within the 6 G. 1. though it had been 
| bad under 18 Eliz. "I 


Mr. Juſtice As rox concurred likewiſe: and ſaid, it 
was a clear Caſe. Oo 


Fer Cur. unanimouſly, 


REeEMANDED. 


* Po | Combe, Eſq; verſus Pitt. 

| 1536 to 

q 1591. HE Defendant's Counſel having moved for a new 

1 Trial, purſuant to the Liberty reſerved for them, as 

is mentioned in Pages 1586 and 1591; Cauſe was now 
ſhewn, and allowed; and, conſequently, the Rule diſ- 

4 | charged. 


The ObjeRion was to the Plea-Roll, which contained 
Nothing but the Declaration and the Plea of Nil debet - 
Whereas there was a Plea in Abatement, which had been de- 
murred to, but had never been deſerted, nor any Judgment 

upon it entered on the Roll, before Nil debet was pleaded, 
(as the Counſel for the Defendant alledged;) and which 
the Plaintiff ought not to have dropped, but ought to have 
entered it on the Roll. This, they ſaid, was an Irregula- 
rity which would vitiate the whole: And the Acceptance of 
the Ifſue (in which this Plea in Abatement was omitted) 
could not cure it. 


But 
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But THE Cour held this irregularity to be cured by 
the Defendant's accepting the iſſue, and paying for it. His 
Objection ought to have been made at that Time: It is 700 
late ta make it now. 


RULE DISCHARGED. 


Rex verſus Wroughton, Eſq; and Others, ed, 


M ſhewing Cauſe againſt an Information for a Mi/de- 
meanor, in obſtructing Divine Service in the Church, 
and groſsly inſulting the Rector Peruſey was the Name of 
the Church: And the Rector's Name was Townſhend, The 
particular Circumſtances were long and minute; Enough of 
them will appear from what the Court ſaid, It is ſufficient 
to hint, that Mr. Townſhend was a Well-wiſher to the Me- 
thadiſts ; that he had admitted One of them into his Pulpit ; 
and Mr. Mroug bten, a juſtice of Peace reſiding in his Pa- 
riſh, diſapproved of it and ſtrenuouſly oppoſed it. 


After hearing the Affidavits and Arguments of the Counſel 
on both Sides 3 Gigs 

Lord MaxsritLD declared that He always under- 
ſtood “ That a Preacher muſt have a Licence from the 
«« Biſhop o the Diocese wherein He fo preached ;” And 
% that a Licence from the Biſhop of a particular Dioceſe 
would not give the Perſon Authority to preach in every 
„ Dioceſe, nor in any other Dioceſe,” Indeed this is very 
ſeldom diſputed : but if it be diſputed, He took it to be in 
Serineſs ſo, by the Canons. 


In the preſent Caſe, He thought the Court ſhould not in- 
terpoſe, upon the Application of Mr. Townſhend (the Rec- 
tor ;) becauſe he had /apprefed Truth, and thereby mijre- 
preſented the Caſe ; and alſo for another Reaſon, wiz. that 
Mr. Townſhend was going out of the Way of the general 
and uſual Courſe of celebrating Divine Service in the eſta- 
bliſhed Church. Again, there was an Inhibition, which had 
been obtained againſt Mr. Townfhend from the Biſhop of the 
Dioceſe ; who had commiſſion d Mr. Mrougbiten to ſee it 
'complied with. Further, Mr. Tow: fend himſelf behaved 
improperly, by particularly marking Mr. Wrougbton, and 


| preaching perſonally at Him in his Sermon. And it ſeemed 


to Him, that the Blow complained of was not a Blow 
ſtruck Mr. Townſpend by Mr. Wroughton, (as is charged upon 
Him ;) but an accidental Bruſhing him with his Finger, 
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preach ix it. 


— 


1 Therefore, there is no Reaſon for the Court to interpoſe 


in an extraordinary Way, in this Caſe as it is circumitanced, 


Otherwiſe, I would have it underſtood, in general, that 
Met hodi ſis have a Right to the Protection of this Court, if 
interrupted in their decent and quiet Devotion: And ſo have 
the Di/enters from the eſtabliſhed Church likewiſe, if ſo 
diſturbed. : 


Mr. Juſtice WIL uo r was of the ſame Opinion, for 


the ſame Reaſons. Here is a total Suppreſſion of Truth and 


Facts on Mr. Townſbend's Side, who makes this Applica- 
tion: And upon the whole of the Aﬀidavits, I ſee no Miſ- 
behaviour in Mr. Wrouhton ; and very great Milbehavi- 


our in Mr. Townfbend. Mr. Wroughton applied to the 


Biſhop, attended Him, and was directed by Him to take 


Care that no unlicenſed Preacher ſhould preach in the 


« Church of Peraſey ? And the Biſhop actually iſſued an 
Inhibition; which Mr. Toronſbend defied and diſobeyed. 
And the'Blow is ſufficiently accounted for, as quite an Ac- 


cident, and not attended at all as a Blow. 


He added that He took the Law about Licences to be as 


Lord Mansfield had ſtated it: It muſt be a Licence from the 


Biſhop of the Dioceſe; (though in Practice, it is not fo uſed.) 
Stridiy, the Biſhop of the Dioceſe is to licenſe All who 


Mr. Juſtice YaTes concurred for the fame Rea- 
fons : and added-—** with Cofts ;** becauſe he had ſuppreſſed 
the Truth. | | | 

Mr. Juſtice As ro concurred with Mr. J. Yates ; 
As the Court would act have put Mr. Wroughton to the Ex- 
pence of defending Himſelf againſt this Rule, if the whole 
Circumſtances of the Caſe had been diſcloſed, 


Per cur. Let the Rule be diſcharged, with Cofts. 


Oates, ex dimiſſ. Markham, verſus Cooke. 


HIS was an Action of Treſpaſs and Ejectment: To 
which the Detendant pleaded the General Iſſue, 


It appeared in Evidence, That GronxcE BEAUMONT 
being ſciſed in Fee of the Tenements in queſtion, five Acres 


whereof were Cepybold holden of the Manor of Vakefeld, 
and the Reſt were Freebold, duly made his left Will and Teſ- 


tamentin Writing bearing Date the 2gth Day of September 
8 3 | . 


C . Ke. nns5 


1760: (Which Will was ſet out verbatim, in the Caſe.) 
The Subſtance of it was as follows. He gives ſeveral Sums 
of 3/. a Year, to divers Perſons; Some, for Life; Some, 
in Fee: One of which Annuities for Life he expreſly dire&s 
to be paid by his Truſtee or Executor; and afterwards adds 
—* theſe Legacies to be faithfully paid 35 my Tru/tee 
% John Cooke, every Year, and Yearly, a month after 
« Martinmas.” He then gives ſeveral ſmall Legacies. 
He wills and deſires, that William Frith ſhall not be re- 
„ moved from his Farm, upon any Account whatſoever, 
« during his Natural Life; He paying the ſame Rent as 
*« uſual: He leaving the Farm. Whoever: come into it, 
4e to pay after the yearly Rent of 9/. And his Deceaſe, 
« the ſame.” Then immediately follows do alſo leave 
4 unto my Truſſee and Executor, out of the yearly' Rents of 
© the Farm,” il. los. a Year and yearly, for Repairs and 
© other Uſes of the Farm.” He afterwards leaves to,his Truſ- 
tee and Executor, 3/. for ſawing out the Rough Ing; 
and 5/.: to build a'Tamb for Him, in Tankerfly* Church- 
yard : He and his Heirs always to ſee that it be kept in 
Order.“ Then he gives ſeveral Directions, and ſeveral 
more Legacies. -** And I do hereby conſtitute JohN Cook E 
« beforementioned, ſole Executor and Truſtee of this any laſt 
« Will and Jaſtament; He paying All my juſi Debts, Legacies, 
« and Funeral Charges.” Delivered by the aforeſaid Teſta- 
«« tor, to he his laſt Will and Teſtament in the Preſence of 
« Witneſſes ſurrendered according to: La James Brookes, Ed. 
« ward Lloyd, T homas Butler.” And further Ia deſire that 
« the Bed wvith all the Furniture thereunto belonging, ſtanding 
„in the Cloſet, be left there, particularly for my Trujtee, 
« that when he pleaſeth to come over, he may lodge there 


* without Lett, -Moleſtation, or Hindrance.“ 


- 


After the making of the ſaid Will, to wit, on the Sth 
Day of April 1761, the ſaid George Beaumont ſurrendered 
the ſaid Copybold Tenements to the U/e of his Will; and af- 
terwards died ſeiſed of the ſaid Premiſſes, reſpectively, in 
Manner aforeſaid; Leaving John Smith, John Parkin, Tho- 
mas Beaumont, and the Lefſor of the Plaintiff, his Nephews 
and Co- Heirs at Law. | 


The Queſtion was, cc Whether any Eſtate, and whats 
« paſſed ro Joh Cooke the Truſtee,” 


Mr. Walter argued for the Plaintiff; Mr. Fenton for the 
Defendant. | = 


On Behalf of the Plaintiff, the Heir at Law, It was urg- 
ed, That there was nothing to diſinherit Him: And the In- 
tention of the Teſtator is uncertain, 
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He took a legal Eſtate; and therefore the Heir was barred. 
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On the contrary, for the Truſtee, It was inſiſted, That 


And to prove ' that He took a Fee by neceſſary Implication,” 
the Caſes of Shaw v. Weigh, 2 Strange 798. Willis v. Lucas, 
1 Peere Williams 472. Colliers Caſe, 6 Co. 16. and Actland 
v. Ackland, 2 Vern. 687. were cited and relied on. 


Tux Courr were All clear, « that both the Freehold 


and Copyhold paſſed to John Cooke, the Truſtee, in Fee.” 


Lord Mansy1ELD declared, He had not a Particle 
of a Doubt. The Hntention is to be collected from a// the 
Parts of the Will: and it muſt be clear; Or elſe the Heir 
at Law ſhall not be diſinherited. But here, the Teſtator's 


Intention is moſt clear, “ that He meant to deviſe his Rea! 
« Eſtate, in Truſt.“ g hrs 


Mr. Juſtice Wir Mor concurred. Cooke, the Truſ- 
tee, took the legal Eſtate, by this Deviſe. The Intention of 


the Teſtator is to be collected from ll the Parts of the Will 
taken together: And if it be thereupon zeceſary to imply it, 
tis the ſame Thing as if it was particularly expreſſed. Now 


Here are Trufts to be executed, which the Truſtee could 


not execute and effectuate, without having an Eſtate in Fee 


. deviſed to Him. No particular technical Terms are requi- 


ſite; *Tis ſufficient, if the Implication be ſtrong, violent, 


and neceſſary, And here it i ſo: (Which He ſhewed, at 


large.) 


Mr. Juſtice YaTEs was likewiſe of the ſame Opinion, 


And held that the Implication here. was clear, plain, and 


neceſſary, The Eſtate muſt be coextenſive wich the Charges: 
And here are Annuities charged upon the Real Eſtate, and 


deviſed in Fee. Therefore a legal Eſtate was certainly in- 


tended to be deviſed to the Truſtee. 


Mr. Juſtice As rox concurred ; declaring it to bea 


clear Caſe in his Opinion, 


Per Cur.—unanimouſly, | 


JupensnT of Noxsvirt. 
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Bright verſus Purrier. 
HIS was an Action brought upon a Foreign Bill of 


Tueſday 14 
May 1765. 


Exchange, payable at the Diſtance of 120 Days. 


The Bill was refuſed to be accepted. The aſſignee there- 
upon brought this Action againſt the Drawer, within the 
120 Days: Who put in Bail to the Action. | 


Sir Fletcher Norton and Mr. Walker moved, on 7 1 
laſt, on Behalf of the Defendant, to ſet aſide the Plaintiff's 
proceedings, for Irregularity, inſiſting, that this Action was 
brought prematurely : For it muſt be preſumed, they ſaid, 
that there was, at the Time the Bill was drawn, a Confider- 
ation given for the F orbearance of Payment for the 120. 
Days. 


But THe CourT had great Doubt about this: They were 
not ſatisfied that the Plaintiff's Right remained ſuſpended 
for 120 Days. 


Whereupon the Counſel for the Defendant turned their 
Motion, That the Defendant ſhould be diſcharged on 
„Common Bail,“ upon the Inſufficiency of the 4fidawit 
made by the Plaintiff i in order to hold Him to Bail : (Which 
Affidavit. was only by Way of een as appears by a 
* Bill of ne Se. ts 


A RuLs was . 1 to ſhew Cauſe: WRT Rule 
was now made ABSOLUTE. 


Rex verſus Samuel Dixon. 


Subpang out of the Crown-Office had been ſerved upon 
Mr. Samuel Dixon, an Attorney, with a Duces tecum 
of certain Papers hereafter. mentioned; to give Evidence 
before the Grand Jury of the County of Northampton, at 
the laſt Aſſizes there; and to produce three Vouchers which 
had been produced and inſiſted upon by one Mr. Peach, Mr, 
Dixon's Client, before a Maſter in Chancery: And this Sub- 
fœra with the Duces tecum was in order to found a Proſecu- 
tion by way of lndictment againſt Peach (who had produced 
theſe Vouchers before the Maſter,) for Forgery, Mr. Dixon 
did not appear before the Grand Jury, in Obedience to this 
Subpana. 2 pon, 
On 
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On Monday the 6th inſtant, Mr. Vallace moved on Behalf 
of the Proſccutor, for an Attachment againſt Him, for re- 
fuſing to appear; and had a Rule to ſhew Cauſe. 


Mr. Caldecott now ſhewed Cauſe. He infifted that Mr. 
Dixon could give no other Evidence, but of what had been 
communicated to Him by his Client, tw ConyripexCE: 
And'therefore He was not compellable to produce theſe Papers 
againſt his Client, in order to prove him guilty of a Forgery. 


Lord MansF1erD was clearly of this Opinion; And 
that Mr. Dixon, inflead of producing them ggainſt his Client, 
ought to have, immediately upon receiving the Sabpæna, 
delivered them up to his Client. EATS 

-. Mr. Juſtice Wir Mor concurred that He ought not 
to have produced them againſt his Client. 


Mr. Juſtice YaTes was of the ſame Opinion; and 
thought the Rule ought to be diſcharged with Coſts. 1 3 


RuLe diſcharged, with Cosrs. 


N. B. Theſe were nat Papers that had been detain- 
ed or impounded by the Court of Chancery; 
but femained in Mr. Dixon's Hands, as Pa- 

pers belonging to his Client Peach, who had 

produced them as Vouchers to his. Account, 

and which were afterwards returned to Mr. 

Dixon as his Solicitor.'' 7 9 


* : 2 1 
4 K 


Surman verſus Shelleto. 

R. Harvey made a Motion for full Coſts: though the 
M Jury had found only 15. Damages. They had given 
JVJ)VVVVVVVVE han. at £4 

It was an Action for“ Words : and there was a Collapuium 
*V. 21 J. 1. laid about the Plaintiff's Trade; and alſo a ſpecial Damage 
c. 16. ON © laid, of his baving loſt his Buſineſs by reaſon of the ſpeak- 
9 g 40. ing of the Words. The Words in Queſtion were contained 
V. ante, p. in the 3d. Count; on which 3d. Count, the Verdict was 
1282, 1283 taken: And they were theſe “ Thou art a Rogue; And 
1284.) ** thou haſt cheated me of ſeveral Pounds.” | 

NF "Rs ON The 
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The Rule, He ſaid, was that where the Words are zo? 
% actionable in themſelves, there ſhall be full Coſts, if ſpecial 
% Damages are laid; though the Damages found be under 
« 40s.” And to ſhew, that theſe Words are act in themi: lves 
actionable, he cited Harar. 8. Wake v. Chapman et Ux. and 
5 Med. 398 Savage v. Robury, 5 


Indeed, if the Words ſpoken are in a ackionable, 
and leſs Damages found than 40s. there ſhall 2% be full 
Coſts; gy there be a, Colloguium, and ipecial Damages 

ſt 


laid, as a Subſtantive and independant Injury.“ 5 See Mr. 
7 Bp jg FF | 5 | 8 gp 
But Taz Cova held the latter Words, Thou haft = va 
 # cheated me of ſeveral Poundt, to be aftionable : And told 3. (p. 20 to 
Mr. Harvey, He muſt be content with his 40s. Coſts. 238.) and the 


Caſes there 


Mor 1 cited and 


Butterworth and Barker verſus Walker and Wa- 
| terhouſe. = 


NY I R Fletcher Norton and Mr. Lee ſhewed Cauſe againſt a 
g Prohibition to ſtop the Prerogative Court of York from 
proceeding to grant a Faculty for an Organ in the Church of 
Halifax. CAE „ - HTO Tg 


The Cauſe below was for obtaining a Faculty for it: And 
there was a Citation of the Pariſhioners and Inhabitants, to 
appear, and * to ſhew Caufe why an Organ ſhould not be 
s ereted in their Pariſh-Church.” They did ſo: And their 
Objection was, that the Plaintiffs below had not the Con- 
« ſent: of the Pariſh.” The Anſwer was“ But We have 
* the Conſent of the Church Wardens And there is alſo fo 
large a Subſcription for erecting and maintaining it, that it 
e will never. be chargeable to the Pariſh,” And they alſo al- 
ledge the Conſent of a Select Meeting or Veſtry. The other 
Side deny that the Pariſh in general is bound by the Conſent 
of this Select Meeting or Veſtry. Whereupon the Applicants 
for the Faculty alledge, that for 20, 30, or 40 Tears, it 
has been uſua] to collect the Senſe and Conſent of the Pa: 
riſhioners about all Parochial Matters, at ſuch Select Meet- 
ings or Veſtries ; and that the whole Pariſh are, and for all 
the Time.allegats have been bound by the Acts and Conſent 
of ſuch Select Meetings or Veſtries. 


| Upon which, theſe Pariſhioners. who oppoſed the Organ 
moved for a Prohibition. | | : 
| 2 ä | The 


—Eafter Term 5 Geo. 3. B. R. 


The Counſel who now ſhewed Cauſt againſt it, not only 
contended, that the Conſent of the Pariſh is not neceſſary ; 
but allo inſiſted that there is ne Ground ſhewn for a Prohibi- 
tion. For the Applicants for the Faculty on/y alledge, that 
© for 20, 30, or 40 Years, it has been uſual to collect the 
« Senſeand Conſent of the Pariſhioners to all parochial Mat- 
« ters c“; And that** At one of theſe Meetings, &c. c; 
And ** that for ALL the Time ALLEGATE, it has been 
«© uſual c.“ So that here is yo Cuſtom in Iſſue ; nor any 
Thing that the Eccleſiaſtical Court can not try: It is only al- 
ledged, that “ for 20, 30, or 40 Years it has been uſual, 
„ thus to collect the Senſe of the Pariſh.” But here is no 
Allegation of any immemorial Common-Law-Cuſtom : And 
therefore the Eccleſiaſtical Court may proceed. 2 Ro. Abr. 
286. pl. 42, 43. Latch 210. Clark v. Prowſe, A Cuſtom 
alledged in a Libel, and denied by the Defendant in the Ec- 
eleſiaſtical Court, may be there decreed againſt. The Caſe 
between the Church Wardens and the Rector of Market-Boſ- 
eworth, in 1 Ld. Raym. 435. was ſo: And a Prohibition was 
refuſed, afrer that Sentence. That Caſe gives the true Rea- 
ſon of this Court's iſſuing Prohibitions to the Spiritual Court, 
to inhibit them from trying Cuſtoms; namely, ** becauſe 
« they have different Motions of Cuſtoms, as to the Time 
«© which creates them, from thoſe that the Common Law 
© hath. For, in ſome Caſes, the Uſage of ten Years; in 
« ſome, twenty; in ſome, 3o Years ; make a Cuſtom in the 
% Spiritual Court; Whereas by the Common Law, it muſt 
« be Time whereof fe.” Which Reaſon failed in that Caſe ; 
becauſe they had there adjudged “ that there was xo ſuch 
© Cuſtom ailowed by their Law, (which allows a leſs Time 
© than the Common Law dogs,” to make a Catom“) 


Tag Court obſerved, that the very Ground of ap- 
plying for the Faculty, is, that the Parith are net to be 
* burthened: with the Expence of this Organ.” The very 
Condition of praying it is, “that it is to be maintained by 
* 4 Subſcription.” | ; 49924 55: 6-30-3815: 5 N 


Mr. Wedderburn, who was for the Prohibition, ſaid that 
no Matter of Splendor or Ornament in the Church can be 


done without the Conſent of the Pariſh. . 


Ms. Juſtice WiLMorT aſked Him what Authority He 


had for this Poſition, He ſaid, He knew na ſuch Doctrine. 


Ms. WeppeERBURN did not ſpecify any particular Au- 
thority for it; but went on, to ſay that this Court will not 
ſuffer the Eccleſiaſtical Courts to proceed upon temporal 
Rights: And here is a temporal Right, in the Pariſh. There- 

: | fore, 
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fore, whether it be laid as a Cuſtom, or not,” is imma- 
terial: The Queſtion is, Whether a temporal Right does 
% not intervene.” The Pariſh can not be bound by the 
Majority of a Meeting of their Repreſentatives, or by their 
Church-Wardens. | 


Mr. Wallace, on the ſame Side, obſerved, that if the Ec- 
cleſiaſtical Courts allow the Evidence of 10, 20, zo, or 40 


Years to be a Proof of a Cuſtom, the alledging a Uſage for 
ſuch a Time only, without alledging it to be immemorially, 


would be ouly an Artifice to elude Prohibitions to hinder 
Them from trying immemorial Cuſtoms. And if Ornaments 


can be :;mpoſed upon the Pariſh by the Ordinary, without the 
Conſent of the Pariſh, the Pariſh will be bound to maintain 
them. He infiſted that the Eccleſiaſtical Court have no ſuch 
Power as that of impoſing them without the Conſent of the 

Pariſh : And We deny any ſuch Conſent ; or any Ulage for 
the Pariſh to be bound by ſuch a Meeting as this was, 


Lord Mans PIEIp—(directing his Diſcourſe to Mr. 
Wedd:rburn and Mr. Wallace) repeated the Caſe, The Ec- 
cleiiaftical Court ifſue a Citation for the Pariſhioners and In- 
habitants to appear and ſhew Cauſe why this Organ ſhould 
not be erected in their Church. They do appear. It appears 
to be applied for, upon a Sub/cription ; and a Conſznt by a 
Selech Meeting is alledged : But it is denied“ that the Pariſh 
« are bound by ſuch Select Meeting.” Then it is alledged, 
that for 20, 30, or 40 Years, it has been the Uſage ** that 

„the Pariſh in general are bound by ſuch a Select Meeting.“ 
Upon this, you apply for a Prohibition. 11 | 


But His Lordſhip did not, at preſent, declare any Opinion. 


Mix. Juſtice Wit. Mr thought they were proceed- 
ing below, upon a Miftake. The Citation muſt be intended 
to have been iſſued, for the Pariſhioners to ſhew ©<* Whe- 
% ther they have any femporal Rights that will be injured by 
« ſetting up an Organ.” Bur the Conſent of the whole Pariſh 
can not be eſſentially neceſſary io the Ordinary's ſetting up 
an Organ: Nor would the Pariſh be bound to repair it, 
when 2 up. ; | 


Now if the Conſent of the Pariſh is zot neceſſary, then 


all theſe Proceedings below. are nugatory. It ſeems as if they 


did think ſuch Conſent to be neceſſary; And I own, that 7 
the Conſent of the Pariſh were neceſſary, I ſhould think the 

Prohibition ought to go; becauſe the Conſent of the Yeftry 

can not bind the awhe/e Pariſh, without immemorial Uſage. 


Ms. 
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| Mr. Juſtice YaTEs * thought that a Prohibition 
| ought to go, , there were any temporal. Right to be deter- 
mined. For a Uſage of 30 or 40 Years is not ſufficient: It 
can be no valid Cuſtom, unleſs it has been uſed Time our 27 
Mind. 


This Suit, He fd, hw, ſeems to Me to be walz | 
nugatory.. : f 


Panne 6 can not be ber with nero omamenis, 
without their Conſent, as well as that of the Ordinary. The 8 
Citation might be intended only to prevent Injury being done 
to the Property of their private Sents 1 in the Church. | 


Both Sides here ſeem to 1b Wart the Confeat! of the 
Pariſh neceſſary ; ; which 1 it is rot. | | 


Mr. Juſtice Asron—lIf proper, Trial of the Cuſtom : 
is eluded. by . alledging a Uſage of 40, 30, or 20 Years, I 
ſhould think Mir. Wallace's Obſervation to be right. 


The Pariſh may be uſed to meet and conſider of neceſſary 

Repairs: But they can not preclude the Ecclefiattical Court 

. from. ordering, an Organ, or any Thing elſe within their 
* 11 | 


This Orgas 3 Is fend to bs provided, by voluntary n 
Zution. The Citation was iſſued in order to receive Reaſons. 
againſt Injuries that might happen to the private, Fropersy of 

the Pariſhioners | 


Bot the Ecclefitcal Court Joes not encroach upon or 


i 


. Lord OE n Gb We go upon is 
a That a Prohibition will not be e Us 
1˙t o bang vc rt DISCHARGED. 
FP , 
7 
n Money, * atſan;; and Blackmore, verſus Decken 
May 1765, ; 8 Leach: 


| | (In Error: * 
8 0 0 Waere const ſat, The Lerd Chief Juſtice Pu a r 
Sen 


came perſenally into Court, to confeſs (ore tenus) his 
put to a Bill of Exceptions in this Caſe; purſuant to 
the Requiſition of the following Writ, 972, 


« GEORGE 


— 
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10 GEO RGE. the Third tc. To our truſty and well- be- 
„loved Charles Pratt Knight, Our Chief Juſtice of the 


« Bench, Greeting —Whereas We have lately been informed 


« that in the Record and Proceſs and alſo in giving of Judg- 


« ment in a Plaint which was in Our Court before You and 
« Your Aſſociates, our Juſtices of the ſaid Bench, by Our 


„ Writ,. between Dryden Leach, and John Money, Fames 
« Watſon, and Robert Blackmore, in a Plea of Treſpaſs, Af. 
« fault, and Impriſonment, manifeſt Error hath intervened, 
& to the great Damage of the ſaid John, James and Robert; 
« which ſaid Record and Proceſs, for the Error aforeſaid, 
1% We have cauſed to be brought into our Court before Us; 
« And now, on the Behalf of the ſaid Job James and 
Nobert, We are informed, in Our ſaid Court before Us, 

„ that at the Trial of the Iffue firſt joined between the ſaid 
4 Parties in the Plea aforeſaid, the Council learned in the 
«© Law of the ſaid Jobs James and Robert alledged on their 
„ Behalf certain Exceptions to the Opinion then declared 
% and given by You ; and that the ſaid Exceptions were 
< then and there written in a certain Bill, to which You put 
«©, Your Seal, at the Requeſt of the ſaid Jobn James and 


a 


1 Robert, according to the Form of the Statute in ſuch Caſe. 


% made and provided ;. and the ſaid John James and Robert 


„have brought into Our Court before Us the ſaid Bill with 
© Your Seal put to the ſame, as it is ſaid ; Whereupon the 
e ſaid Fobn James and Robert have beſought Us to do what 


«« further ſhould ſeem meet to be done in this Behalf, ac- 


<<, cording to the Form of the ſaid Statute; And foraſmucli 


« as by the Statute it is ordained, that in ſuch Caſe the 
<< Fuftice whoſe Seal ſhould be put to ſuch Exception be 


* commianded to appear before Us at: a certain Day, to cox- 
„ #73 or deny his Seal; Therefore We command you that 
% you perſonally appear before Us, on the Morrow of the 
„ Aſcenſion of our Lord, wherefoever We ſhall then be in 
England, to confeſs or deny the Seal ſo put to the ſaid Bil! 
«© of Exceptions as aforeſaid to be Your Seal, according to 
e the Form and Effect of the ſaid Statute; And that you 
«© bring with you, at the ſame Time, this Writ. Witneſs 


«William Lord Maisfield, at Wiſtminſter, the 24th Day of 


« April in the fifth Year of our Reign.“ 


N. B. The Bill of Exceptions, ſealed by Lord Chief Ju. 
:ice Pratt, had been previouſly brought into this Court, and 
was now in the Hands of Mr. Over, as Secondary of the 
Office of Pleas: And all the Proceedings, down to and in- 
cluding the abovementioned Writ, were entered upon the 
Rolls of this Court. 


The Lord Chief Juſtice Px ATT being now come into this 
Court, purſuant to the Command contained in the ſaid Writ, 
| delivered 
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delivered it to the Lord Chief Juſtice of this Court; Mr, 
Oven, at the ſame Time, delivering the original Bill of Ex- 
ceptions into Lord Mansfield's Hand. Whereupon Lord 
Mansfield, ſhewing to Lord Chief Juſtice Pratt the Seal 
thereto affixed, aſked Him Whether that was his Lord. © 
% ſhip's Seal, or not.” To which Queſtion, his Lordſhip 
anſwering in the Affirmative, Lord Mansfield redelivered the 
Bill of Exceptions to Mr. Owen; at the ſame Time deliver- 
ing to Him the abovementioned Writ, with Orders that 
„it ſhould be filed.” tan Det © 


Note—There was no written Return to this Writ: 
But Mr Oxmen propoſes to indorſe upon it“ Sir 
*« Charles Pratt Knight the Chief Juſtice within named, 
«<< perſonally appeared in the Court of the Lord the 

A Lis before the King Himſelf Sc, on the Dzy of 
„the Return within written; and confeſſeth that the 
« Seal put to the Bill of Exceptions within mentioned 
«« is his Seal | "4 | Age 


The Lord Chief Juſtice of Common Pleas immediately re- 
tired without fitting down: And the Lord Chief Juſtice of 
this Court attended Him till He was got paſt the Puiſne 
Judge, but not quite to the Door of the Court, 


n 15 


Y Py 8 6 
WS. n ** L 


Fur. 45 Rex verſus The Inhabitants of Burton Bradſtock. 
y 17 5. 98 3 1 1 ot, 


This Caſe is already printed and publiſhed, in the Quarto 
Edition of -my-SETTLEMENT-CasE8s,'\ No. 171. P. 531. 
See it abridged, in the Table. lee 2 e 
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Mondey, 20 | Rex verſus Righton Eſq; 
May 1765. 1 in Eads d& it 1 
R. Coxe ſhewed Cauſe on the Part of the Defendant, 
why his Client ſhould not pay the Proſecutor his Coffs. 
by Hm expended in this Cauſe, for the Detendant's #7 going 
e Trial, in purſuance of his Notice given for that Purpole. 


It was an Iudictment for refuling to take upon Himſelf the 
Office of Borſholder: Which Indictment the Defendant had 
removed by Certi:rari ; and thereupon had (of Courſe) en- 
tered into Recognizance ** to appear, plead, and try it at the 
« next Aſſizes. The Defendant had obtained a Rule for a 
Special Jury; And every Thing was ready for Trial : Not 

| | 14} | ly 
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Only Five of the Special Jury appeared; And Neither Side 
prayed a Tales ; (though the Defendant had a Warrant for 
a Fales in his Pocket. ) 


The Queſtion Was, Whether upon theſe Circumftan- 
„ ces, the Defendant was obliged to pay Colts for xot going 
on to Trial.“ = 


Mr. Filmer, for the Proſecutor, urged very ſtrongly, that 
He was obliged to pay them.” 


Mr. Coxe argued, on the contrary, that the Defendant. 
had been guilty of zo Default; and that the Proſecutor might 
have prayed a Tales, if He had thought fit. 


Mr. Filmer replied, that They were not provided with a 
Warrant for a Tales; becauſe it was incumbent on the De- 
fendant, to go on to Trial: And He had actually a War- 
rant in his Pocket, but would not uſe it. 


Tus Cour were unanimoufly of Opinion, that 
the Defendant had not been guilty of ſuch a Default as 
could render Him liable to pay Coſts for not going on to 
Trial: The Preſecutor might have come prepared with 
a Warrant for a Tales, if He had thought proper. 


RulE DiscxaRceD. 


The End of Eaſter Term 1765, 5 C. 3. 
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Rex verſus Edmund Thirkell. 
Friday, 7 


June 1765. H E had been convicted of an Aſſault upon Mary Amelia 
Halfpenny, an Infant under ten and e of five 
Years of Age, with Intent to raviſh Her. 


_ Eight of the Jury ſigned a Paper in his Favour ; intimat- 
ing their Di/approbation of the Verdict, which They them- 
ſelves had given. | 


On 7 ueſday the * of May laſt, He was 3 up and 
committed. 


Lord 8 then expreſſed great Diſlike of 
ſuch Repreſentations made by Jurymen, after the Time of 
delivering their Verdict. It might be of very bad Conſe- 
quence, to liſten to ſuch ſubſequent Repreſentations contrary 
to what they had before found upon their Oaths ; and which 
might be obtained by improper Applications ſubſequently 
made to Them. 


Mr. Juſtice WiLMorT alſo expreſſed the ſame Diſlike 
of ſuch ſubſequent Repreſentations made by Jurymen after 
their Departure from the Bar ; and thought 188 ought to 
be totally diſregarded. 


Upon Lord MansFi1ELD's Report, it 8 that the 
Child had alſo received the foul Diſtemper from Him. 


| He was, at that Time, only committed to the Cuſtody 
of the Marſhal. 


Mr, 


ns 
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Mr. Juſtice WIL Mor now pronounced the Judgment 
of the Court upon him; vz. | 5 


To be ſet in and upon the Pillory at Charing- 
Craſi, for an Hour, between the Hours of Twelve 
and Two: To be imprifoned One Year ;*To find 
Security (Himſelf in 1007. and his Sureties each in 
50.) for his good Behaviour for Three Years ; and 
to pay a Fine of 6s. 84. 


Rex verſus - Oſborn. . 


R. Morton ſhewed Cauſe againſt quaſhing an Indict- 3 
ment for ſelling, as two Chaldron of Coals, a Quan- 

tity defeive, by ſo many Buſhels (in the Inditment ſpecified) - 

of that Quantity which a Buſhel ought by Law to contain, 


He argued, that this is tantamount to an Indictment for 


ſelling by falſe Meaſure ; and diſtinguiſhed the preſent Caſe 


from thoſe of 1 Sir J. S. 497. Rex v. Gibbs. 1 Ld, Raym. 
442. Rex. v. Flint, and 2 Salk. 687. S. C. 


It is no Objection to an Indictment, to ſay * that a civil 
„Action might have been brought: For, the Perſon injured 
may take either Method. 


The Caſe of Rex v. Marks in 1 Ld. Raym. 702. was an 
Indictment for the unlawful Taking, Vi et Armis, ſo much 
Money (ten Pounds) in Pecuniis numeratis, of F. S. Mr. 
Eyre moved to quaſh it, becauſe an Action lies : Sed nor 
allocatur. | 


Therefore the Court will not quaſh it on Motion. 


Lord MansFiELD—A Man may be indicted for e- 
ing by falſe Meaſure But this is not fo charged If it had ®See the 
been charged, * that He ſold by falſe Meaſure ; by a Buſbel Gates in 


Point, of 


which contained but ſo much, whereas the legal Buſhel Rex . 


« aught to contain ſo much;“ it had been another Thing. Wheatley, 
"Y 2 ande, Vol. z, 


. : | . \ : „ 1 i P. 1125 to 
Mr. Juſtice Wi.morT and Mr. Juſtice YaTes. Both e had 


concurred. The latter ſaid, It was only a Declaration turned roy Bun- 
into an Indictment. The former mentioned Rex v. Lewis, nage 1130. 
P. 1775. 28 C 2. in this Court; which was an Indictment And Rex v. 


Driffieid, 
and Rex v. 
Combrune, 


for ſelling as Gum-Senega, what.was ot Gum-Senega ; 
And that Judgment was arreſted : Which was a very ſtrong 


»Caſe, he laid. and other 


| Caſes there 
[Many cited 


1698 


** 
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[Many Caſes in Point were there cited by Mr. Serjeant 
Hewitt : And on Friday gth May 1755, his Rule © to arreſt 
„the Judgment,” was made abſolute, without Oppoſition, ] 


Lord MAxSFIEZID—If there be no Doubt of this 
Inditment being bad, it is better for the Proſecutor, to 
quaſh it on Motion, And I take it, that it ought to be 
expreſsly charged © that the Defendant ſold them by falſe 
Meaſure :”) Whereas here, it is act expreſsly charged, but 
only left to be collected by Implication. 


Mr. Juſtice As rox thought that this ſelling ſhort 
Meaſure inſtead of full Meaſure was worthy the Attention of 
the Legiſlature ; although it might not be indiftable at Com- 
mon Law, unleſs charged to be by falſe Meaſure. He agreed, 
that this Indictment has not the proper Averments. 


Mr. Juſtice WiLwoT—The Reaſon why this is not 
indiQable, is, becauſe it is in every Body's Power, to prevent 
this Sort of Impoſition : Whereas a fal/e Meaſure is a general 
Impoſi tion upon the Public, which ean not be well diſcovered. 
Vet He concurred with Mr. Juſtice As rox, that this is an 
Inconvenience which very much requires a Remedy. 


Per Car. unanimouſly, 


IN DIcTMENT QUASHED, 


Rex verſus Eundem. 


HIS was the /ame Point as the laſt: and therefore 
the /ame Rule was made. | 


InvicTMENT QUASHED, 


Rex verſus John Storr. 


N the laſt Day of laſt Hilary Term, Mr. Serjeant 
O Hewitt moved to quaſh four Indictmentz, being (as 
He faid) for private Injuries only; though laid © i et 
4 Armis; And He had a Rule to ſhew Cauſe. 


Mr. Attorney General now ſhewed Cauſe why theſe four 
Inditments(which He ſaid were for forcible Entries and De- 


tainers) ſhould not be quaſhed 


The 


rr 


. AX 


2 


the Evidence. | King, upon 


vas, Primd facie, as good as Manu forti.” 8 
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The firſt was for unlawfully entering his Yard, and dig- 
ging the Ground, and erecting a Shed ; and unlawtully and 
with Force and Arms putting out and expelling one 
Mr. Sweet the Owner, from the Poſſeſſion, and keeping 
Him out of the Poſſeſſion of it. | 


It was objected, that this is only an Action of Treſpaſs 
converted into an Indictment.“ 


But this is charged as an unlawful Entry, with Force and 
Arms, upon the Poſſeſſion of Mr. Sæveet. | 


There is no other Difference between this Caſe and * Rex * In Eaſter 
v. Bathurſt and Others, Trinity Term 1755, but that hat Term 1755, 
was an Entry with Force and Arms into a Dwelling-Houſe ede 
or a School-Houſe with the Appurtenances: This, into a fuſes to 
Yard and Shed. | | quaſh that 
Indictment, 


An Entry with Force and Arms, unlawfully, upon the Pf ten: . 


ſeffion of Another, and putting Him out of Poſſeſſion, is an in Trinity 
indictable Offence ; even though the Perſon ſo entering has following, 
a Right. And the Court can not, before Trial, ſay ** that they gave 
Hit was not with Force and Arms:“ That muſt depend upon 8 

a | Demurrer. 
Therefore the Court will not quaſh theſe Indictments, on | 
Motion. 


N. B. There was 70 other Charge of Violence in the 
preſent Cafe, befides the common technical 
Term of Vi et Armis, | 


Mr. Juſtice WIL moT—In four of the Counts in Rex 
v. Bathurſt et al. Manu fortiè (which was in the firſt) was 
omitted: And it was holden, ** that any Sort of Force ſuffi- 
*« cient to ſupport it might have been given in Evidence, 
by Virtus of the Words Vi et Armis; Though if no ſuch 
* Evidence ſhould be given upon the Trial, the Defendant 
** ought to be acquitted. | 


Mr. Juſtice As rox mentioned, that He took 
Mr. Juſtice De nisoN to have ſaid, that Vi et Armis 


According 
to my own 
Note, his Words were“ This is laid to be with Force and Arms: And the Degree 
«+ of the Force muſt depend upon Evidence.“ 


Mr. Serjeant Hewitt and Mr. Caldecott, contra, argued in 
Support of the Motion. 


PART IV. Vor. III. Hh They 
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They took Notice, that three of theſe Indictments differ 
from the Fourth: The firſt is for erecting a Shed Fc. The 
2d. for erecting &c, The 3d. for cutting a Bellfry, (which 
in Lincolnſhire means a Stable :) The 4th. (which They did 
not object to,) for entering c. a Davelling-Houſe ; and Vi et 
Armis and with firong Hand &c. 


They inſiſted that the Offence charged in each of the for- 
mer three, reſpectively, was a private Injury; and does not 
nt all concern the King or the Public; And therefore was not 
indictable. To prove this, They cited 2 Hawk. P. C. c. 25. 
p. 210. And Rex v. Thomlinſon, Tr. 9 G. 1. for entering a 
Cloſe, was quaſhed. | 


The Caſe of Rex v. Bathur/t, they ſaid, was, upon the 
Face of it, an IndiQtnent for a forcible Entry, and not for a 
common Treſpaſs. It was a ſtronger Cafe than this: That 
was againſt three Perſons, who were enow to make a Riot; 
This is only againſt a /ingle Perſon : That was for entering a 
Davelling-Houſe, and putting Him out of Poſſeſſion : 7 his 
is only entering a Yard, digging the Soil, and erecting a 
Shed. | 


There are many Caſes prior to that of Bathurf: Hil. 11 
n G. 2. Rex v. Archer; Paſ. 22 G. 2. Rex v. Caſt; Rex v. 
„N. B. The Hide, and Rex v. Hide and Another, Tr. 22 and 23 G. 2 *. 
three laſt | | 


' Rules were The converting an Action of Treſpaſs into an Indictment 


_ ee is attended with geen: Tnconyenience : It makes the Plain- 
4 tiff a Witneſs for Himſelf ; and ſaves Cofls. | 


Defence, 


| Rexv.Raws 


ſon. Tr. Mr. Attorney General, in Reply—Let them demurr ; that 


1749-22 the Point may be ſettled. 
and 23 . 


botchegule The Caſe of Rex v. Bathurſt muſt govern the preſent Caſe. 


was en- And in that Caſe it is ſettled, wY that any Degree of Force 

larged, and Violence ſufficient to ſupport an Indictment may be 
© given in Evidence under the Viet Armis; Which contra- 
dicts the Principle laid down by the other Side: 


_ Ewery Battery, every Breach of the Peace is indictable. 
The Party injured has his Election to bring an Action, or to 
indict. Every Treſpaſs too is indictable, if it comes out 
upon the Trial, to be an Offence againſt the King and the 
Public. | 1 


Rex v. Bathurft was only Vi et Armis And Vi et Armis is, 


yr 487 there holden to be, equipolient io“ with @ firong 
*« hand.” 


It 


D —. y—_—_ wry 1 222 2 


bis. 
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It is ſaid, that in that Caſe, there were three Defendants ; 
Here, only One. But One Man may commit a Breach of 
the Peace; though not a Riot: He might be armed with 


Piſtols, for aught that appears to the contrary ; And this 


might be, poſſibly, proved. 


There is no Diſtinction between a School-Houſe, or even 
a Dwelling-Houſe, and a Yard or Stable, 


After that ſolemn Reſolution in the Caſe of Rex " Ba- 
thurft, an Indictment of this Sort ought not to be quaſhed 
in a ſummary Manner, on Motion. 


Lord ebend bbs Objection to the fourth * 


dictment is given up. The other three ſtand, all of them. upon 
the ſame Ground. Nothing but the N A. implies 
Farce. Every Force and Violence is a Breach of the Peace. 


The Caſe of Rex v. Bathurſt * not ſeem to Me to lay 
down any ſuch Rule as ** that /i et Armis alone implies ſuch 
* a Force as will, of itſelf, ſupport an Indictment.” There, 
the Fact itſelf naturally implied Force: It was turning and 
keeping the Man out of his Dwelling-Houſe; and done by 
three People. Three of the Judges lay a Streſs upon that 
Circumſtance, of its being an Entry into a Dwelling- Houſe - 
And the Parties who framed the Indictment n had a 
View to indi for a forcible Entry. 


As at preſent adviſed, I ſhould think the proſe Caſe 
within theſe that juſtify the Quaſhing. 


Coming with a Pipl, thengh poſſible, is not to be ſuppoſed. 


If there be no Doubt upon it, there is no Reaſon to put 
the Defendant to more Expence. 


Mr. Juſtice Wir. oT thought that it ought to appear 
to be an inditable Offence: For otherwiſe, in Caſes where 
there was no Malice, the Defendant might be put toa great 
Expence without Remedy or Satisfaction. 


The Caſes cited ſhew, ** that ſuch Indictments have been 


« quaſhed:” And that of Rex v. Bathur oy being an Entry | 


into a Davelling-Houſe makes that Caſe no Authority in 


H h 2 But 
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But this Caſe ſtands indifferent, Whether the Offence is 
* indiCtable or not:” Whereas it ought to appear upon the 
Face of the Indictment “' that it is indictable.“ 


Therefore he was for quaſhing theſe three Indictments. 


Mr. Juſtice VAT Es concurred, Rex. v. Bathur/t was 
determined upon a right Principle: But there, the Nature of 
the Offence appeared; and Evidence might be given te ſhew 
the Offence to be indictable. It was a forcible Entry into a 
Man's private Dwelling-Houſe, by three People. | 


But in ordinary common Caſes laid Vi et Armis, We are not 
to ſugpoſe and preſume Swords and Piſtols, or any Thing cri— 
minal and indictable, unleſs it be charged. Hete 1s no 
Outrage or Violence charged, or probable. 


Therefore He was for quaſhing. 


Mr. Juſtice As T o x likewiſe concurred, A Man can 
not be indiQted for a bore Treſpaſs. In a Caſe of Rex v. 
Jopſon and five Others, P. 25 E. 2. B. R. All the Caſes of 
this Sort were cited: And the Court refuſed to quaſh it on 
Motion. The Diſtinction there taken was, that there were 
4 Nuzibers of Perſons unlawfully aſſembled, and actual Force 
* It was an „charged; And therefore that Indictment was not quaſhed.* 
Indictment | | 
againſt JohN Joysow and five Others therein named, charging that They and ſeveral 
other Perſons to the Jurors unknown, unlawfully aſſembled, to diflurb the Peace of 
the King; and, being ſo aſſembled, the fix Defendants particularly named, with 
Force and Arms, at &c, the Mine of Black Lead of J. B. and J. S. Eſquires, did un- 
lawfully break and enter, and 60 Pounds Weight of Black Lead Ic. of the Goods and 
Chattels of the ſaid J. B. and J. S. did unlawfully take and carry away ; againſt the 
Peace &c. | | i | Ds 
Mr. Clayton moved to quaſh it; for that no Indictment would lie; it being only a 
Treſpaſs, for which an Action of Treſspaſs or Trover might and ought to have been 
brought: And he cited ſeveral Inſtances where Indictments had been very lately 
quaſhed, becauſe the Matter was merely actionable. Many of theſe have been already 
mentioned: Others were Rex v. Birkhead, M. 11 C. 2. Rex v. Newhall (qu, when) 
Rex v. Archer; Rex. v. Maſon; Both in Hil. & Paſ. 11 C. 2. (but Both were without 
Defence.) Rex v. Fackjon, M. 12 G. 2, Rex v. Heaton et al. Tr. 13 G. 2. (quaſhed 
without Defence.) Rex v. Camage, H. 14 G. 2. Rex v. Coates, H. 14 G. 2. and Rex v. 
Bateman, the ſame Term, | 
Tax Cour thought it to be ſuch a Sort of Offence, that they ought not to quaſh 
the Indiftment upon Motian: The Defendants might demur, if they thought proper. 
And They were unanimous in diſcharging the Rule. | 


In Rex v. Bathurſt, the Ruling Reaſon was that it was 
« a Dwelling-Houje :” And there would have been no Occa- 
ſion to have Recourſe to that Reaſoning, if Fi et Armis alone 
had been ſufficient, The Degree of Force ought to appear 
»þon the Indictment. 1 4 


If 


th ah 8 a 
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If it was a Matter of Property, it ought to be ciwilly tried: 
As was done in a Caſe of Rex v. Wightwick, temp. Lord 


Hardawicke. So, in Another, of Rex v. Fry—{tried by the 


Name of Fry and Mood) for peg down a Houſe at Tow 
bridge-Wells. 


Therefore I think the three Inditments which have been 
objected to, ought to be quaſhed, 


Lord Mans rIELD—Let the three Indiaments be 


quaſhed ; and the Rule be piscHARGED, as to 
the Other. 


See S. P. determined accordingly, poſt p. 1706. Rex v. 
Attins, the very next Day after this; and Rex v. Gil/et, on 
the ſame Day; and pa. 1707. Rex v. Bale and fifteen Others, 
on the laſt Day of this Ferm, 25th Tune 1765. 


| GT” 


Goodright, ex dimiſſ. Tyrrell, vid. verſus Mead Tee. 11 


and Shilſon. 


HIS was a ſpecial Caſe in FjeAment, from the laſt 


Lent Aſſixes for the County of Devon. It was tried 


betore Mr. Serjeant Burland ; And a Verdict was found for 
the Plaintiff, ſubje& to the Opinion of this Court, on the 
OY Caſe. 


Cas E—Tohn Shil/on, the Wat of the Defendant Nichalas 


Shilſon, being ſeiſed to Him and the Heirs Male of his Body, 
of the Premitſes in Queſtion, the Remainder to his own Right 
Heirs, by Leaſe and Releaſe dated 24th and 25th Oclober 


1742, previous to his Marriage with Suſannah Smerdon, con- 


veyed the ſame to Truſtees, to the Uſe of Himſelf for Life ; 


Remainder, to the Truftees to preſerve contingent Remain- 


ders; Remainder, to the Uſe of the ſaid Suſannah, for her 
Life ; Remainder, to his firſt and other Sons by the ſaid 
Suſannah, in Tail Male. 

The Marriage took Effect; and They had Iffue Nicholas 
Shilſon the Defendant, their only Son, 


In Trinity Term 1761, the ſaid John Shilſon ſuffered a 


common Recovery; and by Deed dated 24th June 1761, He 


declared the Uſes of the ſaid Recovery to be, to 
Lucas his Heirs and Aſſigns ; In Truſt, ro l the ſaid Pre- 
miſſes, and out of the Money ariſing therefrom, to pay and 
diſcharge certain Debts mentioned in the ſaid Deed ; and to 

pay 


June 1765. 
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pay the Reſidue of the Purchaſe-Money, or reconvey ſuch 
Parts of the Premiſſes as ſhould remain unſold, to the ſaid 
John Shilſon his Heirs or Aſſigns. | 


The ſaid Lucas, by Leaſe and Releaſe dated 27th 
and 28th October 1763, in Purfuance of the Trufts of the ſaid 
Deed laſt mentioned, conveyed the ſaid Premiſſes to Elizabeth- 
Tyrrell, the Leſſor of the Plaintiff, and her Heirs. 


The ſaid John and Suſannah Shilſon are both dead. 


The Queſtion is, © Whether, upon the Facts ſtated, the 
5 Plaintiff is intitled to recover the ſaid Premiſſes.“ 


Mr. Gould, for the Leſſor of the Plaintiff, inſiſted that the 


Purchaſer took a good Title under this Recovery. 


iſt, The Law does not ſuffer an Eftate limited by a Te- 
nant in Tail, 4 commence after his Death, to take Effect. 


2dly. The Limitations under the Settlement in 1742, are 
ineffectual, wrongful and wazd. 


3dly. If the Uſes are void in their Creation, they cannot 
be made good by the Common Recovery. 


Firſt—In Proof of the firſt Poſition, He cited Cro. Tar. 
and Lane; and Cro. Elis. 279, Blitheman v. Blitheman ; and 
Moore 683, Freſhwater v. Rois; and Telverton 51.8. C, 


Second Point lt is not yet well ſettled, ©* what Eſtate 
«© the Releaſee or Bargainee of a Tenant in Tail takes,” 
See 10 Co. 95. b. Edward Seymor's Caſe. 


But theſe Limitations are wrongful and void, in Point of 
Form as well as in Subſtance. The Tenant in Tail having 
taken back the Eſtate to Himſelf, He can do no more. All 
ſurther Uſes are utterly void. | 


As to the Manner of Operation by Uſes—He cited Telv. 
51. Freſhwater v. Rois, and Cro. Eliz. 279. Blitheman v. 


_ Blitheman ; Bro, Feoffments al. Uſes, p. 29. and Sheppard's 


* V.2 Salk. 
G19. pl. 1. 


4 
0 


Touchſtone of Common Aſſurances 509, which, he ſaid, was in 
Point to the preſent Propoſition. 


indeed there is a Didum in Machil v. Clark, which is con- 
trary to this. * But it is not Law ; nor 1s it at all mentioned 
in ſeveral other Reporters of the ſame Caſe. 


He 


— 


— 
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He admitted that by the Releaſe, a defeaſible Eſtate paſſes 
to the Releaſee: But denied that the Tenant in Tail can 
limit to Himſelf a Uſe for Life, to commence after this Limi- 
tation, 


The Doctrine cited from Sheppard's Touchſlone is in Point: 
For the preſent Caſe is a Remainder; which lies in Grant, as 
much as an Adwowſon does. | 


Third Point—Tf the Uſes are void in their Creation, a 
Common Recovery can not make them good: As appears by 
the Caſe in Cro. Eliz. 895, Frog Feld 7 Caſe; and that of 
Machil y. Clark, before-mentioned. 


He concluded that the Common Recovery con veyed a 
good Title to the Purchaſer. | 


Mr. Juſtice Wir moT—lIt is now fully ſettled, “ that 
a Releaſe or Bargain and Sale by a Tenant in Tail, will 
«© convey a baſe Fee, a defeaſible Eſtate, io the Releaſee or 
„ Bargainee :” Though it muſt be allowed, that the c No- 
tion was, and even in Lord Coke's Time, that a Tenant 
„in Tail could not convey an Eſtate longer than for his 
« own Life.” But that Notion is now over-ruled ; and the 
contrary, ſettled. 


Lord MansFitLD—lt is now ſettled, „that a Re- 
* leaſe or Bargain and Sale by a Tenant in Tail gives a 


« baſe Fee, voidable by the Iſſue in Tail.“ This is the Prin- 


ciple of Machil v. Clark: And many ſubſequent Caſes have 1 V. Salk. 


x . 5 . of, 619; Co- 
been grounded upon it; particularly, that of Szapilion v. . 


Stapilton. f SC; 7 Mod. 


| | qe, $Cz 22 
Beſides, The Common Recovery has made good this de- Mod 19, 


feaſible Eſtate. . 
| + Ia Chan- 


cery— See 


Either Ground makes an End of this Queſtion. The Re- Akyns 2. 
covery takes off the Fetters of the Statute de donis. 1 Atkyns 2 


Mr. Juſtice Wi.moT concurred, The Tenant in 


Tail had a Fee originally: And a Common Recovery leaves 


him a Fee again, by removing the Bar and Fetters impoſed 
by the Statute. When the Bar and Fetters are removed, it 
then becomes juſt the ſame Caſe as if he had been Tenant 
in Tail ab initio, And though formerly it was doubred 
* whether a Tenant in Tail could, any otherwiſe than by 
«© a Feoffment, grant any Thing more than for his own Life; 
Yet it is now ſettled, by the Caſe of Machil v. Clark, that 
*© He may, by Bargain and Sale, or by Leaſe and Releaſe, 
*« paſs a baſe Fee. And if ſo, it is in his Power to _ 
the 
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V. ante, p. 
1698. S. P. 


p. 1703. 


the Remainder, as He pleaſes. And it makes no Difference 
Whether it is limited to the Uſe of the Bargainee or the Re- 
leaſee, or to a Stranger, or to Himſelf for Life with Remain- 
ders over: For the baſe Fee feeds all the Uſes that are limited 
upon it; till avoided by the Entry of the Iſſue in Tail. 


Mr. Juſtice YaTes—A Leaſe and Releaſe, or a Bar- 
ain and Sale by the Tenant in Tail is not abſolutely void; 
Fut conveys a baſe Fee, defeaſible by the Entry of the Iſſue 
in Tail. This is now fettled by the Caſe of Machil v. 
Clark : And many Determinations and Conveyances are 
founded upon it. BN 


! / 5 SY 
Mr. Juſtice As rox concurred, 


Tur Court were, therefore, unanimouſly of Opi- 
nion, that the Recovery enured to the Uſes of the Serrle- 
ment, and that the Plaintiff had no Title.“ 


 Jopemenr for the DerExDanrt. 


5 Note— The Court determined this Caſe without 
hearing Mr. Dunnirg, the Counſel for 
the Defendant. a | 


Rex verſus Atkins. 


N Inditment was quaſhed ; being the ſame Point with 
the Three which were quaſhed Yeſterday : [V. ante, 
N. B. This was for pulling off the Thatch of a 
Man's Dwelling-Houſe; He being in 
peaceable Poſſeſſion of it, 


Per Lord MI NSFIELD and Mr. Juſtice As T on— 
This is within the Diſtinction taken Yeſterday: It is only 
for pulling off the Thatch. g | 
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Rex verſus Gillet. | V. ante, ut 
| | ſupra; and 
fe being an Indictment like the 4th of Yeſterday, — "poet 
the ſame Rule was made in this'Caſe, as in that vis. ding Caſe ; 
; S. P. 
That the Rule for ſhewing Cauſe why it 
ſhould not be quaſhed, be piscHarGeED. 


V. poſt, pa. 1731. Rex v. Bake and fifteen Others, 
on the laſt Day of this Term. S. P. 


Salvador verſus Hopkins : Wedneſlay, 


* 
1 
Heaton verſus Rucker. Si 


THE Queſtion at preſent debated was, Whether there 

„ ſhould be new Trials in theſe two particular Acti- 
ons upon a Policy of Inſurance ;” Which had been tried 
before Lord Mansfield. at Guildhall; where a Verdict was 
found for the Plaintiff, in Mr. Salvador's Caſe; And for 


the Defendant, in Mr. Rucker's Caſe. 


But there were nine Cauſes, in all, upon the ſeveral Inſu- 
rances of this ſame Eaſt- India Ship the Wincnuersea, 
(Captain Howe Commander ;) which were tried by ſpecial 
juries, at different Times, | 


The Charter-party, bearing Date the 2oth of Auguft 176 1. 
was according to a printed form, which has long been in uſe: 
In which, amongſt many other proviſions, there are the fol- 


lowing. 


* And to the End the ſaid Ship's Detention and Stay in 
India, and her Demorage for the ſame, if any ſhould hap- 
„pen, during her preſent intended Voyage, may be aſcer- 
*© tained, It is covenanted and agreed by and between the 
% Parties to theſe preſents, That in caſe the ſaid Ship ſhall 
„ within eight Months after the Delivery of the ſaid Ship's 
* laſt Diſpatches from England, arrive at her firſt conſigned 
„Port in the Eaſt Indies, China, Mocha, or elſewhere with- 
in the Limits granted or allowed to the ſaid Company; 
and Notice be given thereof, in Writing, of her Arrival, 
to the ſaid Company's Preſident, Agent, or Chief eg 

„ i „ 
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„ there; The ſaid Company will in ſuch Caſe, in four Ca- 
« lendar Months afterwards, or on or before the Eleventh 
% Day of February which ſhall be in the Year of our Lord 
1763, or at fartheſt ſo ſoon after as the ſaid Ship, making 
«© all reaſonable Attempts, may get about the Cape of Good 
* Hope ſo as to gain her Paſſage Home the ſame Seaton, lade 
* or cauſe to be laden on board the faid Ship, at fome Ports 
or Places in the ſaid Eaft Indies, China, or elſewhere with- 


nin the ſaid Limits, for England, ſo much Goods and Mer- 


** chandizes (including therein the ſaid Tons of Iron 
« Kintlage) as the ſaid Ship can conveniently ſtow and carry 
«© in Her, in Manner as aforeſaid, as ſhall amount in the 
*© whole and together to the Quantity of 484 Tons : But 
in default of loading the ſaid Ship within the Space of four 
«© Kalendar Months after ſuch Arrival and Notice given as 
« aforeſaid, the ſaid Ship ſhall from thenceforth enter into 
*© Demorage of 20l. 3s. 4d. a Day, for ſo long Time as She 
*© ſhall be detained in India, China, or elſewhere within the 
* ſaid Limits, in the Service and Employment of the ſaid 
* Company. And furthermore, if the ſaid Ship ſhall within 
the ſaid eight Months after She ſhall be diſpatched from 
„ England as aforeſaid, arrive at ſuch Port or Place to which 
„ She ſhall be conſigned, and give ſuch Notice as aforeſaid ; 
and yet is not diſpatched for England within the ſaid four 
Kalendar Months, or the ſaid Eleventh Day of February, 
or ſo ſoon after that the ſaid Ship (making all reaſonable 
*© Attempts) may get about the Cape of Good Hope ſo as to 
** gain her Paſſage Home the ſame Seaſon; NnoR DETAIN- 
E p by virtue of the next enſuing or following Proviſo or Co- 
« wenant; Then the ſaid United Company or their Aﬀigns 
** ſhall allow or pay unto the faid Part-Owners and Maſter 
* four Months Demorage, commencing from the ſaid 
«© Eleventh Day of February, after the Rate of 2o/. 35s. 4d. 
a Day, for and in Conſideration of the Paſſage fo Joſt, and 
*© her Stay in India after the ſaid Eleventh Day of February. 
* But in ſuch Caſe, no other Demorage ſhall be paid in re- 
e ſpect of the ſaid Ship's Stay after the ſaid Eleventh Day 
of February, And contrariwiſe, if the ſaid Ship ſhall not 
arrive at her firſt conſigned Port within the Space of eight 
Months after ſuch Diſpatches delivered as aforeſaid, That 
then the ſaid Company ſhall load the ſaid Ship as afore- 
* ſaid, within four Months after ſuch her Arrival, and 
, ſuch Notice given thereof as aforefaid ; or, in Default 
thereof, the ſaid Ship ſhall enter into the Demorage of 
** 207. 3s. 44. a Day, immediately aſter the Expiration of 
„the ſaid laſt mentioned four Kalendar Months, for and 
*« during ſuch Time as She ſhall be detained by the ſaid Com- 
** pany's Preſidents or Factors, in the Service and Employ- 
ment of the ſaid Company, within the Limits aforeſaid : 
** But then the ſaid Ship ſhall not have any further or 
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require, for buying Victuals or other neceſſary Proviſions 
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40 


greater Allowance, though the be not diſpatched ſo ſoon 
as to ſave her Paſſage that Seaſon, than four Months De- 
morage only, in Confideration of the Paſſa ge ſo loſt, and 
her Stay in India or elſewhere abroad on that Account; 
nor ſhall ſuch four Months Demorage, for the Loſs of ſuch 
Paſſage, be allowed, if the ſaid Ship be hy wirtue of the 


« ſaid next enſuing Proviſo or Covenant detained in the {aid 
« Company's Service, or if She be diſpatched within the ſaid 
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laſt mentioned four Months, unleſs it evidently be made 
appear, to the SatisfaQion of the Court of Directors for 
the Time being of ſaid United Company, that the ſaid 
Ship was hindered from her Arrival in Time at her 
firſt conſigned Port, by unavoidable Accidents only. 
PrxoviDkD always, and it is hereby covenanted and 
agreed, That the ſaid Company's Preſidents, Factors and 
Agents Hall hade liberty to DET a1N the ſaid Ship, after 
the faid Eleventh Day of February, in their Employment, 
in Trade, and alſo in Warfare; and ſhall have Liberty to 
let out the ſaid Ship to Freight, for the ſaid Company's ſole 
Benefit, for ſo long Time as they pleaſe ; ſo as ſuch De- 
tention be ſignified inWriting, and doth not exceed twelve 
Months from the ſaid Eleventh Day of February, and ſo as 
the ſaid Ship be diſpatched in a proper Seaſon to ſave her 
next Year's Paſſage : In which Caſe, the ſaid Company 
ſhail pay Demorage, ſor and during the Term of her De- 
tention, after the aforementioned Rate of 20. 3s. 4d. a 


Day, till She ſhall afterwards be diſpatched from her laſt 


lading Port, or the Expiration of the ſaid twelve Months, 


which ſhall firſt happen. But after the ſaid twelve Months 


are expired, the ſaid Ship may return for England; and 
the ſaid Company ſhall not be liable for any turther De- 
morage, or any Damage that may accrue by her Deten- 
tion after that Time : And in caſe all or any Part of the 
ſaid Ship's Lading ſhall, after the Expiration of the ſaid 
twelve Months, be wanting, yet the ſaid Company do 
agree, that the ſaid Ship may then return for Exgland; the 


Maſter having firſt made legal Demand, thirty Days be- 


fore his coming away, and due Proteft for want of the 


faid Lading. And furthermore it is agreed, That if the 


ſaid Ship ſhall arrive at her conſigned Port within eight 
Months after Delivery of the ſaid Ship's Diſpatches as 
aforeſaid, and ſhall not on or before the ſaid Eleventh 
Day of February 1763 be diſpatched for England as afore- 
faid, then the ſaid United Company, their Preſidents, 
Agents, Factors, or Aſſigns, ſhall over and above the 
Value of the ſaid 490. Sterling beforementioned to be al- 
lowed to be carried out, ſupply unto the Maſter of the 
ſaid Ship for the Time being, ſo many Pagothas, Rupees, 
or Pieces of Eight, Dollars, or other Coins, as need ſhall 


— 


1710 
—_— " 


6 — — 


Trinity Term 5 Geo. 3. B. R. 


* 


for the ſa id Ship, no! exc<eding the Value of 300 Dollars 


„ for every 100 Tons the ſaid Ship is let for; valuing the 


«6c 


Money ſo ſupplied, at fix Shillings and Sixpence a Piece 
of Eight or Dollar in Time of Peace, and ſeven Shillings 
and Sixpence in Time of War; and in the ſame Proporti— 
on, for Pagothas, Rupees, and other Coins. And in Caſe 
the ſaid Ship ſhall not be diſpatched by the ſaid Compa- 
ny's Preſidents, Agents, or Chiefs in Council aforeſaid, 
on or before the Eleventh Day of February 1764, then 
the ſaid Perſons who ſhall ſo keep the ſaid Ship, ſhall, 
over and above the ſaid Sums of Money beforementioned, 
furniſh and lend the Maſter, or the Maſter for the Time 
being, if he deſires it, ſo many Pagothas or Rupees more, 
not exceeding the Value of zool., Sterling for every Hun- 
dred Tons the ſaid Ship is let for, as upon a Survey to be 
taken as before directed, ſhall appear neceſſary to enable 
the ſaid Ship to proceed for England; ſo as the Whole of 
the Money fo furniſhed be actually laid out in Neceſſaries 
for the ſaid Ship; valuing each of the ſaid Pagothas at nine 
Shillings, and each of the faid Rupees at two Shillings and 
Sixpence : Both which Monies to ſupplied, with the Ad- 
vance of gol. for every tool. on the laſt mentioned Supply 
of Pagothas and Rupees, for and in Conſideration of the 
Riſque of the ſaid Ship's Return for England, ſhall be 
paid or (at the Company's Choice) allowed them out of 
the Freight and Demorage payable by Virtue of theſe 


Preſents. And if the ſaid Ship ſhall, by written Orders 


from the ſaid Company, be detained at Saint Helena or 
any other Port, to ftay for Convoy, in ſuch Caſe the ſaid 
Company ſhall allow the ſaid Part-owners and Maſters 


two Third-parts of the Demorage a Day, before agreed on, 


for every Day She ſhall be ſo detained ; but no Allowance 
ſhall be made to the ſaid Part-owners or Maſter on Ac- 
count of the ſaid Ship's keeping Company with any other 


of the Company's returning Ships, But the ſaid Company 


ſhall not allow or pay any Demorage for the Time that 


the ſaid Ship ſhall take up in amending any Defects: And 


further, if by the Time taken up in repairing any Defects 
in the ſaid Ship, She ſhould exceed the Times reſpective- 
ly limited for her Stay in the Eaſt-Indies, China, or other 
the Limits aforeſaid, or ſhould thereby happen to loſe her 
paſſage for England, the ſaid Company ſhall in ſuch Caſe 
pay no Demorage for ſuch Time fo loſt by repairing or 
amending any ſuch Defects, or for the Paſſage loſt there- 
by; ExceyT and PROVIDED nevertheleſs, and it is hereby 
agreed, That if the faid Ship be detained in the Com- 
pany's Service longer than the ſaid Eleventh Day of Je- 
bruary which ſhall be in the Year 1764, and by Reaſon 
thereof ſhall have Need of being repaired, that 9 
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«« ſaid Company ihall pay or allow Demora ge after the Rate 
«+ aforeſaid, for every Day the ſaid Ship ſhall be ſo repair- 
« ing, fo as the ſame do not exceed thirty Days.” 


1762. 


1763. 


1764. 


The Dates of the Facts were as follows 


March 25 th. 
Sept. 19th, 
Now. 4th. 
March 5th. 


28th. 


July. 


Dec. 11th. 


March 19th. 
21ſt, 


April 3d. 


April 4th. 


July 17th. 


The Ship failed. 


She arrived at Bombay. 


She left Bombay the firſt Time, 


She arrived at Calcutta, in Bengal. 


The Preſidency and Council of Braga 
entered into a new Agreement with 
the Captain; reciting “ that the 
uy Charter-Party would expire on the 
* 11th February 1764; but that the 
** Preſident and Council, finding it 
*© expedient to detain the Ship in In- 
dia, and defirous of baving the 
Time limited in the Charter-Party 
** prilonged, &c. — The Indenture 
therefore Witneſſeth, that the Captain 
lets the Ship to Freight, for one whole 
Year from the ſaid 11th of February 
1764, &c. 


The Ship arrived at Bombay, a ſecond 


Time. 
She left Bombay to go to Bengal. 
She arrived at Bengal. 


The Ship left Bengal to go to Bombay. 
The Ship was loſt. 


Mr. Hume received a Letter from the 
Captain, dated 14th of April 1763, 
incloſing a Copy of the new Agree- 
ment: Which Letter was nr 
read in a Coffechouſe. 


Some Inſurances were made by Mr. 
Hume. 


Other Inſurances were made by Mr. 
Hume. All the other Inſurances were 
made after the Captain's Letter of 14th 

April 
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April 1763 was received, and pub- 
lickly read in a Coffeehouſe. 


1764, October qth. An Account was received in London, 

| of the Ship's Loſs. All the Policies 

had this Defcription—** At and from 

Bengal, to any Ports or Places where 

and whatſoever in the Eaft-Indies, 

* China, Ferfia, or elſwhere beyond 

„the Cape of Good Hope, forwards 

* and backwards and during her Stay 

* at each Place, until her Arrival at 

«© Lyndon; on Money advanced or to 

„ be advanced for Bills drawn by the 

Captain for the Uſe of the Ship 

** Winchelſea, and for account of the 

_ © Owner ;, and upon Money, advanced 
or to be advanced as Abſence-Money, 

„to pay the Ship's Company; All or 
either, as Intereſt ſhall appear; at 

4 per Cent.” 


The Underwriters. inſiſted, that the Policies were voip, 
becauſe at the Time of underwriting, they were not expre/sly 
told of the neau agreement to detain the Ship in India for 
* a Tear longer than the enlarged Time provided for by the 
* Charter-party, which expired on the 11th of February 


ec 1 784. : 


The Cauſes were at fir ft tried with different Succeſs; But 
all the nine Verdicts were at /a/? uniform, for the Plaintiffs, 
the Infured, againſt the Underwriters. 


The Reaſons which governed the Court on granting or 
refuſing new Trials were—That the Underwriters are bound 
and preſumed to know the Courſe of the Eajt-India Trade, 


the Terms of the Charter-party, and the Deſtination of the 


India Ships (which are under the Direction of the Company, 
and not of their Owners)—That the Charter-party is a 
printed Form, of a very long ſtanding— That beſides the 
Liberty thereby given, to prolong the Ship's Stay for one 
Lear,“ it is very common, by a new Agreement to detain 
Her a Tear longer; (For, no Ship comes home in Ballaſt ;) 
And the longer a Ship is kept, the more beneficial it is to the 
Owners.—That the Words of the Policy are adapted t9 this 
Uſage ; being without Limitation of Time or Place; and 
without any Reference to the firſt Voyage particularly 
mentioned in the Charter Party.—-The Terms of the 
Policy, precilely deſcribe the Rifque, in its utiudſt La- 
titude; and neceſſarily extend to every Prolongation of 
Stay, 
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Stay, and every Country-Voyage.— That any of the Defen- 
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dants might have learned at the India-houſe all that was to be 


known, | 


No Mention was made, or Queftion aſked, at the Time 
of underwriting, ** when the Ship was chartered ;”” rauben 
« She ſailed from England; ** when She arrived in India; 
« whether She was continued a Year, according to the Pro- 
viſo in the printed Charter-Party:” And yet her Continu- 


ance in the Eaft Indies depended on all theſe Facts. 


If they ought neceſſarily to be diſcloſed, the Policy was void, 
to the Knowledge of the Underwriters, at the Time they 
took the Premium, 


The Chance of her Stay is one of the Riſques inſured. 


The Evidence in all the Cauſes was very ſtrong, © that 
„her ſtaying a Year longer, if known, would not have va- 
«« ried the Premium. 


This Ship was inſured at the ſame Premium, after the 
Prolongation of her Stay in India was known, 


None of the Defendants deſired to be , after they new 
that an Account of the new Agreement “ to prolong her 
„Stay for a Year longer,” had been received in England 
upon the 3d of April 1764: Which was notorious to then 
ALL, before the Intelligence of her Loſs, which came in the 
October following. . 


So that if there had been any Force to the Objection, it 
would have been waved by the Acquieſcence of the Under- 


writers, after they were fully apprized of the Whole. 


The nine Cauſes were theſe : 1ſt. Heaton v. Rucker ; 2d. 
Salvador v. Hephins; 3d. Hume v. Jebb; 4th. Hume v. 
Tidfwell; 5th. Black v. Boehm ; Gth. Black v. Innys ; 7th. 
Hume v. Da Coſta ; Sth. Black v. Bond; Qth. Hume v. Boehm. 


No. 1. was tried, the firſt Time, on the 26th February 1765 ; 


and a Verdict found for the Defendant It was tried, 
a fecond Time, on 1oth July 1765 ; and a Verdict found 
for the Plaintiff. No. 2. was tried on 26th February 1765 ; 
And a Verdict was found for the Plaintiff. No. 3. was on 


28th February 1765: And a Verdict found for the Plaintiff; 


the Defendants not making any Defence, No. 4, 5, and 6. 
were Verdicts for the Plaintiſ, without Defence, given at 
the ſame Time with No, 3. No. 7. was tried on itt March 
1766: And a Verdict for the Plaintiff. No. 8. was on 4th 
July 1766: And a Verdict for the Plaintiff, No. 9. (Hume 

v. Boehm) 
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v. Boehm) was tried on 4th Fuly 1766: A Verdict was found 
for the Defendant and a new {rial moved for on Friday the 
7th, and granted on Monday the 24th of Nowember 1765. It 
was accordingly tried a ſecond. Time, upon the 5th of May 
1767: And the Jury found a Verdict for the Plaintiff, with- 
out going from the Bar. 


As theſe Cauſes are very much blended together in their 
Nature and Circumſtances, I take the Matter up here 
(though anticipated in Point of Time;) and include the Hol: 
of the Motions for new Trials in all theſe Cauſes, in Oe 
fingle Report, Perhaps, the beſt Method of rendering the 
whole Matter, clear and intelligible, would have been, to 
have begun with Lord Mansfield's Report in this laſt Cauſe 


of Hume v. Boebm; which gave the exact Hiſtory of all the 


Reſt, and particularized the Evidence: But the great Length 
of ſuch a Report might have been objected to. 


. TuxsE two Cauſes of Salvador v. Hopkins, and Healon 
v. Rucker, being ſo very nearly connected with each other, 
were taken up together, and argued Jointly, as if they had 
been but one ſingle Cauſe. | 


On Friday 15th of May laſt, they were argued by Mr. 


Morton, Mr. Coxe, Mr. Walker, Mr. Dunning. and Mr. 


Abr againſt Hopkins.” 


Heaton, on Behalf of the Plaintiffs ; and by Sir Fletcher Norton 


(Attorney General,) for the reſpeQive Defendants, in both 
Cauſes. a x 


The Cour took Time to adviſe. 
Lord MaxsSFiELD now delivered the unanimous 


Opinion of the Court, That there ought to be a new Trial 
in the Caſe of Heaton v. Rucker ; but not in that of Salva- 


They thought the Uſage of the Eaft India Company's Trade 


and the Courſe of their Voyages, to be in Fact ſo notorious, and 


fo weil known both to the Inturers and the Inſured, they muſt 


be ſuppoſed fully apprized and ſufficiently conuſant of it; 


and that the Obligation of this Policy is to be taken, from 
the Words of the Charter-Party, (which refer to the Uſage) 
and the Uſage of theſe Voyages, in the fame Manner as if 
it was expretsly inſerted in the Policy. ö 


His Lordſhip entered into the Reaſons of their Deter- 
mination in theſe two Cauſes with more Particularity than 
may be neceſſary here to ſpecify ; as 1 have already menti- 
oned thote which ſeemed to govern their general Determi- 
nation in all the nine Cauſes. 


The 
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Tu E Cour efteemed this to be the moſt convenient 
way of determining this Queſtion; Becauſe whoever ſhall here- 
after inſure on an Ea/t-India Ship, will know that He inſures 
the Contingencies; and may take proper Precaution againſt 


them, if He will: Whereas if every Perſon inſured ſhould be 


obliged to open to the Inſurer al the Grounds of his Expec- 


tations about the Ship's Continuance in the Eaſt Indies, or 


coming to England, it might produce great Litigation and 
Confuſion in Caſes ariſing upon theſe Eaft-India Policies. 


The RuLes then made were, — That in Salvador v. Hop- 
kins, there ſhould be 


No New Trial: 
But in Heaton v. Rucker, —T here ſhould be 
A New Trial, 


TuE Cavuss of Hume v. Boehm was not tried till long af- 
ter this Determination in theſe two Cauſes ®, And the Ver- V. an 
dict being for the Defendant Mr. Morton moved, upon the P* 373: 
7th of Nowember 1766, on Behalf of the Plaintiff, for a new 
Trial; the Verdict being, as he alledged, contrary both to 
Law and Evidence: 


Ru LE to ſhew Cauſe. 


On Monday the 24th of November 1766, Sir Fletcher;Nor- 
tom ſhewed Cauſe. 


The great Queſtion was, Whether the Circumſtances 


of the Caſe and the Facts were ſufficiently communicated to 


„the Underawriter, at the Time of his underwriting the 
*-Foney.” | 


Tur Covar thought they were. 


They held that the Underſtanding of the Policy muſt de- 
pend upon the Courſe and Uſage of the Eaft-India Trade; 
and conceived it to be contradidory to the Policy, to ſay 
that the Underwriter did ot underwrite for a Country- 
* Voyage;” And were unanimous in making the Rule ab- 
ſolute, for a | 


New Txzt1ar. 


This Cauſe of Hume v. Boehm was tried the ſecond Time, 
upon the 5th of May 1767: And the Jury found a Verdict 
for the Plaintiff, without going from the Bar. 


PART IV. Vor, III. 00 | Rex 
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Thurſd, * Rex verſus Robert Hann and John Price, Juſtices 
Os of Peace for the Burrough of Corte- Caſtle, 


AUSE was now ſhewn againſt an Information which 
had been prayed againſt them, for a Miſdemeanour 
in the Execution of their Office, as Juſtices of the Peace 
for the ſaid Burrough, in refuſing to grant a Licence to ſell 
Ale, to one Ingram an IJan-keeper in that Burrough ; 
MERELY from @ Motive of RESENTMENT againſt Him, 
for having joined in an Affida vit made in Support of the In- 
tereſt which was adverſe and oppoſite to that which was 
eſpouſed by theſe two Juſtices and their Friends. 
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Their Defence was, that they did not act from any Re- 
ſentment or other corrupt Motive; but ſolely becauſe Ingram 
was an improper Perſon, and had kept a diſorderly Houſe, 
and continued to keep it after full Notice to the contraiy; 
and in particular, that he encouraged Gaming and Cock- 
fighting, at his Houſe. | 


® V. ante, Lord MaNSFTIELD— The Court ſhould never inter- 
556 to 565. poſe againſt Magiſtrates, “ unleſs They have acted from bad 
--— by Motives and mald fide; eſpecially in fuch a Caſe as this, 
kong Pitts, where They are entruſted with an abſolute Diſcretion. But, 
Eſqrs, for that very Reaſon, this is the ſtrongeſt Caſe for the In- 
| terpoſition of the Court, it appears that they have acted 


upon corrupt Motives. 


If it appeared clearly that this Man did keep a diſorderly 
Houſe, it would be a Reaſon againſt the Court's interpoſing 
againſt the Juſtices. But this does no? clearly appear. 


Upon the Whole, He thought, and by a full Diſcuſſion 
of the Afidavits ſhewed why he thought the Charge upon 
the Juſtices was not ſatisfactorily anſwered by them: And 
He declared it to be of very dangerous Conſequence, to per- 
mit the due Diſcretion of the 3 to be influenced by 
Conſiderations of this Kind. | 


Tart Cour thought it a proper Caſe for an In- 
formation: And made the 5 


RuLE ABSOLUTE. 


V. poſt, (pa. 1786) 2oth Now. 1765. 


Evelyn, 
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— 


Evelyn, Bart. Executor of Sir John Evelyn, Part. 
verſus Chicheſter, Eſq; 


FN HIS was a ſpecial Caſe from Surry Aſſizes. 


It was an Indebitatus Aſſumpſit, wherein the Plaintiff de- 
elared as Executor to bis Father, for 1501. aſſeſſed for a 
Fixe for the Admiffon of the Deſendant to a cuſtomary 
Tenement called Daniels, within the Manor of Abinger, of 
which Sir F. E. the Father was Lord: which cuſtomary 
Tenement conſiſted of a large Capital Man fion- Houſe and a 
ſmall Parcel of Land, which Land was let for 7/. a Year, 
ſubject to Land-tax, Quit rents and other Outgoings ; But 
the Man ſion-Hlouſe had been unlet from the Time of the Ad- 
miſſion of the Defendant, to the Time of the Action brought; 
Mr. Chiche ſter's Agents not being able to let it, though it was 
advertiſed for that Purpoſe. 


On the Trial, it was proved, that Sir 7. E. the Father 
was Lord of the Manor. That on Preſentment of the Death 
of the Defendant's Father Fohn Chichefter, who died ſeiſed, 
three Proclamations were made for the Defendant to come 
in and be admitted. Thar on the 4th of March 1747, the 
Defendant was admitted to the ſaid cuſtomary Tenement, 
in Perſon; and the Guardianſhip committed to Sir Roger 
Newdigate and John Ludford, Eiq; they rendering an Ac- 
count: And upon ſuch Admiſſion, a Fine was duly aſſeſſed, 
of 150. payable on the 12th Day of April then next follow- 
ing, at the Manſion-Houſe called Abinger-Coyrt ; being the 
like Sum as was aſſeſſed for a Fine on the /a/t Admiſſion, of 
the Defendant's Father. That the Defendant was, at the 
Time of his Admiſſion, of the Age of 6 Years or thereabouts. 
That the ſaid Sir J. E. the Father lived about 16 Years af- 
ter the ſaid Admiſſion; and then died: And about 2 Years 
after the Defendant came of Age, this Action was brought 
againſt Him by the Plaintiff, as Executor of his Father, for 
the ſaid Fine; the Defendant, his Guardians, or their Un- 
der-tenants having been in Poſſeſſion of the Premiſſes from 
the Time of his Admiflion to the Time of Commencing the 
Action. The Under-tenant had paid the Quit-rent as it be- 
came due, (though He ſaid He had no Direction to do ſo,) 
up to the preſent Time. | 


The Jury being of mon « that the Fine was a reaſon- 
* able One,” found a Verdict for the Plaintiff, for 150l. but 
ſubje& to the Opinion of the Court on the following Quel- 


tion ; 
Ii 2 Queſtion 
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Queſtior— Whether this Action will lie againſt the De- 
« fendant; He being a Minox, at the Time of the Fine be- 


ing affefſed.” 


Mr. Coxe, for the Defendant, admitted“ that this Afion of 
* Indebitatus Aſſumpſit does lie by an Executor, for a Copy- 
* hold Fine ſet by his Teſtator,” ſince the Determination of 
the Caſe of Shuttleworth v. Garnett reported in 3 Lew. 261. 
and 1 Shower 35. and 3 Mod 239, and Carthew go. S. C. 
where three Judges held, againſt Holt, that an Aſſumpſit 
« would lie by an Adminiftratrix for a Fine of a Copyholder.” 
But Mr. Coxe infiſted, that it does not lie againſt a Minor: 
It is not ſuch an Aion as will lie again/t an Infant, There 
is a Caſe in Point, that an Action of Debt would not lie.” 
1 Id. Raym. 36. Boroughs Caſe; ** Debt will not lie againſt 
“an Infant, for a Copyhold Fine upon his Admiſſion, And 
„therefore an Infant arreſted upon ſuch an Action, being 
five Years of Age, was diſcharged.” 


And the Infant has done nothing fince He came of Age, 
to ratify what was done before. Here is a /arge Capital 
Manſion-Houſe, unlet at the Time the Action is brought ; 
of which the Defendant's Guardians or Under-Tenants have 
been in Poſſeſſion; and the Fenant has continued to pay 
the Puit-Rent, but without his Direction. Now this could not 
be for the Benefit of the Infant, 


/ 


'The Rent of the Land is only 7/. Therefore a Fine of 


150l. is unreaſonable. | 


| Tt is ftated, that the Infant was 6 Years old, when he 
was admitted: And Guardians were then appointed. It 


fall be intended, that theſe Guardians were appointed un- 


der the AQofgG, 1. c. 29, 


do not ſay, that the Lord is not intitled to a Remedy : 
I only ſay that He is not intitled to this Action of Indebitatus 


Aumpfit. 
Mr. Biſhop, contra This is an Action brought after the 


Infant came of Age. The Caſe cited from Lord Raymond 
was an Action brought pending the Infancy. | 


The Plaintiff has no other Remedy, The Statute of 9 G. 1. 


is not found by the Jury. 


This 


. (Qi 
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This Admiſſion was for the Benefit of the Infant: For, if 
He had not been admitted, He could not have enjoyed the 
| Rents and Profits, He took Nothing, zi! his Admifſion. I 
agree, that neither Debt nor Af/umpfit could have been 
brought againſt the Infant, during his Infancy, 


The AQ of Parliament of 9G. 1. c. 29. was made for the 


mutual Benefit of Lords and Infant-Tenants : It is intitled 
„An Act to enable Lords of Manors more eaſily to recover 
© their Fines; and to exempt Infants and Femes Covert 
from Forfeitures of their Copyhold Eſtates, in particular 
* Caſes.” But there was no Proceeding under this Act, in 
the preſent Cale. 


If Sir John Evelyn had entered, under this Act, He muſt 
have been a Sufferer : as it was a large old Houle, in a bad 
Country, and untenanted, : 


The Defendant has actually received the Rents and Pro- 
fits of this Eſtate, for near 20 Years. It has been, all this 
Time, in the Poſſeſſion of Him, his Guardians or Under- 
6 Tenants :” Which is his Poſſeſſion. | 


And the Fine is ſtated to be @ Reaſonable One. 


Lord MaxSsTIELD— There is no giving an Opinion 
upon this Caſe, ſeriouſly, 


Here is a reaſonable Fine aſſeſſed, the ſame as bis Father 
paid; an Enjoyment for 16 Years, aud Part of it, fince he 
came of Age; and no Renunciatin of the Eſtate ; on the 

contrary, a Confirmation of the Tranſaction. 


Mr. Juſtice WiL.MoTwAn entire Confirmation. I 
have not the leaſt Scintilla of Doubt. 


Mr. Juſtice YaTE s—If the Defendant was till an 
Infant, I ſhould think this Action maintainahle. Deovt, per- 
haps, would not lie; becauſe an Infant cannot wage his 
Law: But Aſumpſit, I think, would lie; as the Infant con- 
tinued to occupy and enjoy the Eſtate. 


In 2 Bulſtr. 69. Kirton v. Eliot. The Plaintiff recovered 
againſt an Infant the Rent upon a Leaſe made to Him: And 
it is there ſaid - If a Leaſe be made to an Infant, and He 
** occupies and enjoys, He ſhall be charged with the Rent.“ 


An 
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An Infant may contract for Neceſſaries. He could not 
have received the Rents and Profits of this Copy hold, with- 
out Admittance: And he muſt previouſly pay the Fine for 
ſuch Admittance. But here, He has affirmed the whole 
Tranſaction: He has enjoyed two Years, fince He came of 
Age. 5 


Mr. Juſtice As rox was of the ſame Opinion. 
Per Cur.—unanimouſiy, 


The Poſtea muſt be delivered to the PLAIxTIT r. 


Rex ver/us Midlam : 


Idem verſus Eundem. 


IR Fletcher Norton, on Behalf of the Proſecutor, ſhew- 

ed Cauſe againſt a Rule which had been made upon 
Him, to ſhew Cauſe why I ſhould not be directed by the 
«© Court, to forbear, and not to proceed to tax the Proſecutor 
„ his Cos Ts in theſe Cauſes, relative to the Affirmance of 
„ the Convictions againſt the Defendant in theſe Cauſes ;” 
and alſo © why the Bond entered into by or on the Behalf 


of the Defendant, on allowing the Certiorari, ſhould not 


be delivered up to the ſaid Defendant or his Clerk in 
Court to be cancelled.” 


This Certiorari was brought for removing a Conwidion 
upon the Game-Laws : And the preſent Rule was grounded 
on an Affida vit of Hardſhip and Oppreſſion upon the Defend- 
ant; namely, That although the Defendant had paid the 
Forfeiture upon the Conviction, yet an Action had been 
brought againſt Him for the ſame Offence; and when he 
wanted to plead this Conviction in Bar of the Action, the 
Juſtice had refuſed to give him a Copy of it; and he was 
obliged to remove it by Certiorari; and the Proſecutor ſet it 
down in the Paper, and got it affirmed ; and then the Pro- 
ſecutor became nonſuited in the Action. | 


Sir Fletcher, on Behalf of the Proſecutor, inſiſted on hav- 


He urged, that the Act of 5 Ann. c. 14. F. 2. directs full 
Coſts to be paid upon removing theſe Convictions, in Caſe 
the Conviction be affirmed. And this is general ; and they 
muſt be paid in a/l Caſes where the Conviction is affirmed ; 
. | be 
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be the Cerizorars brought © upon any Pretence awyatſo- 
« ever (For, fo the Act of Perliament is expreſsly worded). 
And this Conviction was affirmed. Therefore the Court 
cannot, upon this Man's own Affidavit, enter into the Cauſe 
or Occaſion of the Removal of the Conviction by this Cer- 
liorari. 


Mr. Wheeler and Mr. Walker, contra. The Removal of 
the Con viction was abſolutely neceſſary here; in Order to its 
being pleaded to an Action brought for the ſame Offence, un- 
der the 8 E. 2. c. 19. F. 2. So that this was not an adverſe 
Proceeding; nor was the Certiorari brought for Veæalion, 
but from Necefaty. 


The Cale of Rex v. The Inhabitants of Madley, in 2 Sir 
J. S 1198. 1s not unlike the preſent. The Order was af- 
firmed as to the Father and Mother, but quaſhed as to the 


Daughter, It was reſolved, that the Pariſh who removed the. 


Order ſhould not pay any Coſts: Otherwite, where a Cer- 
tiorari is brought unneceſſarily, and conſequently wexatiouſly ; 
which, the Court there ſaid, was the true Teſt to go by. 


Now the preſent Caſe falls within that true Teſt : The 
Removal was not unneceſſary; and conſequently, not vexa- 


tious. 


The Defendant had paid the Penalty: And then the Pro- 
fecutor brought an Aion for the ſame Offence. The Con 
viction was, therefore, neceſſarily to be removed: It was not 
removed upon a frivolous or vexatious Cauſe, The whole 
Effect of it was over: The Penalty bad been actually paid. 
The Action brought for the ſame Offence was mere Oppreſ- 
ſion: The Yexation was exerciſed upon the Defendant, not 

by Him. 


Sir Fletcher Norton faid, The Defendant might have quaſh- 
ed the Conviction if it was bad: And the Penalty muſt have 
been refunded. | | 


Lord MansFitELD-—This is not a Caſe within the 
Intention of the Act of Parliament of 5 Ann. c. 14. F. 2. 
For, this Certiorari was not brought for Vexation, or out of 
Obſtinacy or Perverſeneſs; nor to over-hale or object to the 
Con viction: But an Action being brought for the ſame Of- 
fence, the Defendant in that Action could not obtain (though 
he ought to have had it) a Copy of the Convidtion from the 
Juſtice of Peace who made the Convittion ; and therefore 
He was obliged to bring a Certiorari, to remove it ; and He 
removed it for that Purpole only, The Proſecutor had no 
Occaſion, therefore, to be at any Expence about it: For, 
the Defendant did not object to it. But the Proſecutor 

0 ſet 
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ſet it down in the Paper, only to increaſe Expence, and 
merely for Vexation ; ſuppoſing ** that the Defendant would 
« have been obliged to pay for it.” The Plaintiff in the 
Action was nonſuited: And I think the Defendant (inſtead of 
paying Coſts) ought to have had an Allowance of the Coſts 
He was put to in removing the Conviction; as it was a ne- 


ceſſary Fart of his Defence. 


Therefore the preſent Rule ought undoubtedly to be 
made abſolute. | 


Mr. Juſtice Wir. MOT This is one of the many 
Caſes where Poachers are purſued with uninter mitting Van- 
geance, Here was not only that; but groſs Oppreſſion allo. 
He was extremely clear, that this was not a Caſe within the 
Intention of the ſecond Section of the 5 Ann. c. 14. And 
He thought (as Lord Mansfield alſo did) that the Juftice 
ought to have given the Defendant a Copy of the Convittion, 
without putting him to the Trouble and Expence of bringing 
a Certiorari to remove it. Fhe bringing the Action for the 
ſame Offence was a groſs Oppreſſion: And the Plaintiff in it 
was nonſuited. And though He knew that the Certiorari 
was brought only from Neceſſity, (as the Juſtice had refuſed 
to give the Defendant a Copy of it ;) and that the Defend- 
ant had actually pleaded it, and uſed it as 4 good One; 
What, but Oppre ſſion, could induce the Proſecutor to ſet it 
down, and get it affirmed? He had had the Effect of it: 
The Penalty hed Seer pid. oO yy 


Therefore He concurred with Lord Mansfield, that the 
Rule ought to be made abſolute. | 


Mr. Juſtice YaTEs alſo concurred, for the ſame 
Reaſons. I es | | 


The Juſtice ought to have given the Defendant a Copy of 
the Conviftion : For it was a Record; and the Defendant 
was intitled to it. And He ought to have been allowed the 
Expence of his neceſſarily bringing this Certiorari, in Costs 
upon the Nonſuit : for it was neceſſary !o his Defence in the 
Action. He did not remove the Conviction, in Order to ob- 
ject to it: On the contrary, He had ſubmitted to it, and had 
paid the Penalty. He removed it out of Neceſſity : It was 
neceſſary to his Defence in the Action. 8 7 


He thought this Proceeding of the Proſecutor to have been 
a very oppreſſive One, in every Stage of it; and that the 
bringing the Certiorari, under the Circumſtances of the 
3 5 wo preſent 
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preſent Caſe, did not intitle the Proſecutor to his Coſts upon 


Affirmation of the Con viction: And therefore this Rule ought 


to be made abſolute. 
Mr. Juſtice As T6 was clearly of the ſame Opinion. 


Per Cur. 


RuLE MADE ABSOLUTE : 


And the Proſecutor to pay the Cofts out of 


Packet, of this Application. 


Millar ver/us Yerraway. 


R. Bearcroft, on Behalf of the Defendant in Error, 

M ſhewed Cauſe againſt a Rule which had been ohtain- 

ed by the Plaintiff in Error, for the Defendant in Error to 

thew Cauſe ** why the Writ of Scire Facias, on which the 

«+ Defendant in the Original Action (the preſent Plaintiff in 

© Error) had been ſummoned, thould not be ſet aſide for 1r- 
& regularity.” 


Mr. Walker (who obtained the Rule) had objeRed on Be- 
half of the Plaintiff in Error, © that this Writ of Scire Factas 
Hail not lain F oUr Days in the Office, before its Return.“ 


But Tus CO Rx took a Di/tinfion between Writs of Scire 
Facias in Error, and Writs of Scire Facias again Bail : It 
is not neceſſary, in the former Caſe, that the Scire Facias 
*« ſhould lie in the Office before the Return ;” though it i- 
neceſſary, in the /atter, And the Rules that have been made 
for the Scire Facias lying four Days in the Office, relate (as 
Mr. Juftice Yates obſerved) only to Writs of Scire Facias 
againſt Bail. ; 


Therefore They bpischARNGED theRuLe. 


Greetham, Widow, ver/us The Inhabitants of the 
1 Hundred of Theale. 


—\ HIS was an Action brought by the Party grieved, 
againſt the Inhabilants, on 9 G. 1. c. 22. F. 7. for 
Satisfaction and Awends for the Damages ſuſtained by the 
malicioutly ſetting on Fire a Barn and Outhouſe belonging 
to the Plaintiff: In which Action, the Plaintiff was nonſuited; 
| | and 


Saturd. T5 
June 1765. 


Monday. 17 
June 1768. 


1724 Trinity Term 5 Geo. 5. B. N, 


and on an Application by the Defendants to the Maſter, “to 
„% tax the Coſts of the Nonſuit, He doubted *<©* whether 
the Defendants were intitled to them.“ 


Whereupon, Mr. Aſburſti, on Behalf of the Defendants, 
now moved for the Direction of the Court, to the Maſter, 
4 to tax them.” 


He mentioned the Statute of 18 E/iz. c. 5. made for the 
Reſtraint of Informers upon Penal Statutes: By the 3d Sec- 
tion of which, an Informer upon a Penal Statute ſhall pay 
Colts, if non-ſuited. And he urged and relied upon that of 
4 Jac. 1. c. 3. F. 2. that if any Perſon ſues, in any Court, 
any Action wherein the Plaintiff or Demandant might have 
„ Colts, if Judgment ſhould be given for Him; the De- 
*« fendant ſhall have Judgment to recover Coſts againſt ſuch 
« Plaintiff or Demandant, if He be nonſuited, or a Verdict 
* paſs againſt Him.” And he cited the Caſe of Bellafis v. 
Burbriche, in 1 Ld. Raymond 172. to prove ** that where an 
Action upon a Penal Law is brought by the Party grieved, 
He ſhall have his Coſts.” And as this Action is brought 
by the Party grieved, who would have received Cofls, it he 
had prevailed ; it is clear, that He muſt pay Coſts, upon be- 
ing nonſuited. 


Mr. Stoze, on Behalf of the Plaintiff, oppoſed this Motion. 
He admitted, that where the Party grie ved ſued as being fo, | 
He ſhould ave his Coſts : But a common Informer, He ſaid, | 
ſhall not have his Colts, though he be the Party grieved. But 
the Defendant ſhall ha ve no Coſts, even where the AQiion is | 
brought by the Party grieved, 

| 


And He cited the following Note, out of 1 Salk. 30. 
Note. Where a Statute gives a Penalty to a Stranger, and 
He ſues, He is a common Informer, and ſhall pay Coſts 
upon the 18 Fliz. But where the Statute gives it to the 
Party grieved, He is not a common Informer, nor liable 
— 28 pay Coſts within the 18 Eliz, 1 Ander fon 116. 3 Cro. 
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Mr. 4fhurft, in Reply. Perbaps, We may not be intitled 
*V.F. 1. to Coſts under the 23 H. 8. c. 15. But we certainly are, 


under 4 7. i. c 3 


Tu Cour held, that ewherever the Plaintiff would 
| xd. Wer be intitled to Coſts, the Defendant is fo, reciprocally. Here, 
* Fallethe Plaintiff, the Party grieved, would have been intitled: 
2 „s. Therefore, as it is mutual and reciprocal, He is liable. And 
/ accordingly They gave Directions to the Maſter 
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Rex ver ſus Inhabitants of Uttoxeter. 


See this Caſe at large, in my 8E T TLEMENT-CAs Es, Ne. 172. 
P. 558. and abridged, in the TABLE to this Volume, 


. | Thourſd. 29 
Weſton verſus Maſon : {organ 


Weſton ver/us Chapman. 
O Monday the roth Inſtant Mr. Dunning, on Behalf of 


the Defendants, moved in Arreſt of Judgment; a 
Verdict having been found for the Plaintiff. 


It was an Action of Debt on Bond, brought againſt the 
Sureties of a Sheriff's Bailiff. Oyer was prayed of its Condi- 
tion. The Condition recites, “ that the Sheriff has appoint- 
ed this Perſon a Bailiff for the Hundred of Ea/t Gotſon -” 
If therefore He ſhall duly execute his Office, &c. witHiN 
that Hundred; and ſhall duly exetute all Warrants directed | 
to Him, and make due and ſufficient Return thereof, Efc ; then | 
the Bond to be void. Performance of the Condition was 
pleaded. To which Plea the Plaintiff replied, and aſſigned 
a particular Breach. The Breach aſſigned by the Plaintiff 
was, ** that this Bailiff had not made a due Return to a 
particular Warrant directed to Him.” The Defendant 
rejoins “ that he had.“ | 

4 

Mr. Dunning's ObjeQion was, that this Man is only 
„appointed Bailiff of a particular Hundred; and the War- 
„ rants to which He was obliged to make Returns were con- 
% fined to the particular Hundred of which He was Bailiff; 
„And it does not appear, that the Warrant which he is 
charged not to have returned, was directed to Him as 
« Bailiff of the Hundred. And F not, he was not obliged 
* to return it.“ n 


The Caſe of Sang hton v. Day, Hil. 22 C. 2. in Aleyn 10. 
is in Point: And it is exactly the ſame Caſe with the preſent, 
in all its Circumſtances; except that that was a Warrant on 
an Execution ; This, on Meſne Proceſs. And that Caſe is 
cited and approved by Mr. Juſtice Twiſden, in 2 Saund. 414. 
(in the Cale of Lord Arlington againſt Merricke), 

| | Sir 
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Sir Fletcher Norton and Vi. Afurſt now ſhewed Cauſe wh y 
the Judgment ſhouid not be arreſted. | 


As to the Objection, “that He was appointed Bailiff for 


the Hundred at Eaft Gotſon only” — This does not appear, 
otherwiie than: by the Recital in the Condition of the Bond. 
Beſides, the Warrant was direfed to him and delivered to Him. 
Therefore He ought to have returned it, 


Theſe Bailiffs are appointed Bailiffs of a particular Hun- 
dred, merely to prevent Confuſion in ſummoning Juries, and 
ſuch like Purpoſes : but as to executing Meſne Proceſs, They 
are not confined to the particular Hundred; In that Reſpect, 
They are Bailiffs for the whole County. Otherwiſe, there 


mutt be as many Warrants as there are Hundreds in a 


County: Which would be very inconvenient. 


The Court cannot make ſuch an Intendment, upon theſe 
Pleadings. The Defendant pleads this Condition of the 
Bond, and a Performance of it. The Plaintiff ſhews a Breach 
in not executing a particular Warrant. The Defendant re- 
joins ** that the Bailiff did execute it.“ Iſſue is joined 
thereon: And a Verdict for the Plaintiff, 


The Caſe cited from Aleyn proves only, that as the De- 
e fendant was not obliged to execute the Writ there in Queſ- 
* tion, He could not be charged for not executing it.“ But 
here, the Defendant does not pretend“ that He was not 
** obliged to execute it,” If He had pleaded that, it had 
been arother Thing. Here, he is eſtopped from ſaying 
© that He was not bound to execute it:“ For, He has re- 


ceived it. That Caſe was on Demurrer : This, after Verdict, 


Therefore it ſhall be ſuppoled, that every Thing neceſ- 
© ſary to maintain the Action was proved.” | 


The Pradice is, for Sheriffs to direQ theſe Warrants, ge- 
nerally; and not to the Bailiff of a particular Hundred.” 


If this was a good Objection, there would be an End of 


all Sheriff's Bonds. They therefore prayed Judgment upon 
their Verdict. 1 | | 


Mr. Dunning and Mr. Davenport, contra, for the Defend- 
ants, inſiſted upon the Caſe cited from Aleyn, as being a Caſe 
in Point, The Condition was in the very Words of the pre- 
ſent Condition: There too, the Bailiff had executed the Writ, 
as well as here. And they alledged, that upon looking into 

| W the 
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, the Record of that Caſe of Stoughton v. Day, It agreed with 
the preſent Record. Moreover, that Caſe has been recog- 
nized, in a Caſe ſubſequent to it, viz. 2 Saund. 414. Lord 
Arlington v. Merriche. . | 


They admitted, that the Bailiff night execute a Writ out 
of the Hundred; But inſiſted that He was not bound to do 
it, under this Obligation and Condition: And if he was not 
bound to execute, He was not bound to return it. But ad- 
mitting even ** that He Himſelf having undertaken to do it, 
„was anſwerable for doing it regularly ;” Yet the preſent 
Defendants are not anſwerable for his doing ſo, For, theſe 
Defendants are the Sureties of the Bailiff; not the Bailiff 
himſelf. Therefore uuder this general Direction of theſe 
Warrants, They are not bound: For They have undertaken 
for no more than his Behaviour within his particular Hun- 
dred, The Bailiff Himſelf may perhaps be anſwerable for 
the regular executing this Writ, having undertaken it : But 
his Sureties are not; it is not within their Undertaking. 


As to the general Principles of arreſting Judgments, They 
cited 1 Salk, 77. Title“ Arreſt of Judgment.” 1 Bulftr. 
173. Hob. 301. and Carthew 148. | 


As to the Verdidt curing the Defet—the Plaintiff not hav- 
ing alledged, it was not neceſſary for the Plaintiff to prove, 
either © that the Writ was directed to Him as Bailiff of the 
Hundred of Eaſt Gotſon; or, that it was to be executed 
« within that Hundred. ?“ ö i 


Lord MANS FIELD 


The Condition of this Bond appearing upon Oyer, 
the Plea alledges a Performance of it, by the Bailiff's having 
duly executed, and made due and ſufficient Returns to all 
Warrants directed to Him. The Plaintiff replies, and ſpeci- 
fies a particular Warrant which he did xo? duly return. The 
Defendant does not demur ; but tales Iſſue upon the Fact. 
Now it does not appear that this Warrant was directed to 
him as Bailiff of the Hundred. Therefore it is ſaid “ that 
© he was not obliged to execute it:“ And a Cafe is cited 
out of .{leyn, as in Point. | 


But the Caſe out of Alan“ was upon a Demurrer. 


N. B. This 
Caſe of 


Stoughton v. Day is alſo reported in Style 18. And (though very erroneouſly there re- 
ported) it appears both ſrom Style, and from Aleyn, that was upon a Demurrer,” 


If it Rood upon the Conſtruction of the Bond, I ſhould 
have deſired to confider of it : But this being in Arreſt of 
f | | Judgment 
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Judgment after a Verdict, and not on Demurrer ; it does 


not appear, that it was not directed to Him as Bailiff of the 
Hundred. | 


Mr. Juſtice WiLMoT—lIf it had ſtood upon a De. 
murrer, I ſhould have thought the Caſe in Aleyn to have 
been in Point. | 


If it had ſtood upon the Whole, and upon the Conſtruc- 
tion of the Bond, I ſhould rather think (with Mr, Attorney) 
« that, in general, He had an Authority, as to executing 


«© Proceſs,*all over the Country:“ But I give 0 Opinion, as 


to this. 


But, upon zhis Record, We can not take the Warrant to 
be directed to Him otherwiſe than as Bailiff of the Hundred, 
And by joining Iſſue on the Fact of returning it, He admits 
«© that it was not directed to Him generally.” And fince He 

has admitted the Execution of it, We can not intend that it 
was not directed to Him as Bailiff of the Hundred, in Order 
to arreſt a Judgment. 


Mr. Juſtice YaTE s—The Caſe in Aleyn was deter- 

mined on a Demurrer; (a general Demurrer indeed: But it 

v. was before the Statute of Queen Anne.) Therefore that 

Ann. c. 16, Caſe does not affect this. | 1 5 | 
$. 1. Con- | | | 

Je e A Verdi will aid a Title defectively ſet forth; though 

rers, not a total Defect of Title. | 

But here, it was ſufficient for the Plaintiff to purſue the 

Words of the Condition of the Bond : And it lay upon the 

Defendant, to ſhew © that this was nor ſuch a Warrant as 

*« was within the Condition.” Whereas He admits, that the 

Bailiff returned this Warrant: which is an Admiſſion of its 

being a proper One. And the Court will not intend it to be 

otherwiſe, in Order to overturn a Verdict. 


I am therefore clear, that the Plaintiff is intitled to his 
Verdict. The Defendant has not choſen to take the Oppor- 
tunity of ſhewing what He might have done, if true, 


8 


Therefore there is no Ground for arreſting the Judgment. 


| Mr. Juſtice As Tow concurred; and joined likewiſe 
in obſerving that the Defendant might have taken the proper 
Method of ſtating the particular Fact to his Advantage, by 
a Rejoinder, 


„ Ü . les: oe. a. aa oo. oe 
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— 


a Rejoinder, it his Caſe would have born it; whereas He 
has declined that, and taken Iſſue upon the Fact generally aſ- 
ſigned. | 


Per Cur. 


Poftea to be delivered to the PLALNxTI r, 
in both Cauſes. 


CIR 


Rex v. Inhabitants of White Church Canonicorum, 


See this Cas abridged, in the Tai ; and at large, in the 
Quarto Edition of my SETTLEMENT-CasEs, Ne. 173. 
Pa. 540, ERS. 


Biſſex verſus Biſſex. 


HIS was an Action of Debt on a Bond dated 28 
March 1764, conditioned to perform an Award to be 
made and delivered on or before the 21ſt of May then next 
following. The Defendant pleaded, © that the Arbitrators 
« did not make any Award on or before 21ſt May.” To this, 
the Plaintiff replied, ©* that the Arbitrators in the ſaid Con- 
dition mentioned, after the making of the ſaid Writin 

© obligatory, and before the exhibiting of the Bill of the 


« Plaintiff, to wir, on the 21ſt Day of May in the ſaid Con- 


«© dition mentioned, did make their Award; and thereby 
© ordered Edævard Biſſex, the Defendant, to pay 56/1. due 


* to the Plaintiff, on divers Accounts, from John Biſſex de- 


„ ceaſed, the Defendant's Father.” The Defendant de- 
murred ſpecially to this Replication ; and for Cauſe ſhewed, 
iſt. That it does not ſhew that the ſaid Award was made and 
ready to be delivered to the Parties on or before the 21/t Day 
of May but the pretended Time of making the ſaid Award 
js included under a Videlicet, and not made or attempted to 
be made Part of the Iſſue in this Cauſe. 2dly. That it was 
made concerning Tranſactions ſuppoſed to have paſſed be- 
tween the Plaintiff, and John Bifjex deceaſed ; without 
ſhewing that ſuch TranſaQions were ever ſubmitted ro Ar- 
bitration by the Bond. 3dly. That the Replication was a 
mere Negative pregnant, neither confeſſing or avoiding, 
traverſing or denying the Matter alledged by the Plea. 


The Plaintiff joined in Demurrer, 
| 5 Mr. Gouda 


Friday, 21 
June 1765. 
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— —— 


Mr. Gould for the Defendant, argued that it don't appear 
that this Award was made within the limited Time. For 
the Time of making it is not poſitively, directly, and preciſely 
alledged ; but only comes under a Videlicet : It is not al- 
ledged with ſufficient Certainty, for the Defendant to have 
taken Iſſue upon. 


He cited the Caſe of Skinner v. Andrews in 1 Siderf. 370; 
and 2 Keb 361, 368; and the Biſhop of Lincoln v. Wotfor- 


+ V. ante, an. Trin. 4 Geo. 3. B. R. f to prove, that i it was bad upon a 


ba. 1508. ſpecial Demurrer. 


and 1509. 


Mr. Wallace, for the Plaintiff, likewiſe fee the ſame Caſe 
of Skinner v. Andrews, from 1 Saua 169; and faid it was 
preciſely the ſame Caſe as the preſent. 


The other Reporters of Skinner v. Andrews All agree, 


EY — that it was poſitively enough alledged.“ 
381 . 
and 1 Le- 


vinz, 245. And the Record ſhews that the Award was dated on that 


Day. | 

N Mr. Juſtice WII moT — The Award was in Fact 

Lord made on the 21ſt of May. The Defendant ſays No Award 

e geen, « was made.” To this, the Plaintiff replies, that an 

sons. 4 Award was made, aſter the making of the Bond, and be- 

fore the eextibuing of his Bill, to 4vit, on the 21ſt Day of 
0 May. 


It ſeems to Me to be a poſetive Averment, I would have 


adhered to a Caſe direfly in Point, even againſt my own 


common Senſe. But this Caſe of Skinner v. Andreaus is not 
ſo. It was upon a general Demurrer. Saunders was the 
moſt accurate Reporter of his Time: And he fays, it was 
„ holden to be poſitively enough alledged.” If any Thing 
was thrown out by any of the Judges, not founded on any 
Argument, it was extrajudicial, and not to the Point be- 
fore Them, 


Mr. Juſtice YaTes concurred—Saunders was much the 


moſt accurate of the Reporters of his Time: And He reports, 


„that all the Court were of Opinion that the Scilicet was 
* ſufficient.” The Time of making the Award is material: 
And therefore this Allegation of it ſhall be taken affirma- 
tively. And the Date of the Award appears to be ſo. The 
Defendant might have taken Ifſue upon it. 


Mr. Juſtice As rox was of the ſame Opinion, 
Fer Cur. unanimouſly, 


Ju pour for the PLlAINxTIPr. 


F-ntaiuier 


r 


r 
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F ontainer verſus Heyl. Saturday, 22 
| June 1765. 
M R. Jones ſhewed Cauſe againſt a Rule which had 

been obtained by Mr. Attorney General, for the 
Plaintiff to ſhew Cauſe why an Execution ſhould not be ſet 
aſide, and Reſtoration, Ic. made to the Defendant, upon 
the Foot of his being under a regular Protection as the do- 
meſtic Servant of a foreign Miniſter ; vis. Valet de Chambre 


to Count Haſlang. 


Mr. Jones's Cauſe was (and it was well ſupported by Affi- 
davits, as well as by Writing under the Defendant's own 
Hand,) that He was a Trader, and called himſelf Merchant ; 
and that the being Valet de Chambre to Count Haſlang was 
mere Sham and Pretence. (And ſo it moſt plainly appeared 


to be.) : 


Tur Cour ſaw it in the ſame Light: And They 
held it neceſſary that the Defendant Himſelf ought, in 
theſe Caſes, to ew the Nature of the Service, and /wwear 


to the actual Performance of it. | 


RuLz DISCHARGED, as to the Plaintiff ; 
but made abſolute as to the Bailiffs, 
(who had not exculpated themſelves 
from the Charge of Miſbehaviour in 
executing this Fieri Facias.) 


Rex verſus Inhabitants of St. Luke's, inMiddleſex. ber 16 
une 1765. 


See this Caſe abridged, in the TaBLz ; and at large, in my 
era avis, in Quarto, N“ 174. pa. 542. 


V. ante, 


Rex verſus Bake and Fifteen Others. J. ant 
* os o In PA» 
1698. Rex 


M R. Dunning ſhewed Cauſe why an Indictment ſhould. Storr; 


not be quaſhed. | and pa, 
| 1706, Rex 


He called it an Indictment for a forcible Entry ; and ar ee ally 
gued “ that an Indictment for a forcible Entry may be main- v. Gillet, 
e tained at Common Law.” He cited a Caſe in Trin. 1753, pa. 1707- 
26, 27 G. 2. B. R. Rex v. Brown and Others, and Rex v. 


Bathurfl, Tr. 1755. 28 G. 2. S. P. 
Paxr IV. Vor. III. Kk- But, 


8 — 
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But, N. B. This Indictment at preſent in Queſtion was only 
for (Vs et Armis) breaking and g entering a 
Cloſe (not a Dwelling-houſe ;) and unlaw- 
fully and unjuſtly expelling the Proſecutors 
and keeping them out of Poſſeſſion. 


Mr. Popham, on Behalf of the Defendants, objected “ that 
this was an Indictment for a mere Treſpaſs, for a civil In- 
jury; not a public, but a private One; a mere Entry into 
* bis Cloſe, and keeping Him out of it.” The © Force and 
« Arms” is applied only to the Entry; not to the expelling 
or keeping out of Poſſeſſion: They are only charged to be 
unlezfully and unj uſtly. This is no other Force than the 
Law implies. No aQual Breach of the Peace is ſtated ; or 
any Riot; or unlawful Aſſembly. And he cited the Caſes of 
Rex v. Gaſk ; and Rex v. Hide; and Rex v. Hide and Ano- 
tier: (Whieh, together with a Note upon them, may be 
ſeen in the Text and Margin of Page 1768.) | 


Rex v. Bathur /t is the only Caſe where the Objection has 
not been holden fatal: And that was, becauſe it was a for- 
cible Entry into a Dewelling-houſe. 


Rex v. Jepſon et al. Tr. 24, 25 G. 2. B. R. was an un- 
lawful Aſſembly of a great Number of People. [V. ante, 
pa. 1702. in the Margin.] | 


Mr. Juſtice WiLmor—No Doubt, an Indictment 
will lie at Common Law, for a forcible Entry; though they 
are generally brought on the Acts of Parliament. On the 
Acts of Parliament, it is neceſſary to ſtate the Nature of the 
Eftate ; becauſe there muſt be Reſtitution: But they may 


be brought at Common Law. 


Here, the Words © Force and Arms” are not applied to 
the Whole: But if they were applied to the Whole, yet it 
ought to be ſuchan actual Force as implies a Breach of the 
Peace, and makes an indictable Offence. And this I take to 
be the Rule, That it oug/t to appear upon the Face of the 
«© IndiQment to be an indi4able Offence.” 


Here indeed are 16 Defendants. But the Number of the 
Defendants makes no Difference, in itſelf - No Riot, or un- 
lawful Aſſembly, or any Thing of that Kind is charged. It 
ought to amount to an actual Breach of the Peace indictable, 
in order to ſupport an Indictment. For, otherwiſe it is only 


a Matter 


— 
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a Matter of civil Complaint. And this ought to appear 
upon the Face of the IndiQtment. 


Mr. Juſtice Yates concurred. Here is no Force or 
Violence ſhewn upon the Face of the Indictment, to make it 
appear to be an actual Force indictable: Nor is any Riot 


ch 
Number makes no Difference. 

Mr. Juſtice AsTox concurred. The true Rule is 
“That it ought to appear upon the Face of the Indi&ment 
to be an indifable Offence.” | 

| Per Cur. unanimouſly, 


RULE MADE ABSOLUTR, 
to quaſh this Inditment. 


So that this Point ſeems now to be fully ſettled. 


The End of Trinity Term 1765, 5 C. z. 


Between the End of this Term and the Beginning of the 
next, viz. on Sunday the Sth. of September 1765, died Sir 
THomas DzxIsOx, late ſecond Judge of this Court. 


K k 2 Michelmas 


| _ ; or any unlawful Aſſembly, Therefore the mere 
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Friday, 8 
Nov: 1765. 


Michaelmas Term 


6 Geo. 3. B. R. 1765. 


Ricord verſus Bettenham. 


* I'S was an Action brought by the Captain of a 


French Privateer againſt the Captain of an Engli/h 
Ship called the Syren, for the Ranſom of the Syren, which 
had been taken by the Frexc/ Privateer. 


It was tried before Lord Mansfield, at Guildhall, at the 


Sittings after Eaſter Term 1765. 


There was a Special Caſe ſtated, for the Opinion of this | 


Court, vis. 


TrxT it was an Action brought by the Plaintiff againſt 
the Defendant on a Ranſom-Bill - Wherein the Plaintiff 
declares, That whereas at the Time of the Capture after- 
mentioned, to wit, on the 24th Day of Auguſt 1762, and 


before, there was an open War betwen the Lord George the 


Third then and ſtill King of Great Britain, and the French 
King ; and that during the Time of ſuch open War, to 
wit, on the ſame Day and Year aforeſaid, the ſaid 79% 
Ricord, then being a Subject of the French King, and Com- 
mander of a certain Privateer called the Badine then cruiz- 
ing upon the High Seas to take the Ships and Effects of the 
Subjects of the Lord the preſent King of Great Britain, 
did, upon the High Seas, in an Hoſtile Manner, attack, 
conguer and take a certain Ship or Veſſel called the Syren, 
of great Value, to wit, of the Value of One thouſand Pounds, 
then the Property of one William Temple a Subject of the 
Lord the preſent King of Great Britain, whereof the ſaid Jon 
Bet tenham was then Maſter and Commander, and then pro- 
ceeding upon a certain Voyage; and whereas, afterwards, to 
wit, on the ſame Day and Vear aforeſaid, at London a- 
foreſaid, to wit, in the Pariſh of St. Mary le Bow in the 


Ward of Cheap, in Conſideration that the ſaid 7o/n Ricord 


would, 


hu”. Ts — heed mia, — — XA Aw wi wwns AS „ / ( c / / OE TORI 


— 
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| would, atthe ſpecial Inſtanceand Requeſt of the ſaid. on Bet- 
tenham ranſom and ſet at Liberty, Him the ſaid John Betten- 
ham, and his ſaid Ship or Veſſel, and grant him One Month's 
Time from that Day to repair to his deſtined Port, he the 
ſaid John Bettenham undertook, and to the ſaid John Ricord 
then and there faithfully promiſed hat he and hi, Owners 


would pay to the ſaid John Ricord, for the ſaid Ranſom, the 
ſum of 300 Piſtoles of foreign Money, within two months 


then next enſuing ; and that He the ſaid Fo/n Bettenham 
would give for HosTace Joſeph Bell who was Mate of the 
faid Ship or Veſſel, and would maintain the ſaid /p 
Bell till the Day of Payment of the ſaid Ranſom. And the 
ſaid Fohn Ricord in fact ſaith, That confiding in the Promiſe 
and Undertaking of the ſaid 7% n Bettenham, He the ſaid 
John Ricord afterwards, to wit, on the ſame Day and Year 
aforeſaid, at the Requeſt of the ſaid John Bettenham, did 
Ranſom and ſet at Liberty Him the ſaid John Bettenham and 
his ſaid Ship or Veſle] ; and did grant One Month's Time 
from that Day, to repair to his deſtined Port. And al- 
though he did give for Hoſtage the ſaid Joſep Bell (with 
his own Confent) to the ſaid Jo/n Ricord ; who afterwards 


and after the Expiration of the ſaid Time, for the Payment 


of the Ranſom-Money, to wit, on the ꝙth. Day of November 
in the Year aforeſaid, DIED, whereot the ſaid 7% n Bet- 
 tenham afterwards, to wit, on the fame Day and year laſt 
aforeſaid, had Notice, that is to fay, at London aforeſaid in 
the Pariſh and Ward aforeſaid ; Yet the ſaid 7%n Betten- 
ham, not regarding his Promiſe and Undertaking ſo made 
as aforeſaid, but contrivingand fraudulently intending crafti- 
ly and ſubtilly to deceive and defraud the ſaid John Ricord 
in this Behalf, hath not performed his ſaid Promiſe and 
Undertaking, in is, that the ſaid Fo/n Bettenham and his 
Owners did not nor did Either of them, within the faid 
two Months or at any other Time, pay the ſaid 300 Piſtoles 
or any Part thereof, or the Value thereof 1n lawful Money 
of Great Britain or otherwiſe, to the ſaid Fohn Ricord ; al- 
though the ſaid Fohn Bettenham atterwards, 40 wit, on the 
ſame Day and Year laff aforeftid, at London aforeſaid in the 
Parith and Ward afore ſaid, was by the ſaid John Ricord re- 
queſted fo to do: But to perform his ſaid Promiſe and 
Undertaking in this Behalf, He the ſaid Fobn Bettenham, 
hath altogether refuſed and ftill doth refuſe ; and the ſaid 


Ranſ:m-Money ſtil] remains wholly due and unpaid, contrary. 


to the Form and Effect of the ſaid Promiſe and Undertak- 
ing of the ſaid John Bettenham. And whereas during ſuch 
open War as aforeſaid, to wit, on the 24th. Day of Auguſt 
in the ſaid Year of our Lord 1762, the ſaid John Ricord, 


then being a ſubje& of the French King and Commander of 


a certain other Ship or Veſſel, cruizing on the High Seas 
to take the Ships and Effects of Subjects of the Lord the 
preſent King of Great Britain, did upon the High Seas, in 

| an 
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an Hoſtile Manner, attack conquer and take a certain other 
Ship or Veſſel whereof the ſaid 7% n Betlenſium a Subject 
of our Lord the preſent King of Great Britain was then 
Commander, of great Value, to wit, of the Value of 1000“. 
proceeding upon a certain Voyage ; And whereas after- 
wards, to wit, on the ſame Day and Year aforeſaid,to wit, 
at London aforefaid, in thePariſh and Ward aforeſaid, in Con- 
fideration that he the ſaid Join Ricord had, at the ſpecial In- 
ſtance and Requeſt of the ſaid Jon Bettenhiam, ſet at Liberty the 
ſaid 7% Bettenham, and his ſaid laſtmentioned Ship for a 
certain Ranſom, to wit, 300 Piſtoles, being foreign Money, 
and had granted Him One Month from that Day 
to repair to his deſtined Port, He the ſaid John Bettenham 
undertook, and then and there faithfully promiſed the faid 


Jon Ricord to pay him the ſaid laſtmentioned zoo Piſ- 


toles within a certain Time long fince paſſed to wit, with- 
in two Months then next enfuing ; Yet the ſaid Jo/n Betten- 
ham, not regarding his ſaid laſtmentioned Promiſe and Un- 
dertaking,but contriving and fraudulently eng craftily 
and ſubtilly to deceive and defraud the ſaid Fo/n Ricord 
in this Behalf, hath not paid the ſaid laſtmentioned 300 Piſ- 
toles or any part thereof, or the Value thereof, to the ſaid 


 Fohn Ricord; although ſo to do, the ſaid Fon Bettenham 


was frequently requeſted, to wit, at London atoreſaid, in the 
Pariſh and Ward aforeſaid, by the ſaid 7% n Ricord ; But 
to pay the ſame or any Part thereof to the ſaid Jon Ricord, 
the ſaid 7% Bettenham hath hitherto altogether refuſed, and 
ſtill doth refuſe. To which Declaration, the Defendant plead- 
ed the General Iſſue, ** that he did not undertake and pro- 
miſe, Ac. And thereupon, Iſſue was joined. The cauſe 
came on to be heard before Lord Mansfield at Guildhall 
London, the fitting after Eaſter Term 1765: When it was 


agreed, that a Verdi& ſhould be given for the Plaintiff; 


Damages 236/. and Coſts 40s. Subject to the Opinion of 
this Court upon the following Facts admitted by the Coun- 
ſe] on doth Sides; vis. | 


THrar the Capture of the Syren, by the Badine Privateer 
commanded by the Plaintiff, was four Leagues off Cape Ne- 
grillo, at Sea, the 24th. of Auguſt 1762. | 


Trar the Plaintiff then was a natural-bern Subject of the 
FRENCH King; from whom the Badine had a Commiſſion ; 
And the Defendant a natural-born Subject of Great BN 


 TAIN : And that the Syren was the Property of the Def 


ant's Owners, being BriT1sH Subjects. Y 


Tuar at the Capture, a RansoM-BiLL was given, al 
Sea, the ſaid 24th. of Jugu/ 1762, ſigned by the Plaintiff, the 
Defendant, and Foſep/ Bell the Dzfendanys Mate (who was 


+ 


given 


FF 


in priſon, was given as an Hoflage. 
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given as a Heftage to the Plaintiff :) Which Ranſom-Bill was 
in the Words following, wis. © I the underwritten J 
« Ricord, Captain of the Privateer called the Badine, of 
« Port au Prince, belonging to Mr. Antony Burgaret, have 
agreed with Mr. 7% Bettenham, Captain of the Engli/A 
« Veſſel, and taken under the ſaid Colours, of the Port of 
« Piſcatua on the Coaſt of New England, belonging to Mr. 
« William Temple, at preſent bound from Jamaica to take in 
© her Loading at Lucca Martha Brae in the ſaid iſland, and 
« was taken four Leagues to the Northward of Point Ne- 


* 


« grillo; wis. That I the ſaid 7% Ricord acknowledge 


© to have ranſomed the aforeſaid Captain and his ſaid Veſ- 
« ſel called the Hren, for the price and ſum of 300 Piſ- 
« toles; and have granted to the ſaid Captain One Months 
« Time to repair to his deſtined Port, and to begin from 
« the Day of the Date of theſe Preſents, And I the ſaid 
« John Bettenham oblige myſelf and owners to pay, within 
« two Months from the Date hereof, the ſaid aforemen- 
„ tioned Sum, and give for Hoſtage my Mate called Jeep, 
« Bell, whom I alſo oblige Myſelf to maintain till the day 
« of Payment of the ſaid Kano: In Teſtimony whereof 
« We have ſigned together; that this may be authentic, as 
if executed before a Notary Public: On board the Ba- 
“ dine, this 24th of Auguſt 1702. Fohn Ricord. Fohn Betten- 
« ham. Jos. Bell,” | 5 


Tnar the Value of the Ranſom-Bill, being 3co Piſtoles, 


amounted to 2361. Sterling: And that the Ship Hren was 


of a greater Value. 


Tnar the ſaid Foſeph Bell died in Priſon, at Port au 
Prince, on 12th October 1762. | 


Tur the Syren, after her having been ſo ranſomed, Are 
rived at her deſtined Port of Lucca Martha Brae. 


THar at the Time of the Capture, and till the 3d Day of 
November 1762, there was an acTUAL Wan between 
Great Britain and France. | 


_ QuesT1 on —Whether, upon theſe Facts, the Plaintiff is 
intitied to recover in this Action. 


The material Subſtance of this Caſe is the taking of this 
Ship by the French, in a Time of open War; That the 


Engliſh Captain was a nalural- born Subject of Great Britain; 
and the French Captain, a natural-born Subjeft of France; 
That the Ship was taken in Auguſt 1762, and ranſomed, 


and a Ranſom-bill given for 300 Piſtoles (which are equi- 
valent to 2361 ;) and that his Mate, Foſep/ Bell who died 


Mr. 
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Mr. Chambers argued on Behalf of the Plaintiff, upon Fri- 
day the 21ſt of June laſt ; And Mr. Dunning, for the De- 
fendant. | To 


Mr. Chambers begun with clearing the Caſe of ObjeCtions. 


It may be objected, He ſaid (iſt.) That this Action is brought 


coram non Fudice ; (2dly.) That the Plaintiff is an Alien ; 
and (3dly.) That the Death of th: Haſtage puts an End to 


x 


the Contract. 


As to the Firſt Point, He ſaid that the Want of Juriſdic- 
tion ought to have been pleaded in Abatement, and before 
Imparlance : and He cited 22 H. 6. 7. l 9. Pro. Abr. 
Title Juriſdiction, pl. 88, and Title Privilege 15. and Con- 


tinuance 70 Hardr. 365. Clapham v. Sir John Lenthall; 1 


Lutw. 46. Wentworth v. Squib ; Carthew 11. Fennings v. 
Hankyn ; Carthew 354. Davis v. Stringer; and 4 Inſt. 213, 
214. between Sir Fo/n Egerton and William Earl of Derby. 


But after Iſſue is joined, no Exception to the juriſdiction 
can be allowed. . . | 


Howe ver, the Juriſdiction of the Court of Admirality is 
not excluſive of the Juriſdiction of this Court. They have 
concurrent Juriſdiction. 4 Inſt. 134. | 


Second Point. This ObjeQion comes likewiſe too late 
now: They ſhould have pleaded it in Abatement. But an 
Alien Friend, or even an Alien Enemy, under ſome Circum- 
ſtances, may maintain a perſonal Action. 1 Salk, 46. Wells 
v. Williams. Moore 431. Watford v. Maſham. 


This is not an illegal Contract with an Enemy; but a 
Tranſaction ariſing from an Act of Hoſtility. A Captive 
may redeem his Life by a Ranſom: And Money actually 
paid down, or a Promiſe of Money to be paid in future are 
equally allowable. It mollifies the Rigour of Conqueft. It 
is a Caſe of Neceſſity. The Victor might, otherwiſe, 
even kill his Captive. | 


Third Point. The Contract did not become extin& by 
the Deeth of the Hoſtage. The giving of a Hoſtage is a col- 
lateral Contract. A Hoſtage is not an Equivalent, but a col- 
lateral Security. It is only ſtrengtheningſthe Obligation, by 
giving a Pledge. But giving a Pledge does not diſcharge the 
Debt. Zelv. 178. Sir Fo. Ratcliffe v. Davis. 2 Strange 
919. The South-Sea Company v. Duncombe. 2 Salk. 522. 
Digeſt. Lib. 20. Title 5. Lex 9. 


Theſe ObjeQions being removed, No Difficulty remains. 
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Mr. Dunning, contra, for the Defendant ſaid, that this is 


an Action of the firft Impreſſion : No ſuch Action has ever 


been brought, though the Cafe muſt be frequent; Nor does 
a reciprocal Action lie in THERA Nations. 


He propoſed to conſider the Caſe, under four Heads ; vis, 
Iſt. As on a written Inſtrument, without Hoſtage ; 


2dly. As on a written Inſtrument, ae Hoſtage ; (which 


he looked upoa to be the material Part of the Engagement.) 


- Ju Though the Action might be maintainable in the 
Admi 


iralty-Court; yet it is not maintainable here. 
Athly. The Ranſom-Bill was obtained under Dureſs. 
(But He almoſt gave up the two laſt Objections.) 


Firſt Point. No ſucli contract as this is, can, of itſelſ, 
ſupport an Action. It is void, from the condition of the 
contracting Parties. 55 


'The Plaintiff is under an Incapacity of either contracting, 
or ſuing : Net indeed as an Alien generally, but as an Alien 
Enemy. If he ſued merely as an Alien, it thould have been 
taken in Time and pleaded in Abatement. Bur this Plaintiff 
was an Alien Enemy. Therefore no Suit could have been 
maintained between the Parties, at the Time of making the 
Contract; nor could any Suit have been maintained between 
the Parties, at the Time of the Breach of the Contract: And 
a perſonal Action once ſuſpended is gone for ever. Here is a 
fundamental radical Defect. No Action couldaccrue upon 


a Contract made with an Alien Enemy, in Time of actual 


open War. 


Being an Alien Enemy is pleadable in Bas, and coneludes 
to the Action. Co. Lit. 129. B. is expreſs in Point. -Combers, 


212, 394. 


19 E. 4. 6. fl. 4. and 1.6. prove that An Alien Enemy 
© cannot maintain an Action.“ Bro. Ar. Title Denizen and 
Alien. pl. 20. In Carter 49. 50. and 191. Richfield et Uxor 
v. Udall “ An Alien Executor, may maintain an Action; 
«© becauſe He ſues in auter Droit.” But in Cro. Elix. 142. 


el. 7. it was holden a good Plea to an Action of Debt brought 


by 
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by an Executor, that the Plaintiff was an Alien nee at 
« Gaunt, under the Obedience of Philip King of Spain, 
» Enemy of the Queen.” 5 


But it is ſaid . that Ai, being for a Ranſom, turns upon 
© the Neceſſity of the Caſe: For otherwiſe, the vanquiſhed 


„ might be killed by the Victor.“ 


Anſwer—Allowing the Contract to be prudent and even 
lawful, Yet it ought to be ſecured by an Hoſtage. .This is 
the obvious Method of ſecuring it: And t/is Contract is fo 
ſecured. | | ; 


Second Point This Contract being ſo ſecured by a Hoſ- 
tage, the Ranſom-Bill is not an independent ſubſtantive Agree- 
ment; but relative to the Hoſlage. The Hoſtage Himſelf is 
not bound to pay the Ranſom ; although He has ſigned the 


Paper. It is the Captain only, who obliges Himſelf and his 


Owners. This Obligation, if not obtained by what is 
ſtrictly called Dureſs, was at leaſt not voluntarily entered 


into. If the Captain could thus bind Himſelf his Ship and 
Owners, What Need could there be of an Hoſtage ? The 
Hoſtage therefore is a Security, and the Principal, if not the 


_ only Security. 


Fe faid, it aſtoniſhed him, that all foreign Writers (ex- 


cept Grotius and Puffendorfſ) are filent upon this Subject 


And They do not ſay much about it. 


® jJe cited But Molloy, Lib. 1. cap. 8.4. 7. fays that * if Hoſtages 
as Section are taken, He that gives them is freed from his Faith. For 
7: but it is that in receiving Hoſtages, he that receives them hath 


the St 
Secklon. 


 *© yelingri/hed from the Aſſurance which he hath in the 


Faith of Him that gave them.” 


An Action upon a Ranſom Bill was never attempted, 
even in the Court of Admiralty : Nor will it lie in France. 


But He admitted, that Actions had been brought in the 
Admiralty, by the Hoſtage againſt the Owners who refuſed 


to ranſom Him: And He thought that ſuch an Action 


would lie even in this Court. But that will not be materia! 


in the preſent Caſe. 


Mr. Chambers, in Reply, cited ſome other Authorities ; 
particularly, Les Uſages et C:litumes de la ner; Guidbn, 
Rachats et Compoſitions ; Grotius, Lib. 3. c. 20.4. 58. and 
e. 23.4. 16. Zouch de jure et judicio feciali Part 2. c. 54. 
Ordonnances de Louis 14, touchant la Marine: Which proved, 
he ſaid, that this was a Contract allowable by the Law of 
Nations. And if the Contract is allowed by the Law of Na- 
tions, the Action muſt lie in them All. 


He 
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He made ſome Obſervations in Anſwer to Mr. Dunning. 


In this Declaration, it only appears that the Capture was 
during the War: It does not appear that the Contract was ſo. 


A Right may commence, before the Right of ſuing ac- 
crues. But ſuppoſing He could not have brought his Action 
during the War; yet he may in Time of Peace, A Right 
may revive. | 


An Alien Enemy may ſue as Executor; or for an Account. 


In a Caſe in Chancery, Lord Hardwicke over-ruled a 
Plea of Alien Enemy,” pleaded by Serjeant Ketzleby, to 
a Bill brought for an Account. : 


A Contract made during a War may be effectuated du- 
ring a Peace. | 


It is for general Convenience, that an Alien Enemy may 
be an Executor. And 19 E. 4. 6. and Brooke Title Denizen, 
and Alien, pl. 20. are not Law. | 


The co is not the principal Security; but collateral, 


and not the ſubject Matter of the Contract: For which, he 
cited Zouch, Grotius, and other Authorities. But if the 


Hoſtage were the principal Security, yet his Death does not 
diſcharge the Debr. | 


Molly, Lib, "hp 8. relates to public Hoſtages, upon 


— and Treaties. Beſides, other Opinions are againſt 
im, 5 


— 


Ulterius . 


Mr. Blackſtone who was to have argued for the Defen- 
dant, upon a ſecond Argument now ſaid, He had made In- 
quiries abroad, and had Anſwers from very eminent Law- 
yers of France and Holland, that ſuch an Action had 


been allowed, and upon Principles that could not be 


** diſputed,” Therefore he did not chuſe to argue it. 
For, the only Objection which ſeemed to weigh, upon the 
former Argument, was, © that ſuch an Action would not 
lie in the other Countries of Europe.” | 


Lord Mans 1ELD faid, The Conte were all of 
the ſame Opinion, | 


N. B. 


sSscth Rolls 
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N. B. There were a few other Actions of the ſame Kind 
depending: But upon this Judgment (which gave univer- 
ſal Satisfaction) the Ranſoms were paid. 5 


Per Cur.— unanimouſly, 
Let there be JupcMEnT for the PLAIxTI rr. 


See Puffenderff,, Lib. 8. c. 7,5 14. and 
SGrotius, Lib. 3. c. 23. de fide privatd 
in bello. 


Money et al*. verſus Leach. 
Roll 60. 


*V. ante, E* RO Rs having been aſſigned upon the * Bill of Ex- 
p. 1692. ceptions mentioned in Page 1692, they now come on 
to be argued. | 


Þ See the This was an Action of F Treſpaſs brought in the Court 
mom end - Common Pleas by Dryden Leach, againit three King's Meſ- 
of C. B. of ſengers, John Mooney, James Watſon, and Robert Blackmore, 
Mich. Term for breaking and entering the Plaintiff's Houſe, and impri- 
4 G. 3. and foning Him, without any lawful or probable Cauſe ; To 
1 the Plaintiff's Damage of 2000/. | 

ke. 

The Defendants below pleaded two Pleas. The firſt was 
the General Iſſue, Norguilty”: On which Iſſue was joined. 


The other Plea (pleaded by Leave of the Court) was a 
ſpecial juſtification, as to the breaking and entering of the 
Plaintiff's Dwelling Houſe, and ſtaying and continuing there- 
in for fix Hours, and making the Aſſault upon Him, and 
feizingtaking and impriſoning Him, and keeping and detain- 
ing Him in priſon for four Days; As to all which, they ſay; 
That before the committing of the ſuppoſed Treſpaſs, wiz. 

on igth April 1763, the King made a Speech from the throne 
&c. in which Speech was contained the following Declara- 
tion Ec. fc, That on 23d April 1763, a certain ſeditious 
and ſcandalous Libel. or Compoſition, intitled © The North 

© Briton No. 45.” was unlawfully and ſeditiouſiy compoſed 
printed and publiſhed concerning the King and his ſaid 
Speech; in which Libel was contained Ec, c. Ic. That 
the Earl of Halifax was then one of the Privy Council, and 
One of his Majeſty's principal Secretaries of State ; 3 
that 
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that Information was given to Him of the ſaid Publication 
of the aforeſaid Libel ; and the ſaid Libel was then ſhewn 
and produced to the ſaid Ear]; and he thereupon in due 
Manner iſſued his WarraxT in Writing under his hand 
and Seal, directed to Nathan Carrington and theſe three De- 
fendants who were then four of his Majeſty's Meſſengers in 
Ordinary; By which Warrant, the ſaid Earl did in his Ma- 
jeſty's Nameauthorizeandrequire them, taking a Conſtable 
to their aſſiſtance, to make ſtrict and diligent ſearch for 
the ſaid Authors Printers and Publiſhers of the aforeſaid ſe- 
ditious Libel intitled ** The North Briton No. 45. April the 
« 23, 1763;” And them or any of them having found, to 
apprehend and ſeize, together with their Papers, and to bring 
in ſafe Cuſtody before the ſaid Farl, to be examined eoncern- 
ing the Premiſſes, and to be further deait with according to 
Law : In the due Execution whereof, All Mayors, Sheriffs, 
Juſtices of the Peace, Conſtables, and all others his ſaid Ma- 


 jeſty's Meſſengers, Officers Civil and Military, and loving 


Subjects whom it might concern, were to be aiding and aſ- 
ſiting to them the ſaid Nathan Carrington, John Mooney, 
James Watſon, and Robert Blackmore, as there ſhould be 
Occaſion. 'T hey further ſay, that for 44 Weeks and up- 
wards before the iſſuing of the ſaid Warrant, certain 
Weekly Compoſitions intitled ©* The North Briton,” and 
reſpectively numbered in a progeſſive Order, had been 


printed and publiſhed on Saturday in every Week; and 


that the ſaid ſeditious Libel intitled The North Briton 
„No. 45. Saturday April the 23d. 1763,” was One of the 
ſaid Weekly Compoſitions. They ſay that the Plaintiff fol- 
lowed and exerciſed the Art and Buſineſs of a Printer ; and 


did in fa@ print and cauſe to be printed One of the ſaid 


Weekly Compoſitions intitled the © North Briton”; to wit, 
the North Britain No. 26. and that after the iſſuing of the 
aforeſaid Warrant, and before the committing of the ſaid 
ſuppoſed Treſpaſs, to wit, on 27th April 1763, Information 
was given to them the Defendants, © that the ſaid Dryden 
« Leachand his Servants were the Printers of the aforeſaid 


ſeditious Libel intitled the North Briton No, 45. Saturday, 


* April the 23d. 1763.” Wherefore the Defendants, being 
his Majeſty's Meſſengers in Ordinary as aforeſaid, took to 
their Aſſiſtance a certain Conſtable, to wit, One Thomas 
Freeman, who was then a Conftable of the Pariſh of &.. 


Margaret, Weſiminſter, in the County of Middleſex, to aid 


them in the Execution of the aforeſaid Warrant ; and, to- 
gether with the ſaid Conſtable, entered into the aforeſaid 
Dwelling-Houſe of the ſaid Dryden Leach, in which the 
- ſaid Dryden Leach carried on his aforeſaid Buſineſs of a 
Printer, the Door thereof being then open, to ſearch for the 
printers of the ſaid ſeditlous Libel, in order to carry them be- 
fore the ſaid Earl of Halifax, to be examined concerning the 
fame : And thereupon, the ſaid Defendanis, together, with 
the Conſtable aforeſajd, did then and there find, W 
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> ſame Houſe, a newly-prinied Copy of One of the ſaid 
Weekly Compoſitions intitled“ the North Briton,” and alſo 
an unfini/hed Copy of part of another of the laid Compoſitions 
then alſo newly printed, and which ſaid newly printed Copies 
were Part of a New Edition, which the ſaid Dryden Leach 
and his ſervants were then and there reprinting, of the afore- 
ſaid Weekly Compoſitions. Whereupon, the Defendants, 
together with the Conſtable abovenamed, did gently Jay 
their Hands on the ſaid Dryden Leach and ſeized and took 
{ Him into their Cuſtody, in order to bring Him before the 
: ſaid Earl of Halifax, to be examined concerning the ſaid ſe- 
7 ditious Libel; and in ſo ſearching for the Printers of the ſe- 
Þ ditious libel, and ſeizing and taking the ſaid Dryden as afore- 
5 ſaid, did then and there neceſſarily ſtay and continue in the 
ſaid Houſe of the ſaid Dryden for the Space of fix hours, part 
of the Time in the Declaration mentioned. And becauſe 
the ſaid Earl of Halifax was, during all the ſaid Space of 
ſour Days, part of the aforeſaid five Days in the ſaid Decla- 
s ration mentioned, employed in other Buſineſs belonging to 
his ſaid Office of Secretary of State, ſo that the ſaid Dryden 
| Leach could not then or during the ſaid four days be brought 
| before the ſaid Earl for the Purpoſe aforeſaid, They the aid 
Defendants, together with the Gonftable aforeſaid, did keep 
and detain the faid Dryden Leach in their cuſtody for the ſaid 
Space of four Days, Part of the faid Time in the Decla- 
ration mentioned, in order to carry Him before the ſaid Earl 
| of Halifax for the Purpoſe aforeſaid. They further ſay, 
j that at the End of the aforeſaid four Days, and not before, 
upon the Examination of the ſaid Dryden Leach and certain 
4 other Perſons who were then and there examined concerning 
5 the Premiſſes, it appeared to the ſaid Earl of Halifax, that 
| * the ſaid Dryden Leach did not print the ſaid ſeditious Libel 
1 | „ jntitledthe North Britain No. 45. Saturday April the 23d. 
1 „ 1763 :” And thereupon, the ſaid Defendants, by the 
N Command of the ſaid Earl of Halifax, did then and there 
| releaſe the ſaid Dryden Leach out of their Cuſtody, and diſ- 
charged and ſet Him free from that Impriſonment. Which 
are the ſame breaking and entering of the aforeſaid Dwel- 
ling-Houſe of the ſaid Dryden Leach, in the Declaration 
mentioned, in which Ce. and ſtaying and continuing there- 
in for the Space of fix Hours, Part of the Time in the ſame 
Declaration mentioned ; And alſo as to the making of the 
aforeſaid Aſſault upon the ſaid Dryden Leach, and ſeizing 
taking and impriſoning of the ſaid Dryden Leach, and de- 
taining Him in Priſon for the Space of four Days, part of 
the ſaid Time in the ſaid Declaration mentioned, above 
ſuppoſed to have been done by the Defendants, whereof the 
ſaid Dryden hath above complained againſt them. And this 
they are ready to verify. Wherefore they pray Judgment, 
if the ſaid Dryden ought to have or maintain his aforeſaid 
Action thereof againſt them c. c 


The 
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The Plaintiff replied, as to the ſaid Plea in Bar as to the 
dreaking and entering the Dwelling-Houſe, and ſtaying and 
continuing there fix Hours (Part of the Time in the Decla- 
ration mentioned,) and alſo as to the making of the Aſſault 
upon Him, and ſeizing taking and impriſoning of Him, and 
keeping and — Him in Priſon for four Days (Part of 
the Time in the Declaration mentioned ;) that the Defen- 
dants of !heir own Wrong and without the Cauſe by them 
in their Plea alledged, broke and entered his Dwellings 
Houſe, and ſtaid and continued therein for ſix Hours, and 
made an affault upon Him, and ſeized took and impriſoned 
Him, apd kept and detained Him in Priſon for four Days 
in the Plea mentioned (Part of the Time in the Declaration 
mentioned,) in Manner and Form as he has above com- 
plained againſt them. And upon this Iſſue was joined. 


The Cauſe came on to be tried before Ld. Ch. Juſt. Pratt, 
on the 10th. of December 1763, at Guildhall : And the 
Jury found a Verdict for the Plaintiff upon both Iſſues; and 

ave Him Damages 400. beſides his Coſts and Charges 
Ee. On 16th June 1764, Judgment was ſigned for the 
Plaintiff, for 4007. Damages, and 5 1. 16s. 8d. Coſts. 


At the Trial, a Bill of Exceptions was tendered and re- 
ceived; which ſtated the Iſſues, the coming on to Trial &c. 
and the Evidence, and deſcribed a printed Paper intitled 
„The North Briton No. 45.” and the Information given 
thereof to the Secretary of State, and his Warrant to the 
Defendants below, together with another King's Meſſenger, 
Nathan Carrington ; and what Mr. Carrington had been told 
of Mr. Leac/'s being the Printer of it; and there thereupon 
entering his Houſe, and finding ſome of the other Numbers 
of the 2 Paper newly printed by Him; and there there- 
upon taking him into Cuſtody, in order to carry Him before 
the Earl of Halifax, One of his Majeſty's principal Secre- 
taries of State ; And that He appearing net to be either Au- 
thor Printer or Publiſher of the ſaid Paper called * the 
«© North Briton,” No. 45. was diſcharged by them, by the 
Earl's Order, without being ever carried before Him. They 
ſay, that their Evidence intitled them to the Benefit of the 
Statute of 24 C. 2. c. 44. Though it was denied by the 
Council for the Plaintiff Leach, T hat either they or the Se- 
cretary of State Himſelf were within that Statute, or thoſe 
of 7 Fac. 1. c. 5 or 21 Fac. 1. c. 12. (the former of which, 
being only temporary, was made perpetual by the latter, and 
by which Liberty is given to Fuftices of Peace and all others 
acting under their Command ** to plead the General Iſſue, and 
give the ſpecial Matters in Evidence.) * 
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That the Chief Juſtice of the Common Pleas was of Opi- 
nion “ that their Evidence was not ſufficient to bar the 
„% Plaintiff of his Action”: Whereas, the Bill of Exceptions 


inſiſts © that it was.” , 


This Bill of Exceptions being ſealed, and the Seal 
acknowledged as is before mentioned, The Defendants be- 
low aſſign Errors: And a Joinder in Error was put in by 
the Plaintiff Leac/. | | 


The n of Errors was to the following Effect 
(It may be ſeen at large, in the Goth Roll of Eafter Term 
5 Geo. 3. B. R.) 5 


The Defendants come, on Wedneſday next after 15 Days 
of Eaſter 4 Geo. 3. before our Lord the King at Veſtminſter, 
and ſay, Thatat the Trial, their Council propoſed Ex cep- 
tions to the Opinion of the Lord Chief Juſtice Pratt ; which 


Exceptions were written in a Bill, and ſealed by the Chief 


Juſtice : Which Bill of Exceptions the Defendants now 
bring into this Court, and pray a Writ to the Chief Juſtice, 
to confeſs or deny his Seal; which Writ is granted to them, 
returnable on the Morrow of the Aſcenſion. At which Day, 
before our Lord the King at Veſtminſter come the Defen- 
dants in their proper Perſon and the ſaid Chief Juſtice of 
the Common Pleas likewiſe in his proper perſon, and acknow- 
ledges his Seal put to the ſaid Bill of Exceptions. [The Form 
and Ceremony of his doing this may be ſeen in Page 1692.] 
Then they let out the Bill of Exceptions, verbatim, Be it 
remembered fc.” It recites all the Proceedings particu- 
larly and minutely, from the very Beginning to the End, con- 
cluding with the Verdict of the Jury: Which it would be 
tedious to repeat, as they have been already ſufficiently ſpe- 


cified. (They are entered upon the Rolls 549 and 5500f the 


Court of Common Pleas, in Michaelmas Term 4 G. 3.) The 
Defendants (now become Plaintiffs in Error) then alledge, 


lin their ſaid Bill of Exceptions) That upon the Trial, the 


Council for the Plaintiff Leach, inorder to prove the Defen- 


dants guilty of the treſpaſs, gave in Evidence © that on 29th 


* April 1763, the Defendants entered the Plaintiffs Dwel- 
* ling-Houſe, ſearched, it, and continued in it four Hours; 


« ſeized and took Leach into their Cuſtody againſt his Will 


and Conſent; and kept and detained him in their Cuſtody 
« againſt his Will and Conſent for ſour Days:” Which was 
All the Treſpaſs Aſſault and Impriſonment committed by the 
Defendants or any of them. Whereupon their Council, in 
order to bar the ſaid Action, and to acquit them thereof un- 
der the General Iſſue above pleaded, gave in Evidence and 


proved“ That before the committing of the Treſpaſs, the 


King made a Speech from the Throne &c. containing the 
| « ſeveral 


Jy 


„ Mich. Term 6 Geo. 3. B. R. 


e ſeveral Expreſſions ſtated in the ſecond Plea of the De- 
« fendants ; and that afterwards and before the ſuppoſed 
«4 Treſpaſs, a Paper entitled © The North Briton NC. 45. 
« fc. was printed and publiſhed ; And that the ſame con- 


« tained the ſeveral Matters ſet forth in their ſaid ſecond 


* Plea”: And it was proved on their Beha!f, “ that the Earl 
« of Halifax was, all that Time, One of his Majeſty's 
« principal Secretaries of State, and One' of the Privy 
Council, and that Information was given to Him of the 
_ + ſaid Publication of the abovementioned Paper; and the 
« ſame was then ſhewn to Him; and that thereupon the 
„ ſaid Earl iſſued his Warrant in Writing under his Hand 
« and Seal directed to Nathan Carrington and the Defen- 
„ dants, Who were then four of his Majeſty's Meſſengers in 
Ordinary.“ And their Counſel then produced and gave in 


= Evidence the Warrant aforeſaid, which was in the Words 


and Figures following, that is to ſay, * George Montagu 
« Dunk, Ear] of Halifax, Viſcount Sunbury, and Baron 
% Halifax, One of the Lords of his Majeſty's moſt honour- 
6 


able Privy Council, Lieutenant- General of his Majeſty's - 


“ Forces, and principal Secretary of State Ac. — Theſe are 
« in his Majeſty's Name to authorize and require You, ta- 
king a Conſtable to your afliftance, to make ſttict and di- 
« ligent Search for the Authors, Printers and Publiſſters of a 
| ** ſeditious and treaſonable Paper intitled The North Briton 
Ne. 45, Saturday April 23, 1763, printed for G. Kearſley 
« in Ladgate-Sireet London And them or any of them hay- 


ing found, to apprehend and ſeize, together with their 


% Papers, and to bring in ſafe Cuſtody before Me, to be ex- 
amined concerning the Premiſſes and further dealt with 
according to Law. In the due Execution whereof, All 
« Mayors, Sheriffs, Juſtices of the Peace, Conſtables, and 
all other his Majeſty's Officers Civil and Military, and 
loving Subjects whom it may concern, are to be aiding and 
« afliſting to You, as there ſhall be Occaſion. And for 
« your ſo doing, this ſhall be your Warrant. Given at Sz. 
% Tames's the 26th Day of April 1763, in the Third Year 
„of his Majeſty's Reign. Dunk Halifax. To Nathan 
Carrington, John Money, Fame, Watſon, and Robert 
„ Blackmore, four of his Majeſty's Meſſengers in Ordinary.“ 
And it was further proved on Behalf of the ſaid Defendants, 
that ſeveral of the lite Warrants had been granted, at 
different Times from the Time of the Revolution to the 
« preſent Time, by the principal Secretaries of State, and 
had been executed by the Meſſengers in Ordinary, for the 
„Time being; And that the Paper in the ſaid Warrant de- 
4 ſcribed was the ſaid Paper ſo printed and publiſhed as 
«© aforeſaid ; And that the Warrant aforeſaid, before the 
* committing of the ſuppoſed Treſpaſs, to;wit, on the 26th 
„Pay of April aforeſaid, in the Year of our Lord 1763, was 
„ delivered to the Defendants, to be executed :” and“ that 

ParTIV, Vol. III. Lt *© they 
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* they were then three of his Majeſty's Meſſengers in Ordi- 
„ nary, and ſtill are ſo.” It was alſo proved, on their Be- 
Half, that for forty Weeks and upwards next before the 
e iſſuing of the aforeſaid Warrant, certain Weekly Com- 
% poſitions intirled the North Briton had been printed and 
KOT ubliſhed'on Saturday in every Week; and that the afore- 
Kai Paper intitled the North Briton Nd. 49. | Saturday 
| April 23. 1763. deſcribed in the ſaid Warrant, being 
ö | „One of the ſaid Weekly Compoſitions, was printed and 
i: 5 publiſhed before the iſſuing of the ſaid Warrant, to wit, 
215 De 23d Day of April 1763 3 And that after the iſſuing 
„„ of the abovementioned Warrant, and before the commit- 
«ting of the ſaid ſuppoſed Treſpaſs, to wit, on the 28th 
Pay of April in the Year aforeſaid, the Defendants were 
informed by Nathan Carrington, One Other of the Meſ- 
1 * ſengers in the ſaid Warrant named and One of the Perſons 
; «tg whom the ſaid Warrant was directed, That from the 
q Information he had received He was of Opinion that the 
F „ ſaid Dryden Leach who then and long before was and till 
1 | js a Printer in the City of London aforeſaid, was the Primer 
; | a «of the faid Weekly Compoſitions intitled the North Bri- 
4 ton; For that He the ſaid Carrington had been informed 
=_— _ «© that One Mr. Wilkes, a Perſon ſuppoſed to be the Author 
% of the ſaid Week!) Compoſitions, had been ſeen frequent- 
«ly to go into the Nie Mr. Leach's Houſe, and that an Old 
1 „Printer, whoſe Name he the ſaid Carrington did not men- 
| _ «tion to the Defendants, had 100d Him that the ſaid Mr. 


W „ „ 
XR «„ «a 


nt 


1 His Books and Papers in fafe Cuſtody before the ſaid Earl 
„ of Halifax, to be examined concerning the Premiſſes and 
„to be further dealt with aceording to Law; And upon 
e that Occaſion did ſearch the ſaid Houſe, and neceffarily 
continued therein for the ſaid Space of four Hours.” And 


_ 
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Fuſtody the fad Dryden Leach, in order to bring Him 


jn ſafe Cuſtody before the ſaid Earl of Halifax, to be ex- 


„ amined concerning the Premiſſes; and on that Occaſion 


« did keep and detain Him in their Cuſtody for the Space of 
four Days; At the End of which Time, it appearing by 
„the Examinations of divers Perſons then taken, touching 


the Author Printer and Publiſher of the ſaid Paper, that 


* the ſaid Dryden Leach was not the Author Printer or Pub- 
« liſher thereof, the Defendants, by the Command of the 


ald Earl of Halifax, releaſed and diſcharged Him from 


that Impriſonment : But the ſaid; Dryden Leach was neues 
« carried before or examined by the ſaid Earl of Halifax. 
And thatthe entering the Houſe of the faid. Dryden Leach, 
« and ſeatehing the ſame, and taking into and detaining in 
their Cuſtody Him the ſaid Dryden Leach in the Manner 
and on the Occaſion herein before ſtated, were the Mole 


_ © of the Treſpaſs Aſſault and Impriſonment - committed by 


the ſaid Defendants or any of them.“ But it was proved 
on the Part of the ſaid Dryden Leas, That He was not 
* the Author: Printer or Publiſlier of the ſaid Paper intitled 
The North Briton No. 45. in the ſaid Warrant mentioned, 


nor of any aher Numbers of the ſaid Weekly Compoſi- 


tions, except as before ſtated.” Whereupon the Council 


for the Defendants inſiſted before the ſaid Chief Juſtice, 
that the. ſaid: ſeveral Matters ſo produced and given in Evi- 
dence on thein Part as aforeſaid. were ſufficient and ought 10 
be admitted and allowed as deciſive Evidence to intitle them 


to the Benefits of the Statute of 24 C. 2. intitled An Act for 


rendering Juſtices of the. Peace more ſafe in the Execution 
© of their Office, and for indemnifying Conſtables and others 


acting im Obedience to their Warrants; And that there- 


fore the faid; Dryden Leach ought to be barred of his aforeſaid 
action, andthe ſaid Defendants acquitted thereof. And there- 


upon tue ſaid Defendants, by their Council aforeſaid, did 


then andi there pray of the ſaid Chief Juſtice to admit and 
allowathe ſaid Matters and. Proof ſo produced and given in 


Evidence for che ſaid Defendants as aforeſaid, to be conclu- 


five Evidence to intitle the ſaid Defendants to the. Benefit of 
the Statute aforeſaid, and to bar the ſaid Dryden Leach of his 
Action, aforeſaid. But to this, the Council for the Plaintiff 


then and there inſiſted before the Chief Juſtice, that the 


* 


Matters and Evidence aforeſaid ſo produced and proved on 


the Part of the Defendants as aforeſaid, were not ſufficient, 


nor ought io be admitted orallowed to intitle the ſaid defen- 


dants to the Benefit of the Statute aforeſaid, or to bar the 
faid Dryden Leach of his aforeſaid Action; And that neither 
the ſaid Nefendants or any of them, nor the ſaid Earl of 
Halifax, were or was within the Words or Meaning of the 


Statute made in the Seventh Year of his late Majeſty King 
James the Fir/?, intitled “ An Act for Eaſe in pleading 
ntious Suits ' proſecuted 


'{.22ainft. troubleſo:ne and conte 


ali E v6) only ee 
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* againſt Juſtices of the Peace, Mayors, Corſtables, and cer- 
* tain other his Majeſty's Officers, for the lawful Execution 
of their Office; nor of the Statute made in the twenty 
| firſt Year of the Reign of the ſame late King, intitled an AQ 
* to enlarge and make perpetual the AQ made for Eaſe in 
b pleading againſt troubleſome and contentious Suits, pro- 
« ſecuted againſt Juſtices of the Peace, Mayors, Conſtables, 
« and certain other his Majeſty's Officers, for the lawful 
« Execution of their Office; made in the ſeventh Year of 
« his . Majeſty's moſt happy Reign ;” nor of the ſaid Sta- 
- tute made in the /wwenty-fourth Year of the Reign of his late 
Majeſty King Geoxce the ſecond ; nor in any wile intitled 
to the Benefit of any of thoſe Statutes. Av the Counſel 
for the ſaid Dryden Leach further inſiſted, that the Seizure 
and Impriſonment of the ſaid Dryden Leach were not made 
and done in Obedience to the ſaid Warrant ; nor had the ſaid 
| Defendants or Any of them, in that Behalf, any Authority 
thereby. AnD the ſaid Chief Juſtice did then and there de- 
_ clare and deliver his Opinion to the Jury aforefaid, That 
. * the ſaid ſeveral Matters fo produced and proved on the 
Part of the Defendants were not, upon the whole Cafe, 
“ ſufficient to bar the ſaid Dryden Leach of his aforeſaid 
Action againſt them”; and, with that Opinion, left the 
| ſame to the ſaid Jury. Wnereveon the faid Counſel for 
the ſaid Defendants, did then and there, on Behalf of the 
. ſaid Defendants, except to the aforeſaid Opinion of the ſaid 
Chief Juſtice ; and inſiſted on the ſaid ſeveral Matters and 
Proofs as an abſolute Bar to the aforeſaid AQtion, by virtue 
of the laſt mentioned Statute. Axp inaſmuch as to the ſaid 
. ſeveral Matters fo produced and given in Evidence on the 
Part of the ſaid Defendants, and by their Counſel aforeſaid 
objected and inſiſted on as a Bar to the Action aforeſaid, 4s 
not appear by the Record of the Verdict aforeſaid, the ſaid 
Counſel for the aforeſaid Defendants did then and there pro- 
poſe their aforeſaid Exception to the Opinion of the ſaid Chief 
Juſtice, and requeſted the Chief Juſtice to put his Seal to this 
Bill of Exception containing the ſaid ſeveral Matters fo pro- 
duced and given in Evidence on the Part of the ſaid Defen- 
dants as aforeſaid, according to the Form of the Statute in 
fuch Caſe made and provided: And thereupon the aforeſaid 
Chief Juſtice, at the requeſt of the ſaĩd Counſel for the above- 
named Defendants, did put his Seal to this Bill of Exception, 
purſuant to the aforeſaid Statute in ſuch cafe made and pro- 
vided. on the tenth Day of December aforeſaid, in the ſaid 
fourth Year of the Reign of his ſaid preſent Majeſty. 


C. PRATT. I. S. 


Aub renauron the ſaid John Money, James Watſor 
and Rebert Blackmore ſay, that in the Record and Proceed- 
ings 


on 


gs 
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ings aforeſaid, and alſo in the Matters recited and contained 
in the ſaid Bill of Exceptions, and alſo in giving the Verdict 


upon the ſaid Iſſue between the Parties aforeſaid firſt above 


joined, and alſo in giving the 8 aforeſaid, there is 


manifeſt Error, in this, That the ſaid Chief Juſtice before 


whom Cc. at and upon the Trial of the ſaid Iſſue between 
the Parties aforeſaid firſt above joined, did declare and de- 
liver his Opinion to the Jury aforeſaid, That the ſaid ſe- 
« yeral Matters mentioned in the ſaid Bill of Exceptions, 
« and fo as aforeſaid produced and proved on the Part 


« of the ſaid n Money, James Watſon, and Robert Blaci- 


« more, were not, u pon the whole of the Caſe, ſufficient to 
« bar the ſaid D-yd:n Leach of his Action aforeſaid againſt 
« them ;” and, with that Opinion, left the ſame to the — 
There is alſo Error in this, That by the Record aforeſaid 


it appears that the Verdict afore ſaid was given upon the ſaid 


Iſſue firſt above joined, for the ſaid Dryden Leach, againſt 
them the ſaid Fohn Money, James Watſon, and Robert Black- 


more > Whereas, by the Law of the Land, the Verdict on 


that Iſſue ought to have been given for the ſaid John Money, 


gue Watſon and Robert Blackmore, Au, the ſaid Dryden 


ach, There is alſo Error ir this, That it appears by the 
Record aforeſaid, that Judgent in Form aforeiaid was given 
for the ſaid Dryden Leach, again them the ſaid Jon Money, 
James Watſon, and Robert Blacſ me: Whereas, by the 
Law of the Land, the Judgment aior-ta:d ought to have been 
given for them the ſaid John Money, James Watſon, and 
Robert Blackmore, againſt the ſaid Dryden Leach. AND 
the ſaid John Money, James Watſon and Robert Blackmore 
pray that the Judgment atoreſaid, for the Errors aforeſaid, 
and others in the Record and Proceedings aforeſaid, may be 
reverſed annulled and altogether had tor Nothing; And 
that they may be reſtored to All which they have loſt by 
Occaſion of the Judgment aforeſaid Oc. | | 


And hereupon, the ſaid Dryden Leach, in his proper 
Perſon voiuntarily comes here into Court, and prays Leave 
to rejoin to the Errors atoreſaid, before our Lord the King, 
until on the Morrow of the Holy Trinity, Wherefoever Oc. 
And he hath it c. The fame Day is given to the ſaid 7. 
M. F. W. and R. B At which Day come the Parties afore- 
ſaid intheir proper Perſons: And the ſaid Dryden Leachfays 
that there is not, either in the Record and Proceedings a- 
* foreſaid, or in the Matters recired and contained ia the 
* faid Bill of Exceptions, or in giving the Verdict aforeſaid, 
* or in the Judgment aforefaid, any Error ;” and prays that 
the Court here may proceed to the Examination as well of 
the Record and Proceedings, as of the Matters aforefaid 


above aſſigned for Error; And that the Judgment afore ſaid 


may be affi- med in all Things. 
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* V. Artic. 
ſuper char- 


Tunis Caſe was firſt argued on Tueſday the BY of Jo's 
s in 


laſt, by Mr. Solicitor General De Grey for the Plainti 
Error; and by Mr. Dunning, for the Defendant in Error, 


Mr. De Grey divided his argument into three Points,— 


_ 1ſt. The Defendants had a Right to * 5 the Genera! 
Iſſue, and to give the ſpecial Matter in Evidence, under ) 
Fac. 1 c. 5: Or, in other Words, Lord Halifax, the Se- 
cretary of State, was a Juſtice of Peace, within tne Intention 
of that Act. 


2dly. The Evidence was ſufficient to intitle the Defen- 
dants to a Verdict Which will take 'in both the Validity 
of the Warrant itſelf, and the Manner of executing it. 


| zdly They were alſo intitled to a Verdict within the 
Meaning of 24 G. 2. c. 44: the Plaintiff not having obſeryed 
the Terms required by it. 


5 Firſt Point — Before the Statute of 7 Jac. c. 5. a Matter 
of ſpecial Juſtification could not be given in Evidence by a 


Juſtice of Peace, upon the General Iſſue pleaded by Him. 


The Queſtion is—I ha were meant, in that Act of Parlia- 
ment, by Fuftices of the Peace. | 


Some Perſons, were, from ancient Times, ſo, zy Office ; 
ſome are ſo by ſpecial, Commiſſion ; ſome, by Corporation 
Charters ; ſome, by Tenure ; ſome, by Preſcription. 


N In the Time of Edward the Third, other Perſons were 
authoriſed to act within particular Diſtricts. Ro 
But the Great Officers of State had the juriſdiction, as 


incident to their Officers. So had, in ſome Degree, Coroners 
and other inferior Officers. 


The Secretaries of State muſt have had it as incident to an 
Office, ſo anciently as to be coval with the Crown itſelf. 


A Statute in Edward the Firſt's Reign ſays © Deſouth. 
if le Petit Seale, ne iſſera deſormes nul Briefe que touche le 


Common ley.” And Lord Coke, in his Comment upon 


it, in his 2 Iuſt. 5 56. calls it the Signe/tum, the King's 
Signet, which at the making of that Statute the King 
N e had; 


— —_— 
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had; and fays—* This Seal is.ever in the Cuſtody of the 
« principal Secretary : And there be four Clerks of the 
« Signet attending on Him.” 


This Seal is as ancient as, the Crown; and the Officer 
that keeps it, as ancient as the Seal itſelf: And he is an 
Officer well known, and recognized by many Ads of Par- 
liament ; And the King's warrants are counterſigned by him. 


In Caſes of Treaſon, and of Felony, the Courts of Law 
recognize his Authority: And there is equal Reaſon for it, 
in, Caſes of Miſdemeanor; which equally affect Govern- 
ment, and diſturb the public Peace, 


A ſeditious Libel is an Offence againſt Government and the 
public Peace; and effectually undermines Government. 


A Secretary of State is a Centinel for the public Peace: : 


It is his Duty to prevent the Violation of it, and to bring 
the Offenders to Juſtice ; and it is neceſſary that He ſhould 
be inveſted with this Power, in order to enable Him to exe- 
cute this his Duty. 


The Caſe of Rex v. Kendal.and Roe, 1 Salk. 347. * has ev. « Mod. 
ſettled this, Point, as to 'Treaſon : For it was there holden 78 S. C. 


that Secretaries of State might commit for Suſpicion of 
©. Treaſon, as Conſervators of the Peace did at Common 
„Law; and that it was incident to the Office, as it is to the 


and State 
Trials, Vol, 


4 p. 854. 
and Com- 


Office of Juſtices of Peace, who do it ratione Officii.” berb, 343. 


And the Commitment to a Meſſenger was there holden good. H 


In the Caſe of the Queen v. Derby, B. R. 1109. 10 Ann. 


olt 144. 
Skinrer 


596. and 12 
Mod. 682. 


for publiſhing a ſcandalous and ſeditious Libel called the + Forteſ- 
Obſervator—the two Points abovementioned were admitted cue's Rep. 
by Mr. Lechmere, who was Counſel for the Defendant. He 140. 


agreed the Power of a Secretary of State to commit for Trea- 
ſon or Felony ; and that a Meſſenger was a proper Officer. 


And in that Caſe, the Court held the Warrant good and legal. 


In the Caſe of Rex v. Earbury, M. 7 G. 2. 1733, who 
was arreſted and committed by Warrant from a Secretary 
of State z and his Papers ſeized, which he applied to have 
reſtored ; Lord Hardwicke held, that they could not be re- 
flored, in a ſummary Way, on Motion. 'The Warrant there 


was © to ſearch for the Papers, and to bring the Author be- 


fore the Secretary of State.“ 


The Statute of 1 E. 3. enacts, © for the better Keeping 
© and Maintenance of the Peace, Good Men and lawfu 
* ſhall in every County be aſſigned to keep the Peace.“ So, 


The 
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The 18 F. 3. flat. 2. c. 2. is the firſt Statute that gives 
the Judicature of hearing and determining. 34 E. 3. c. 5. 


ö 


I V. Stat. 1. enlarges their Powers. The 2. H. 8. c. 4. calls them by 


c. 4. F. 2. 
and Stat. 2. 


C. 1. 85 


the expreſs Name of © Fuſtices of the Peace.” Their Com- 
miſſion impowers Them to keep the Peace ; And alſo con- 
tains a diſtinct Clauſe ** to hear and determine.” 


Therefore, the old Conſerwators of the Peace /till remain: 
They have alſo Power to hear and determine as Juſtices, 
They are Wardens of the Peace too, by their Commiſſion, 
as well as by Common Law: And they may likewiſe by the 
Common Law, without any ſpecial Commiſſion or Warrant, 


uſe Force to ſuppreſs Rebels. For which laſt Aſſertion, he 


cited Kelyng 76. 


Tae Statute of 7 Fac. 1. c. 5. (about pleading the Ge- 
neral Iſſue,) means to protect Al that act as Conſervators 
or Wardens or Juſtices of the Peace, as well as thoſe that 
act under ſpecial Commiſſions. | 


The AQ of 2 Ph. & M. c. 13, (relating to Corporation- 
Juſtices) calls them“ Commi ſſioners for the Conſerwtion of 


the Peace.” Juſtice of Peace is not a ſtrict technical Name: 


They _ be called Cuſtodes pacis. In 2 Rol. Abr. 95. Title, 
Tuftices de Peace, it is ſaid that an indictment taken be- 
fore them, naming them Cuſtades Pacis and not Juſtices 


of the Peace (as the Statute names them) is a good Indict- 
ment: For it is All One.“ It is not waterial /zww the 
Appointment is made. The Statutes mean to include Alt 


Conſervators of the Peace: They may All now plead the 


General Iſſue, and give the ſpecial Matter in Evidence. The 
Act of 7 J. 1. c. 5. does not indeed extend to any Juſtices - 
. ſuting in Seſſions It only extends to Them in their Angle 


Juriſdiction. 


The Statute of 11 H. 6. c. 6 * that Suits and Proceſſes 
©. before Juſtices of the Peace ſhall not be diſcontinued by 
© new Commiſſioners,” is no Exception to this Rule: Nei- 


ther is 2 H. 5. Hat. I. c. 4.5. 2. © that Juſtices of the Peace 


of the Quorum ſhall be refiant in their Shire; (except 
Lords named in the Commiſſion, Ic. We,” | 


. AQs of Parliament ſhall be taken with Latitude, and ex- 
tended to Caſes within the ſame Reaſon and calling for the 
Jame Remedy. Plorud. 366. Ld. Zouch's Caſe. Co. Litt. 24. 
b. 10. Co. 101. b. Beaufage's Caſe. Ploæod. 147. Ion v. 
Studd. Plowd. 36. Platt. v. The Sheriffs ef London. Bro. 
Parliament 20. Wentworth's Office of Fxecutors 67. Sir 


The 
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The Rule about . ſeveral Particulars of an inferior Na- 
ture being enumerated, excluding thoſe that are of a high- 


«© ex Nature and not enumerated,” will not hold here. This 
AR is not done as a higher Officer; but only as 4 Juſtice of 


peace. The Biſhop of Norwich being named extended to 


all Biſhops : So the Warden of the Fleet being named, ex- 


tends to all Gaolers. In Moore 845. Phelps v. Winchcombe, * 


it was reſolved © that a Deputy Conſtable may, by the Equity 
of the Statute of 7 J. 1, c. 5. plead the General Iſſue.” 


Perſons acting for Preſervation of the public Peace ought 
to be protected: And theſe old Conſervators of it are more 


reaſonably entitled to Protection, than other Perſons are. 


Second Point If the ſpecial Matter may be given in Evi- 


dence then the Queſtion will be. Whether this Matter giv- 
«en in Evidence would, if it had been pleaded, amount to 


« a Juſtiſication. 


It is objected, © that the Warrant is not legal and that 
« it was ill executed.” 


' 1. As to the Warrant itſelf —No ſuch Action has ever 


been brought upon theſe Warrants, by Perſons apprehended 
by Virtue of them: Or at leaſt there is none upon Record, 


It is ſaid, © that this Warrant is too extenſive in the Nev 
« ſcription of the Perſon: And that it has been abuſed.” 


Anſwer—The Poaver is not illegal : And the Abuſe of it 


is no Objection to the Warrant ſelf. Such Warrants are 
agreeable to long Practice and Uſage. 


Whatever the preſent Determination may be, in point of 
Law, it wili be in the Breaſt of the Legiſlature to ſet it right. 


la the Beaudley Caſe, reported 1 Peere Williams, 207. 
Regina v. Bullivos c. of Bewwdley) A Conſtruction of an 


Act of Parliament contrary to the Words of it was allowed, 
founded upon only ſeven Years Practice. In Comberb. 342. 


T he India Company v. Shinner——where he Wrarrant was 
granted before any Default; Holt faid, © that the Practice 
having been, ia caſe of Taxes, to grant a conditional 
Warrant to diſtrain, Communis Error facit Jus.“ 


The Power of Juſtices of Peace © to commit before In- 


_ * diQtment,” ſtands ſupported only by Prafice and Uſage. 
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In 6 Mad 178 Regina v. Tracy, Holt Ch, J. ſays Former- 
ly, none could he taken up for a Miſdemeanor, till Indict- 
«© ment found: but now the Practice all over England is 
« otherwiſe.” And per Hale, That Practice is become a 
„ Law.“ So likewiſe has Uſage and Practice eſtabliſhed 
Aceciams, Quo minus, New Trials, &c. 


The greateſt Judges have bailed Perſons taken up upon 
theſe Warrants; and they have not been objected to, by ei- 
ther Courts or Counſel of the greateſt Eminence: whereas 
if they were not legal, the ae der eee eee them 
ought to have been diſcharged. For which he cited, 1 Hale's 
Hift. P. C. 578. The Court will not make Orders upon il- 
legal Warrants: Conſequently, They ſaw no Objection to 
them. Even the greateſt Friends to the Revolution have 
not objected to theſe Warrants. From whence, it muſt be 
inferred, that no Objection lies againſt them. 


On6 July 1641, In the Caſe of Sir John Elliot, Ne. The 
Houſe of Commons reſolved, that it was a Breach of Privi- 
lege But they did not vote it illegal. | 


Lord Hardwiche in Earbury's Caſe, only faid © He would 
"DP then determine it.“ 2 


In Fregſon, it will ſcarce be objected to; nor in Felony.” 


In Miſs Blandy's 8 Her Bureau was broke open; and 
her Papers ſeized; and given in Evidence. 


Indecent Prints or Books may be ſeized by a Magiſtrate: 
And they often have been ſo. 


Evidence taken from Felons or other Criminals may be 
produced againſt them; though a Criminal ſhall not be 
compelled to produce ſuch Evidence againſt Himſelf. 


lt is ſaid “that this Warrant is illegal, becauſe it is ge- 
* eral, to take up the Author, Printer, or Publiſher ” But 
it is legal to iſſue and execute a Warrant againſt a Perſon 
unknown, but only deſcribed. Indeed the Magiſtrate iſſues it, 
and the Officers muſt execute it, at their Peril. And though 
the Warrant includes ſeizing the Fapers, yet that Part of it 
has nor geen executed: And the bare Inſertion of it ſhall 
not affect the Officer who executed the other Part of the 


Warrant. 


The Facts are theſe - A Warrant was directed to four 
Meſſengers: Carrington, One of them, is informed © that 
| & [Leach 
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% Leach was the Printer, and that the reputed Author was 


« frequently at Lent/s Houſe ” The other Three act on 


this Information. And this Information was not groundleſs; 
For they' found a Sheet of another Number, wet and juſt 
printed. They take him up, — him to Lord Hali- 
ax's Office ;' who was not then at Leiſure to examine him: 
But when He did examine Him (four days after,) He diſ- 
charged Him. Here was probable Cauſe tor taking Him up. 


A Juftice of Peace having Juriſdiction, may grant a pro- 


per Warrant on probable Cauſe: And miniſterial Officers 
(Conſtables &.) are. not to be affected by the Illegality of 
the Warrant, in other Parts of it. This Warrant was exe- 
cuted honeſtly and upon a probable Cauſe. | 


Third Point The Plaintiffs Action is ſufficiently barred 
by 24 C. 2.c. 44. for want of obſerving the Terms required 
by it. They neither prove Notice, as the third Section re- 
quires ; nor made the Demand required by the 6th Section. 


The Defendants have acted in Obedience to the Warrant 
of a Magiſtrate who is aJultice of Peace within the Mzan- 
ing of this Act; and by his Order, and in his Aid. 


The only Doubt is, Whether the Action is brought for 
* any Thing done in Obedience to the Warrant; or not.” 


The Defendants have obeyed it, tothe beſt of their Power. | 


Howeyer,as they have aQed under Colour of theWarrant, 
meaning to obey it, They are not anſwerable, although they 
may have erred in the Execution of it. They are protected 
by this AR, if they have acted bona fide ; even though the 
Warrant and the Execution be illegal. They are not to 


judge of arduous Points of Law: The Statute means topra- | 


tect them from it. 


2dly. The previous Step to bringing this Action was not 
taken; wiz, the RY a Peruſal and Copy of the 
Warrant, and ſhewing a Refuſal of it, 


If there was a Fault, or Negligence, or Miſtake in this 
Proceeding, the Fault was in the Magiſtrate. There was 


none in the Officer who executed it. And the requiſite Steps 
have not been taken, in order to maintain the Suit. | 


Therefore the Plaintiff is barred of this Action. 


Mr. 


wg. „ 
* *＋— 
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Mr. Dunning contra for Mr. Leach, the Plaintiff below. 


: The firſt Queſtion is Whether this be a Caſe within 24 
% G. 2. c. 44: Which Queſtion will involve the Queſtion 
Whether it be within tne AQs of 7 F. 1.c. 5. or 21 J. 1. 
6::4,-4 2: | | If, 5 


All theſe Statutes, being in pari materia, mult receive the 
fame Conſtruction: And they are all unapplicable to the 
preſent Caſe. | | 


He then made three Sub- diviſions of his fir Queſtion : 
VIS, | 2 | 


rſt. Whether Lord Halifax, being Secretary of State, is a 
Conſervator or Juſtice of Peace within the true Intent and 
Meaning of the Act of 24 C. 2. c. 44. 


K ͤ ATA ES Eo BE ene RE CLIT IDS c c ES 72 


1 
4 


zdly. Whether the Defendants are Conſtables, Head- 
boroughs, or Officers c. within the Intent and Meaning of 
that Ac. wh 


3dly. Whether this Action is brought and properly pur- 
ſued, within the true Intent and Meaning of it; and for a 
Matter done in Obedience to the Warrant. 


” Firſt Point—Lord Halifax is not a Juſtice of Peace with- 

in 24 C. 2. He is not ſo by Commiſſion : He is not ſo, as in- 

cident to his Offices, either of Secretary of State, or of Privy 
Counſellor. F | 


But it has been faid “ He is a Conſerwator of the Peace; 
and therefore within the Meaning of the AQ.” 


I deny the Principle, and allo the Concluſion. I admit the 
Cafe of Rex v. Kendal and Roe; though the Reaſons of it 
do not appear: But I ſubmit to the Authority of it, That 
© Secretary of State has a Power to commit for High 
«« FTreaſon.“ 1 


Serjeant Hawhkins's Reaſons do not ſupport his Aſſertions: 
And ] deny that a Secretary ot State is a Conſervatory of the 
Peace. He hasonly a Power of committing tor High Trea- 

ſon, as Conſervators of the Peace had in other Caſes : And 
Kendal and Rie's Cafe carries it no further. The Court 
never meant to reſolve any Thing further. | 


All the Crown Writers are ſilent on this Subjectof a Se- 
cretary of State's having /i Juriſdiction. None of them even 
hint 


_— 
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hint that a Secretary of State is a Conſervator of the Peace. 
Staundford, Fitz- Herbert, Lambard, fc. ſay no ſuch Thing. 


* Lambard gives the Li/t of thoſe Officers who are Con- * V. Lib. 1. 


ſervators of the Peace: But there is no Mention therein, of 


Secretaries of State. Serjeant F Hawkins copies the ſame 3 $. 


Liſt, without adding Secretaries of State. 


There is no Proof or Pretence that the Conſervatorſhip 
of the Peace is incident to their Office : Nor is there any 
Uſage, to ſupport ſuch a Notion Their Claim of a 
Power to grant ſuch Warrants as the preſent One, is not 
pretended to be older than the Revolution. 


If they were Juſtices of the Peace or Conſervators of the 
Peace, they would be bound to execute the Powers given to 
Juſtices, or reſiding in Conflables ; and they would be ſub- 
jeR to the Control of this Court. 


The Offices are different in Creation, Conftitution, and 
Execution. IH 


The very Language of the Warrant ſhews that the Secre- 
tary of State did not conſider Himſelf as a Juſtice, Conſer- 
vator, or Conſtable. 


This Statute is not 10 be extended beyond the Letter of it: 
It is not within the Maxims or Reaſons of Extenſion of Acts 
of Parliament. | 


It is neceſſary to conſider the former Statutes of ) Jo: 


c. 5. and 21 J. 1. c. 12 : (Both of which he rehearſed and 
obſerved upon. | 


In theſe, there is no Mention of Secretaries of State : Nor 
is there any Reaſon to add Others not there enumerated ; 
the rather, as the Enumeration begins with Perſons inferior 
to Secretaries of State. Neither is there any Ground to ima- 
gine that the Legiſlature intended to include Secretaries of 
State within their Proviſion. The Preamble ſhews rather the 
contrary. The Line drawn between thoſe enumerated and 
| thoſe omitted, ſhews the ſame Thing. The Perſons intend- 
ed to be protected, are Perſons bound to act, and acting for 
the public Good, wit nut Reward ; not great Officers with 


great Salaries, who are not Lawyers and are not bound to 
dn. 375 | | 


The 
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The Perſans introduced by the ſecond Act (Church - war- 
dens, Sworn Men, Overſeers, &c. are Perſons within the 
Miſchief of the former: Vet even TAey were not -Wirtually 
vincluded in the former, and are therefore particularly named 
an the latter. | | 


This latter explanatory Act omits, nevertheleſs, to name 
| Secretaries of State. But Conſtables are within the Letter: 
And it extends to no Others. And he referred to 4 Inf. 175, 
and the two Marginal Notes there; One on 7 J. c. 5. and 
the Other, on 21 F. c. 12. 8 | 


From all which Premiſſes he argued that theſe Acts of 

Jac. 1. are not to be extended beyond the Letter. And if 
they were, yet there is no Reaſon to extend them to Secre- 
aries. of State, as not being within the ſame Inconvenience. 


No more Reaſon is there to extend that of 24 C. 2. c. 
44. Tf the Legiſlature had fo intended, They would xc: 
have confined it to Juſtices of the Peace, a Species of Magiſ- 
trates well known and underſtood in our Law. | 


So much for the noble Lord. 


2dly. As to the MessExcers—T/hry do not fall within the 
- Words or Meaning ofthe Act of 7 J. 1. c. 5. Which is con- 

. fined to Officers,,who are Perſons- known in our Law, and 

bound to execute the Warrant of a Juſtice of Peace; an 

Office of Burthen, not of Profit; and incapable to diſtin- 

guiſh the-preciſe Limits of a Juriſdiction. 5 


This is in no Reſpect the Caſe of te: King's Meſſengers 
in Ordinary; who are Perſons unknown in our Law, and 
mere Volunteers in executing Warrants of Juſtices. 


| The Words ether Officers c“ mean Borſholders, Se; 

Ofce rs of the ſame Sort as Conſtables and Tithingmen ; Net 

» King's Meſſengers :: Tyeſe Perſons cannòt be confidered as 

aiding and athiting:the Conſtables. The Warrant and the 

Fact ere quite the Reverſe + The Eonſtables are directed to 

aſſiſt em. They do not act under the Command of a Juſ- 
tiee of Peace, or in his Aſſiſtance. | 


bis Warrant is FIR müder the Hand and Seal of a 
Juſtice of Peace. Therefore the Act does not protect the 
| Defendant, 


Nor 


al 
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Nor is the Act done in OBEDIILNCE % this Warrant. 


The Warrant was to apprehend the Author, Printer, or 


24! ys 


« Publiſher :” But they have executed it upon a Perſon who 


was not the Author, Printer, or Publiſher. Conſequently, 
as they have not acted under it, they can't be protected by it. 


It is ſaid, © that a Deſcription is equivalent io naming the 
5 7 2 


1 Perſons ; and that here is a ſufficient Deſeription.ꝰ 


But the Deſcription of an Offence is no Deſcription of the 


Per ſon offending: And this is only a Deſcription of the 


Offence. 


The Obedience to the Warrant is the Condition of the Pro- 


tection which the Act gives to the Officer. Therefore, the 


Condition failing, the Protection does not take Place. 


Here is m probable Cauſe, nor any Reaſon for juſtifying 
the Officer under a probable Cauſe. It is not like the Caſes 
of apprehending Traitors or Felons. Here is only Informa- 
tion from One of their own Body, That the Author of the 


Paper had been ſeen going into Leach's Houſe ; and that 


* Leach was the Printer of the Compoſition in general ;” not 
of this particular Paper. | 


But though neither this Hearſay-Information was in itſelf 
true ; nor would the Conſequence follow, if it had been 
true; yet they thereupon arreſt and impriſon an innocent 
Man. Therefore theſe Men themſelves are to anſwer for do- 
ing this: No? the Perſon who iſſued the Warrant. The 


Warrant did not command nor authorize them to do what 


they have done. It is neceſſary for them to thew an acting 
in Obedience to the Warrant Otherwiſe they are not within 
the Protection of the AR. In Proof of which, he cited two 
Caſes ; One, by the Name of * Law/on v. Clark; and th 


* Or 8 


e 
other, a Norawich-Caſe, where a Bailiff had executed the du. 


Warrant out of the proper Juriſdiction. [V. poſt. 1816.] 


Upon theſe Authorities, upon the Reaſon of the Thing, 
and upon the Words of the Ad, the Officer is nat intitled to 
the Protection of the Act; nor needs the Juſtice be made a 
Party, but where the Officer acts in Obedience to the War- 
rant: Acting under Colour of it only, is not ſufficient. 


| Beſides, the Party apprehended was nat carried before Lord 
Halifax, or dealt with according to Law. Surely, this was 
the Act of the Officer ; not of the Perſon who ſigned the 
| : Warrant 
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8 Warrant. And 10 Keaſor: is given, ſtated, or pretended, or 
even exiſted, why this Matter was fo tranſacted. Therefore 


there was 1 probable Cauſe: or Reaſon whereupon to 
ground a Juſtification of this their Conduct. 


—— — 


So that, even allowing the Secretary of State to be a Juſ- 
tice of Peace, and the Officers to be Conſtables ; yet the Ac- 
tion lies againſt the Plaintiffs in Error, who have aQed in 
this unjuſtifiable Manner. | | | 


It appears therefore, that even if they had a Defence 
upon the Merits, they have not properly pleaded it. How- 
ever, in Fact they had ns Defence upon the Merits - The 
Plaintiff Leach was neither Author, Printer, nor Publiſher of 
the Paper ; norat all within the Deſcription of the Warrant. 


Bur the WAaRRANr itſelf is illegal. Tis againſt the 
Author, Printer and Publiſher of the Paper, generally, with- 
out naming or deſcribing them ; and not dat on an 
Charge upon Oath: It is alſo, * to ſeize his Papers”; that 
is, All his Papers. | 196 


No Juſtice of Peace has Power to iſſue ſuck a Warrant. 
Therefore Lord Halifax could not do it as a Juſtice of 
Peace. Nor is there any Pretence of Uſage to ſupport ſuch 
a Claim of doinig As Secretary of State, further back than 
the Revolution. | 90 


It lies upon them, to prove their Claim, and to eau their 
Authority. | 5 | 


The Practice of a particular Magiſtrate can not eon- 
trol the Law. Communis Error is not, in this Cale, ſufficient 
to make Law. It is the Duty, and it is therefore, doubtleſs, 
the Inclination of the Court, to ſtop the Miſchief, as ſoon as 
it is complained of to them. | 


Te ** Author, Printer, and Publiſher,” without naming any 
particular Perſon, be ſufficient in ſuch a Warrant as this is; 
it would be equally fo, to iſſue a Warrant generally, to 
take up t/e Robber or Murderer of ſuch a One.” This is no 
Deſcription of the Perſon ; but only of the Offence . It is 

making the Officer to be judge of the Matter, in the Place 
of the Perſon who r/ues the Warrant. Such a Power would 
be extremely miſchievous, and might be productive of 
great Oppreſſion. | / 
4 


To ranſack private Studies in order to ſearch for Evidence, 
and even it/out a previous Charge on Oath, is contrary to 


natural Juſtice, as well as to the Liberty of the Subject: And 
it 


the Nature of his Office ; So like wi 


* 


c 
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it is as #/eleſs as it is cruel, in the Caſe of Libels ; Becauſe 


it is the Publication only that makes the Crime of a Libel, 


To ſearch a Man's private Papers ad /ibitum, and even 
without Accuſation, is an Infringement of the natural Rights 
of Mankind. And his is a Warrant“ to ſeize ALL a Man's 
„% Papers,” without any particular Relation even to the 
Crime they would /ppo/e him chargeable with. 


No Cale of this Sort has ever undergone judicial Diſcuſſion 


and Determination. And as the Court does not interpoſe in 
Caſes not objected to, no Arguments can be drawn from ſuch 
as pailed /ub filentio, or were never objected to. j 


ALr. the Writers upon the Crown Law ſay, © that there 
« muſt bean Accuſation; that the Perſon to be apprehended 
« muſt be zamed; and that the Officer is no? to be left to 
« arreſt whom he thinks fit.” For which, he vouched Hales 
Hiſt. P. C. iſt Part, Pages 5 80 and 586. and Harwkins's P. C. 
Book 2. c. 13. F. 10. Pages 81 and 82. =] 


Here, it is left to the Officer, to take up any Perſon whom 


He himjelf ſaſpe&s. 
Lord Ch. J. Scroggs was impeached for iſſuing ſuch War- 


rants as this is. ba 
Therefore He prayed Judgment for the Defendant in Error. 


Mr. Solicitor General De Grey, in Reply, on Behalf of the 
Plaintiffs in Error. 


A SECRETARY OF STATE is an Officer by Preſcription ; 


and his Office muſt be as ancient as the Office of the Perſon 
to whom He is Secretary: For He is and always has been an 
Officer neceſſary to the Crown; And the Conſlitution al- 
ways required the Support of this Office. And as his Power 
to commit for Treaſon depends upon ' preſcriptive Right and 

ſe it does, in 4 Caſes of 
preſerving the public Peace. | 2 N 


In the Caſe of Kendal and Roe, the Power, in 7. reaſon, 
was acknowledged. In Darby's Caſe, it was recognized, in 
Felony. In Earbury's Caſe (where the Warrant was general, 
as this is,) He was continued on his Recognizance, A Secre- 
tary of State has theſe Powers, upon the Foundation of Pre- 


ſcription ; not on our Law- Books: And He has, equally, the 


Power in him; whether He does or does not exert it in /owand. 
Pax IV. Vo., III. M m | common 
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© that Leach was the Printer,” 


common Inſtances. I ſuppoſe He is as, compellable to act, as 
a Conſerwator of the Peace formerly was, before the Acts of 
Parliament which give Power to Juſtices of Peace. 


CuakxrEx Juſtices can ſcarce be called Commiſſioned Juſti- 
ces: And yet theſe Statutes extend to Them. 


A“ Jus riet of the Peace,” means a Con/ervator, 2 
Warden of the Peace, Therefore there was no Need to 
NAME Secretaries of State, in the Acts of Parliament: They 
were included, without naming them particularly. 


The Marginal Note in Lord Coke is no Authority, How. 
ever, theſe Officers are named in the Text, © and certain 
* Others his Majeſty's Officers.” 


This Action is brought for what was done in Obedience 
to the Warrant; which the Officer was obliged to execute, 
in the beſt Manner he could. | b 


If there is any Fault, it is in the Magiſtrate He ſhould 
have deſcribed the Offender with greater Certainty. If the 
executing Cfficer acts to the f of his Ability; He is juſti- 
fied, and acts in Obedience to his Warrant. 


Here, the Officers did /o They were reaſonably ſatisfied, 
And on Search, this probabli 
Cauſe was excreaſed to a higher Degree: For, they found 
another freſh Sheet of the ſame Work, juſt printed off, and 
wet. They detained him oz Occa/ion of his being to be car- 
ried before Lord Halifax, to be examined, The Offcers had 


nothing to do with his Examination: That was the Affair of 


Lord Halifax ; And if He diſcharged the Perſons apprehend- 
ed and brought before Him, without Examination, it was 
the better for them. | 5 


: In Vaughan 111. Fi es v. Sir Richard | Cox and Others, — 
It was determined, that the Defendants ſhould have the Be- 


nefit of the Act; becauſe they ated by Colour of the War- 


Tant. 


As to the WAR R ANT itſelf—It is objected, * that there 
“ is % Charge upon Oath.” But there was no Occaſion ; 
He ſaid, for it: And to that Purpoſe, he cited the Zen v. 
Darby [v. Forteſcue,141i.] Rex v. Earbury, Mich. 7 G. 2. and 
i Hate H. P. C. 582. where it is Jaid down, that Tis con- 
«« venient, though no! always neceſſary to take an Information 
„ aupon Oath of the Perſon that deſires the Warrant.“ 


Ie 
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It is objected that this Warrant is zot authorized by any 
« Length of Ujage.” 


But the Uſage, as here ſtated, 7s 1 And it muſt 
be taken to be coeval with the Office. The Bill of Excep- 
tions indeed only takes it up from the Revolution; aſſerting 
that it has been ſo ever ſince that Time: But the Facts go up 
to the Reſtoration; And None of a different Form were * 
duced, prior to the Revolution. 


As to ſerzing Paper.—It is difficult indeed to draw the ex- 
act Line. But it is certainly neceſſary, in ſome Degree: And 
no Inſtance is produced, of ſuch Warrants having ever been 


. abujed as Inſtruments of Oppreſſion. 


He concluded, upon the Whole, that the Plaintiff had no 
Right to bring bis Action. 


Lord MansF1eLÞ—lI ſuppoſe, this is intended to be 
argued again, However, I will ſay ſomething, at preſent, 
upon 1t. 


A Bill of Exceptions ſuppoſes the Evidence t and 
queſtions the Competency or Propriety of it. 


« Whether there was 4 probable Cauſe or Ground of Suſ- 
“ picion,” was a Matter for the Jury to determine: That is 
not now before the Court. So—** Whether the Defendants 
« detained the Plaintiff an anrea/onable Time.“ 


But if it had been found to have been a reaſonable Time ; 
yer it would be no Jultification to the Defendants ; becauſe 
it is ſtated “ that 7h Man was neither Author, Printer, or 
«© Publiſher:” And / He was not, then they have taken 5 
a a Man who was not the Subject of the Warrant. 


The three material Queſtions are—1ſt, * Whether a Se- rg, Queft. 
cretary of State atting as a Conſervator of the Peace by 
«© the Common Law, is to be conſtrued ævirbin the Statutes 
* of James the Firſt, and of the late King.” 


The Protection of the Officers, , they have acted in Obe- 
dience to the Warrant, is con/equertial, in caſe a Secretary 
of State js within theſe Statutes, 


As to the Arreſt being made in Obedience to the Warrant, 2%. Queſt. 


or only under Colour of it and without Authority from it— 


M m 2 This 
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30. Queſt. 


This Queſtion depends upon the Conſtruction of the War- 
rant; Whether it muſt not be conltrued to mean Sach 
« Perſons as are under a violent Suſpicion of being guilty of 
de the Charge“; (For they cannot be concluſively conſidered 
as guilty, till after Trial and Conviftion.) The Warrant. 
itſelf imports only Saſpicion; For, it fays,—* to be brought 


© before Me, and examined, and dealt with according to 


„ Law”: And this Suſpicion muſt eventually depend upon 
future Trial. Therefore the Warrant does not ſeem to me, 
to mean cornclufrve Guilt ; but only vioLenT Suſpicion. It 
the Perſon apprehended ſhould be tried and acquitted, it 
would ſhew ** that He was not guilty:“ Yet there might be 
ſuflicient Cauſe of Suſpicion. 


Mr. Dunning ſays, Very rightly, that © to bring a Perſon 
% within 24 C. 2. The Act muſt be done in Obedience to 
„ the Warrant.” | 


The laſt Point is, * Whether this genera! Warrant be 


© g — 


One Part of it may be laid out of the Caſe : For, as to 
what relates to the ſeizing his Papers, that Part of it was 
never executed ; and theretore it 1s out of the Caſe, 


It is not material to determine, whether the Warrant be 
good or bad“; except in the Event of the Caſe being 
within 7 F. 1. but not within 24 G. 2. 


At preſent As to the Validity of the Warrant, upon the 
ſingle Objection of the Incertainty of the Perſon, being nci- 
ther named nor deſcribed — The Common Law, in many Caſes, 
gives Authority to arreſt without Warrant ; more eſpecially, 
where taken in the very Act: And there are many Caſes 
where particular Ads of Parliament have given Authority to 
apprehend, under general Warrants ; as in the Caſe of Writs 
of Aſſiſtance, or Warrants to take up looſe, idle and difor- 
derly People. But here, it is not contended, that the Com- 
mon Law gave the Officer Authority to apprehend ; nor that 
there is any Ad of Parliament which Warrants this Cale. 


Therefore it maſt ſtand upon Principles of Common Law. 


It is not fit, that the receiving or judging of the Informa- 
tion ſhould be left to the Diſcretion. of the Officer. The 
Magiſtrate ought to judge; and ſhould give certain Direc- 
tions to the Otiicer, 'I'his is ſo, upon Reaſon and Convenience. 


Then 
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Then as to Autboritie.— Hale and All Others hold ſuch an 


uncertain Warrant void: And there is #9 Caſe or Book to 
the contrary. 


It is ſaid, © that the Us AE has been ſo; and that many 
“ ſuch have been iflued, fince the Revolution, down to this 
« Time,” | 


But a U/age, to grow into Law, ought to be a general 
Uſage, communiter uſitata et approbata ; and which, after a 
long Continuance, 1t would be miſchievous to overturn. 


This is only the Uſage of a particular Office, and contrary 


to the Uſage of all other Juſtices and Conſervators of the 


Peace. w 


There is the /e/5 Reaſon for regarding this Uſage ; be- 
cauſe the Form of the Warrant probably took its Kiſe from 


a poſitive Statute ; and the former Precedents were inadver- 


tently followed, after that Law was expired, 


Mr. Juftice Wi.moT declared, that He had no 
Doubt, nor ever had, upon theſe Warrants: He thought 


them illegal and void. 


Neither had the Two Other Judges, Mr. Juſtice Var Es, 
and Mr. Juſtice As rox, any Doubt (upon this firſt Argu- 
ment) of the /Xega/ity of them: For no Degree of Antiquity 
can give Sanction to a Uſage bad in itſelf. And they eſteem- 
ed this Uſage to be ſo. They were clear and unanimous in 
Opinion “ that this Warrant was z/legal and bad :” 


Lord MansFitLp—Let it ſtand over, for further 
Argument, 


The Caſe ſtanding in the Paper, on Friday 8th Nov. 1765, 


for farther Argument— 


Mr. Yorke Attorney General, was now to have argued on 
Behalf of the Plaintiffs in Error; and begun to enter into his 
Argument: But when he came to mention the two Caſes 
cited by Mr. Dunning, both of which were determined be- 
fore Lord Marnsfeld, upon 24 C. 2. c. 44. One of them at 
Norwich, Summer Aſſizes 1761; (where Damages were 


given ;) The Other “ of them, on a Warrant under the *Dawſon or 
Vagrant Act of 17 G. 2. (where His Lordſhip held“ that Lawſon, v. 


the Defendant ought to ſhew that the Officer had ated 
in Obedience to the Warrant;” and He did ſo;) He 


ſeemed 


Clarke, 
V. ante, 
p. 1761. 


S 
— 
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before, in the Caſe at Norwich. 


ſeemed to intimate that this Objection ** of their not having 
«« done fo, in the preſent Caſe,” was too great a Difficulty 
for Him to encounter; And therefore reſted the Matter 
where it was, without proceeding any further in his Argu- 
ment. 3 


Lord MaxsFIEID remembered both theſe Caſes; 
And ſaid, He ſtill continued of the ſame Opinion. | 


Where the Juſtice can not be liable, the Officer is not 
within the Protection of the Act. The Caſe in Mziddle/ex 
concludes exactly to the preſent Caſe. For, here the War- 
rant is to take up the Author, Printer, or Publiſher ; but 
they took up a Perſon who was neither Author, Printer, nor 
Publiſher : So, that Caſe was a Warrant to take up a di/- 
* orderly Woman ;” And the Defendant took up a Woman 


who was not lo. 


And He held the ſame Opinion now, he ſaid, as He di 


' 


This makes an End of the Caſe: For, this is a previous 
Queſtion; And the Foundation of the Defence fails. 


The Conſequence 1s, that the Judgment muſt be affirmed, 
The Other Judges aſſenting, 


The Rur z of the Couxr was 
That the Judgment be affirmed.” 


JupcmenT AFFIRMED. 


Bulbrook ver/us Sir Robert Goodere and Others. 


T* HIS was a Demurrer to an Action of Treſpaſs for 

breaking and entering the Plaintiff's Cloſe called the 

River Thames; and taking up breaking and deſtroying his 

Bucks there erected and placed for the catching of Fiſh ; and 

taking his Fiſh out of the Bucks, and carrying them away, 
and converting them to their own Uſe. 


The Defendants, in their Plea, alledge, that the Cloſe in 
Queſtion is Part of the River Thames, and lies between 
Staines Bridge and the Head of the River ; and that the Con- 
ſervacy of that Part of the River is in the Crown. Then 
they alledge, that the Office of Water-Bailiff is in the Giſt 
of the Crown. Then they ſet forth the Statute of 1 Eliz. 
c. 17. which prohibits the taking of Fiſh but only with the 

| ED. LT particular 


{Us 


* } th — 
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particular Nets or Tramels therein ſpecified, under Forfei- 


ture of a pecuniary Sum, and of the Fiſh fo taken, and alſo 
of the unlawful Engines. Then they ſhew a Grant from 
the Crown to Two of them, of the Office of Water-Bailiff 
between Szarnes Bridge and the Head of the River. They 
alledge that theſe Bucks were Engines for catching of Fiſh, 
ther than the Nets and Tramels allowed by the ſaid Act of 
Parliament; and were azlawful Engines; and were wrong - 
fully and unjuſtly erected there: And therefore they juſtify 
the taking up the Bucks and throwing the Fiſh into the Ri- 
ver; Two of them, as Water-Bailiff; and the other two, 
as their Servants and by their Command. 


The Plaintiff in his Replication admits the Conſervacy to 


be in the Crown; and that the Office of Water-Bailiff is in 


the Gift of the Crown; and admits the Act of 1 Fliz. c. 17. 
as ſtated in the Plea; and admits the Grant to Sir Robert 
Goodere and Others : But proteſting that the Bucks which 
were taken away by the Defendants, were not unlawful 


Engines; For Replication, he ſays, and inſiſts, that all Of- 
fences done and committed by unlawful Fiſhings in the ſaid 


River Thames, by the Laws and Statutes of this Realm ought 
to have been and ought to be in due and legal Manner pre- 
ſented, or Information concerning ſuch Offences ought in due 
and legal Manner to be made at a Cour of Conſerwacy, 
or other Court having ſufficient and competent Authority in 
that Behalf ; and chere ought to have been and ought to be 
diſcuſſed tried and determined, according to the Laws and 
Statutes of this Realm. Then he avers, that zo Informa- 
tion, Preſentation, Conviction, or Adjudication whatſoever 
had ever been made before the committing this Treſpaſs, at 
any Court of Conſervacy, or other Court concerning the ſaid 
Offence in the Plea mentioned, He concludes therefore, 
that the Defendants committed the Treſpaſs in their own 


Wrong ; and prays Judgment againſt them, 


The Defendant demurs generally. To which there is 
a Joinder in Demurrer. e 


Mr. Valter argued for the Defendants. 


There is uo One Fat ſuggeſted, but a Matter of Law ; 
Nothing that We could rake Me upon. . 


The only Fact alledged in our Juſtification, and not ad- 
mitted by the Replication, is denied by Prote/tation only. 


lf We had rejoined, We could only deny Fa&s ſuggeſted : 

We could not meddle with Matter of Law. Here they only 
ſuggeſt Matter of Law; viz. ** that it oz gt to have been 
„ preſented,” We could not, 
that Matter of Law. 


by a Rejoinder take 1Jue upon 
Lord 


* 
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Lord Maxs IE LD The Point lies in a Nut-Shell : 
The ouly Queſtion is Whether They could ſeize the Nets 
«© before Conviction.“ 


Mr. Valter —We do not claim the Forfritures We only 
ſet up this that We have pleaded, as a Defence or Excuſe for 
"I. SO Le 


We have a Right, as Water-Bailiff, to ſtop and prevent 
an illegal Nu/ance contrary to the Act of Parliament; and 
to remove and abate this private Nuſance : (Though We 
have a Right 44% to proceed ſubſequently for the Penalty; 
which We have not yet done.) 


And He cited ſeveral Caſes, to prove that the Party in- 
jured may remove a Nuſance. F. N. B. 184, 185. 1 Ro. 
Abr. 664. Title Diftre/s. Sir William Tones 221. James v. 
Hayward. Cro. Car. 228. Reynell v. Champerncon, 5 Co. 2 
Part 101. Penruddoct's' Caſe. g Co. 57. William Aldred's 
Caſe. 2 Salk. 458. Rex & Regina v. Wilcox. And 3 Bulſt. 
197. Morrice v. Baker et Ux. © | 


Where the Injury is increaſing, the Party injured may „ep 
it; whether the Nufance be public or private And in pri- 
vate Nuſances, He may have an Action alſo for the Injury 
already ſuſtained. And this Reaſoning is applicable to the 
preſent Caſe. 8 


N. B. The Replication was admitted to be bad. But ſee 

the 6th. 7th. 8th. gth. 1oth. and 11th Sections of this Act: 

Where Power is given to inquire concerning Offences 

„„ againſt it, by the Oaths of 12 Men ;” and Preſentments 
and Convictions are mentioned and expreſsly. 


Mr. As1unsT was to have argued for the Plaintiff: But, 
It was not thought neceſſary. 5 


Lord MAxSsFIEI D- An Offence is here created by 
an Act of Parliament. If you take Advantage of this Act, 
you muſt purſue the Method preſcribed by it. This is the 
Plaintiff's own Fiſhery: And He might have done what he 
would in-it, before this Prohibition by the Act of Parlia- 
ment. f | 


Mr. Juſtice WII uer concurred. This is not to be | 
conſidered as a Nu/ance, either public or-private. The Vio- | 
lation of. this public Law is not within the Idea of a Mu- 

ante. | . 5 3 n TO! 
1 Mr. 


ei 
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Mr. Juſtice YaTes concurred. This was the Plain- 
tiff's own Fiſhery: And the Defendants have taken up the 
Bucks, and taken the Fiſh, This Laying the Bucks was 20 
Muſance And no Power is given by the Act, “ to ere. 
The Defendants are not to be their own. Judges. They 
ought to have followed the Method preſcribed by the Act. 
The Water-Bailiff has no Right to take the Nets of a Per- 
ſon fiſhing in his own Fiſhery. | 


Mr. Juſtice AsTon declared his Aſſent, to the ſame 
Effect. | 


Whereupon, Per Cur, 


_ JopemenrT for the PAIN TIrr. 


Fabrilius verſus Cock. Saturday, 9 


| H I'S was an Action of Trover for 6000 Pagodas, of 
the Value of eight Shillings each, or 2400c/. Sterling; 
in which a Verdict had been given for the Plaintiff, for 2400/7, 


at Mi Prius in Middleſex, before Lord Mansfield. 


On Friday 25th of January laſt, Mr. Serjeant Davy, on 


Behalf of the Defendant, moved for a New Trial. 


The Plaintiff was a Dane And the Caſe he made at the 
Trial, was That he had eſcaped from a Daniſb Settlement 
« in the Eaſ Indies, with 6000 Pagodas guilted about his 
t Body.” (He was preſent in Court; walked to and fro, 
with great Agility ; and then ſhewed he had 6000 Pieces of 
Lead, of the Size of Pagodas, concealed and faſtened abour 
his Body.) That He came aboard One of our Za/- India 


Ships; of which, the Defendant was Mate; And that he 


had depoſited theſe Pagodas with Him. 


Some Daniſh Sailors, who were aboard, ſwore to Circum- 
ſtances which proved his having the Pagodas and putting 
them into the Defendant's Hands. Great Streſs was laid 
upon the Confuſion the Defendant appeared to be in, when 
the Money was demanded of Him. A Witneſs, who called 
Himſelf a Daniſb Conſul, ſwore to Circumſtances in Support 


of the Plaintiff *s Cale. | 


The Defendant always denied the whole Story ; but was 
not able to contradict the Proof at the Trial. So the Jury, 
to the Satisfaction of Lord Mansfeld, found a Verdict for the 
Plaintiff for 2400/. the Value of the Pagodas, 


The 


Nov. 1765. 


— 
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The Defendant moved for a New Trial, upon the Ground, 
„ that the Whole was a Ficriox, ſupported by Perjury, 
« which he could not be prepared to 5 That Ance 
« the Trial, many Circumſtances had been diſcovered, to 
detect the Iniquity, and to ſhew the Suboranation-of- the 
«© Witneſſes,” | 


Tux Covrr, after a very ſtrit Scrutiny, on Mon- 
day the 11th of February laſt, granted a New Trial, on Pay- 
ment of Coſts, | : 

The Juſtice and Propriety of this Determination appeared 
in a very ſtrong Light to many Perſons; Who thought the 
whole Story to be manifeſtly a Scheme of Villainy, ſupport- 


ed by Perjury. And the Plaintiff never dared to try it again. 


Saturd. 16 
Nov. 1765. 


And now (this gth of November 1765) on Mr. Davgyport's 
— the Plaintiff not having proceeded, a Rule was inade 
or | 
| JuncGmenT as in Caſe of a NonsviT. 


Leith verſus Mac Ferlan. 


| 12 was agreed by Court and Counſel, That a Writ of Er- 


ror could not be zon-pros'd, without a RulE 10 aſſign 
* Errors.“ | | | 


Johnſon verſus Jebb. 


f HER E a Plaintiff brings a Writ of Error to reverſe 

V Y his on Judgment, (which is nothing ſtrange or un- 
reaſonable where it is given for a 4% Sum than He has a 
Right to demand,) the common Method of bringing a Scire 
Facias quare Executionem non, or a Scire Facias ad audien- 
dum Errores, would be improper. Therefore, if the Plain- 


tiff in Error will not proceed, this Court may and ought to 


mobs a Rule to oblige him to- n Errors within a limited 
ime. 


Accordingly— = 
Tur Cour made a Rule upon the Plain- 
tiff in Error, to aſſign Error within four 
Days; Or elſe that his Writ of Error 
ſhould be non - pros'd. | 


N. 5 
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N. B. This Caſe aroſe upon the late Practice of the Court 
of Common Pleas about paying Money into Court; which ꝝſed 
to differ from the Practice of this Court, (who order ſo much 
as is paid in by the Defendant to be fruck out of the De- 
claration; whereas, in C. B. they did not uſe to ſtrike it out, 
but the Plaintiff took Judgment at all Events:) Which late 
Practice, Sir Fletcher Norton ſaid, That Court had, very re- 
cently altered, from the Inconvenience they had perceived in 
it, (particularly in the preſent Cauſe,) and had made their 
Practice conformable to the Practice of this Court. 


It was an Aion in C. B. brought upon a Policy of In- 
ſurance: And the Defendant had paid a Sum of Money 
into that Court. 


Bond and his Wife, verſus Seawell and his Wife. 


HIS was a Caſe reſerved at Nif Prius at Guildhall, 
before Lord Mansfield : And the Queſtion was upon 
the due Execution of the Will of Sir Thomas Chitty. 


This Will, or Paper purporting to be a Will, bore Date 
on 2oth March 1762: And the Cauſe was tried at the 
Sittings after Hilary Term 1765. | | 


It was proved, that Sir Thomas Chitty made his Will, 
„ conſiſting of two Sheets of Paper, all of his own Hand- 
Writing; and figned his Name at the Bottom of each 
« Page: And He alſo made a Codicil of his own Hand- 
„% Writing, upon One Single Sheet. He called in One Fran- 
« cis Harding; ſhewed Him goth the Sheets of his Will, 
« and his Signature to every Page thereof; and told Him 
« THAT was his Will, He alſo ſhewed Him the Codicil ; 
« and defired Him to atteſt both the Will and Codicil : 
« Which he did, in the Preſence of the Teſtator and in the 
„ Manner appearing upon the Face of the Inſtruments ; and 
„then went out of the Room. John Yaughan and Jobn 
Leyland came in, immediately afterwards, The Teſtator 
« ſhewed them the Codicil and the As T Sheet of the Will ; 
% and ſealed Both, before them: He took each of them up, 
« and delivered them ſeverally as his Act and Deed, for the 
« Purpoſes therein mentioned. Theſe Witneſſes atteſted 
«© the ſame in the Teſtator's Preſence : ut NEVER SAW the 
« p1rRST Sheet of the Will; nor was THAT Sheet proO- 
% DUCED fro them; nor was the ſame, or any other Paper, 


% UPON THE TABLE, Beth the Sheets of the Will were 


*« found 


Saturd. 16 
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« found with the Codicil, in the Teſlator's Bureau, after his 
«© Death, all wrapped up in one Piece of Paper: But the two 
« Sheets of the Will were not pinned together,” 


On the Trial, It was agreed that a Verdict ſhould be gi- 
ven for the Plaintiffs, ſubject to the Opinion of the Court; 
And in caſe the Court ſhould be of Opinion “ that the ſaid 
„Will was duly executed according to the Statute for the 
«© Prevention of Frauds and Perjuries,” then the Verdict 


ſhould land. But in caſe the Court ſhould be of Opinion 


that the ſaid Will was zot duly executed according to the 
«« ſaid Statute for the Prevention of Frauds and Perjuries,“ 
then a Verdict ſhould be entered for the Defendants. 


There were three Arguments upon this Caſe ; The firſt, on 
Friday 6th May 1763, by Mr. Morton for the Plaintiffs, and 
Mr. Yates for the Defendants; The ſecond, on Friday 10 
June 1763, by Serjeant Herwirt for the Plaintiffs, and Mr. 
Thurlow for the Defendants ; The third, on Txe/day 31k 
January 1764, by Mr. Willes for the Plaintiffs, and Mr. Nor- 
ton (Attorney General) for the Defendants: And it ſtood for 
the Opinion of the Court. | | 


But there being ſome Difference upon the Caſe as ſtated, 
It was thought proper to have it argued before All the Judges 
in the Exchequer-Chamber : Which Argument I did not 
hear, and therefore cannot report. | 


Lord Mansr1gLD now (on this 16th November 1965) 
acquainted the Bar, that there had been a Conference, on the 
preceding Evening, amongſt all the Judges except Mr. Baron 
Adams (who was out of Town,) upon this Caſe ; which was 
an amicable Suit, he ſaid, to try the real Merits of the Queſ- 
tion: And it was agreed by the Parties, that if either Side 
« deſired it, the Caſe ſhould be turned into the Form of a 
« Special Verdict.“ e 


It occurred to the Judges, that the Way in which the 
Parties have put the Caſe, does not go to the hole Merits ; 
Becauſe, f the firſt Sheet was in the Room at the Time 
when the Jatter Sheet was executed and atteſted, there would 
remain no Doubt of its being a good Will and a good Atteſta- 
tion of the who/e Will: But if the firſt Sheet was got then 7» 
the Room, a Doubt might ariſe ** Whether it was or was 
„not a good Atteſtation, as to the Real Eflate,” 


However, 10 Opinion was given or formed by the Judges, 
upon ſuch Doubt which might ſo ariſe, if it ſhould appear 


= that in fact the firſt Sheet was not then in the Room.” 


His 
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His Lordſhip obſerved, that the firſt Sheet ſtopped or end- 
ed in the Middle of a Sentence. In the 4% Sheet, the De- 
viſe of the Land was contained; And Charges upon his Lands 
were alſo contained in it. i 


A Will properly atteſted may, (He ſaid) by Reference to 
another Inſtrument, eſtabliſh particular Clauſes ſo aſcertain- 
ed by a clear Reference, as ſtrongly as if the Clauſes fo re- 
ferred to had been repeated in the Will verbatim (For which, 
he cited the Caſe of Acherly and Vernon) And here are M. 10 G. 
References, in this Will, from One Part to Another: In the 1. Vide Co- 
firſt Sheet, the Teſtator gives the Truſt of Lands which were TY" * 
to be after- mentioned. In the laſt Sheet, he appoints Perſons 3 
Truſtees of his Will, who are zot his Executors, and there- 
fore muſt be Deviſees of his Land: He alſo calls them 
„ Truſtees of his Will, por the ſeveral Trufts therein men- 
« tioned.” | : | 


But the Queſtion made at the Trial, and ſubmitted by the 
Caſe, as it now ſtands, turns only upon the SOLEMNITY of 
the EXECUTION ; not at all upon the Intent of the Teſta- 
tor. And We are of Opinion, “ that the due Execution of 
* this Will can not be come at, in the Method wherein the 
„% Matter is now put.“ | | 


If this be conſidered as a ſpecial Verdict, We think it is 
1 found, as to the Point of the /zgal Execution of 
the Will, Ed | | FD 


Every Preſumption ought to be made by a Jury, in favour 
of ſuch a Will, when there is no Doubt of the Teſtator's 
Intention. 


It is not neceſſary, that the Witneſſes ſhould atteſt in the 
Preſence of Each Other; Or, that the Teſtator ſhould de- 
clare the Inſtrument he executed © to be his Will” ; Or, that 
the Witneſſes ſhould atteſt every Page, Folio, or Sheet ; Or, 
that they ſhould know the Contents; Or, that each Polio, 
Page or Sheet ſhould be particularly ſhewn to them. : 


This has been ſettled. 


But the Fact“ Whether the 5 Sheet of his Will was or 
«© was not in the Room, at the Time of executing and at- 
* telling the latter, may be material to be known. F it 
was, the Jury ought to find for the Will, generally; And 
they ought to find all Things favourable to the Will. JF it 
be doubtful ** whether the firlt Sheet was then in the Room, 
or nat”; We All think the Circumſtances ſufficient to pre- 
ſume ** that it was in the Room” ; and that the Jury ought 
to be ſo directed. 


But, 
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But, upon a /pecial Verdict, Nothing can be preſumed. = 


Therefore We are All of Opinion, that it ought to be tried 
« over again.” And F the Jury ſhall be of Opinion that 
« jt ava then in the Room,” they ought to find for the Will, 

enerally: And they ought to preſume, from the Circum- 
ſtances proved, that the Will avas in the Room,” 


A New TRIAL was ORDERED. 


Tueſday v9 . | | 
Nor. 1765, Lavie and Another, Aſſignees of Jane Cox, a 


Bankrupt, verſus Phillips and Others, Aſſignees 
of john Cox, a Bankrupt. | 


& HIS was a Caſe reſerved upon a Trial at Nif Prius, 
before Lord Mansfield at Guildhall, at the Sittings 

after Trinity Term 1765, in an Action of Trover, brought 
by the Aſſignees of Fane Cox, a ſole Trader in London, and 
a Bankrupt; agarnſt the Aſſignees of John Cox, her Huſband, 
who was alſo a Bankrupt. 


The Action was brooght in order to try whether the Plain- 
tiffs had a Right, as Aſſignees of Jane, to certain Goods in 
the Millinery Trade carried on by Her after her Marriage ; 
which Goods had been ſeiaed by the Perſons acting under 
the Commiſſion iſſued againſt 7% Cox, her Huſband. 


It was tried by a ſpecial Jury: And a Verdict was given 
for the Plaintiffs; ſubject to the Opinion of this Court, upon 
the following Facts and Cuſtom, then and there ſtated and 
agreed: pK. | | 


1ſt. The Commiſſion of Bankruptcy iſfaed againſt John 
C:x the Huſband, on the 13th of March 1764 : And the 
Commiſion againſt Fare his Wife, on the 26th of April 1764- 


2d. The Cus ro or Lox Do, taken and tranſlated from 

Liber albus in the Town-Clerk's Office, is as follows 
«« Where a Feme, Covert of a Huſband, uſeth any Craft in 
« the ſaid City on her /o/e Account, whereof the Huſband 
« meddleth Nothing; Such a Woman ſhall be charged as 4 
« Feme ſole, concerning every Thing that toucheth ber Craft: 

« And if the Huſband and Wife ſhall be impleaded, in ſuch, 
« Caſe the Wife ſhall p/ead as 4 Feme ſele; And if She is 
| © condemned, 


—ͤ—ä— 
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4 e! She ſhall be committed to Priſon till She has 


« made Satisfaction; and the Huſband and his Goods hall 
« gt, in ſuch a Cale, be charged ner r impeache os 


3d. T his Jane Cox, the Wife, was a ſole Trader; and car- 
ried on a ſeparate Trade within the ſaid City, according to 
the Cuſtom of the ſaid City of London. | 


Itch. The Fans, for which this Action was brought, were 
Part of the Effects of her ſole Trade. 


oh, The Aſſignees of the Huſband's 88 ſeized. 
thoſe Fans, the Day the Commithon iſſued againſt Him. 


The Queſtion was put as a * One; but was in effect 
double: namely, | | 


iſt, Whether the Aſſignees of John, the Huſband, had a 
Right to take the ſeparate Effects of Jane his Wife, who 
was a ſole Trader; and apply them towards Satisfaction of 
the Debrs of the Huſband, under the Commiſſion awarded 
againſt Him, in Prejudice of the ſeparate Creditors of his 


Wite, 


2d. Whether a — on of Bankruptcy may iſſue D r 
a married Woman, being a ſole Trader. 


Mr. Eyre (Recorder of London) for the Plaintiffs, inſiſted 
iſt. That the Huſband's Aſſignees had zo ſuch Right: And 
2dly. That a Commiſſion may iſſue e a Feme Covert, 
being a ſole Trader, in London. 


Firſt; The Af ignee; 1. the Huſband could not ſeize the 
ſeparate Effects of the Wife: For they were no Part of the 
Huſband's Property. 


The Cuſtom i th, <4 that the Wife 1s to carry on the Trade 
© pon her /o/e Account; in which Trade the Huſband is 
«© Tot to intermeddle.” The Words of this Cuſtom were read 
in 3 C. 1. Langham v. The Wife of John Bewett, Cre. Car. 


68. Littleton's Reg. 31. and Hethey, 9. S. C. And it appear- 
ed, that by the Cuſtom, She is to have All Advantages, and 


to be ſued, as a Feme /o/e, Alſo it is Part of the Cuſtom, 
« that if the Huſband and Wife ſhall be impleaded, the Wife 
«« ſhall plead as a Feme ſole; and if She pleads falſe, She 
* ſhall be committed to Priſon till She has made Satisfaction; 
and the Huſband ſhall not be charged nor Co Ga ” 


The 
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The Huſband is joined in an Action brought againſt Her, 
only for Conformity : But Execution ſhall be only againſt the 
Wife; though the Judgment be againſt Him, She muſt be 
ſuppoſed to have wherewithal to make Satisfaction: Other. 
wite, it would be abſurd and unreaſonable to commit Her 
till She makes Satisfaction.“ Therefore She has clearly a MW 
Capacity to have Property of her Own. BY 


I have looked through all the Books ; but find very few 
Authorities on this Head. In the Note at the End of Lang- 
Bam's Caſe as reported in Cro. Car. 68. a Caſe betwixt Gep. 
pings and Harding, in the Year Book of M. 29 H. 6. rot. 344. 
1s mentioned and referred to: But the Caſe 1s not to be found 
in the Year Books. It is ſaid to have been Treſpaſs for 
Goods ſold by the Delivery of the Feme. Iſſue was taken 
„ whether She was a Feme Sole :” And it was found“ that 
* She was not a Feme Sole Merchant.“ So it is there ſtated. 


Lord Ma nei Lb—The Cuſtom it/elf is not diſputed : 
Only, the Conſeguence or Extent of it. _ 


Mr. Recorder—In the Year Book of 21 H. 7. fo. 18. pl. 
29. Where the Tenant had pleaded a Feoffment; and the 
Plaintiff had replied “ that the Feoffor was under Age, and 
«© when he came of Age, had entered upon the Defendant 
« and enfeoffed the Plaintiff; To which the Defendant 
had rejoined “ that there was a Cuſtom in the Vill for an 
« Infant of the Age of 15, to make a Feoffment”—which 
„He was on. Was objected to, as a Departure—Palmes (then a“ Judge) 
ly a Scrjean?. in order to prove it to be a Departure, puts a Caſe of a Re- 
joinder of a Cuſtom in London.—* As in this Caſe—In a 
«« Writ of Treſpaſs, I ſay that a Woman was ſeiſed of the 
% ſame Goeds, as of her proper Goods, and gave them to 
„ Me: Wherefore I took them. And I give Colour to the 
« Plaintiff, And the Plaintiff ſays, that at the Time of the 
« Gift, She was his Wife &c. To which, I ſay there is a 
«« Cuitom in London, That Women are Sole Merchants: 
« Wherefore c. This is a clear Departure. So here. 


« Wherefore Cc. 


| The Wife has a complete Property in the Effects of her ſole 
| Trade. | . | | 


As to any Objection ar'ſing from the Commiſſion againſt 
the Huſband, as being tantamount to the Hyſband's intermed- 
dling—It was not with his or her Conſent ; and, at the utmoſt, 


can extend only to her future Dealings. But the Caſe of Cecil 
| => and 
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and Juxon v. Juxon, in Vol. I, Pas, 278. of Mr. Baron 
Atkyns's Reports, proves that He could not intermeddle. 


Lord MansFiELD—That was only ſecuring the Wo- 
man's Property. And a Woman's ſeparate Property has 
been ſecured by a Court of Equity, in ſeveral Caſes :. But 
that does not, nor did there depend upon any particular 
Cuſtom. | 


Mr. Eyre — Wherever She continues liable to her own ſe- 
parate Debts, her Property in her Effects muſt neceſſarily 
remain in Her, for the Purpoſes of the Trade: Otherwiſe, 
She would be liable to perpetual Impriſonment. 


This Invaſion upon her Property could not have been 
made in the Caſe of the Wife Her/e/f, if She had not become 
2 Bankrupt: But it is much more unrealonable, now it is 
the Caſe of her /zparate Creditors. ; 


The Second Point is © Whether a Feme ſole Trader in 
London CAN become a Bankrupt.” ; 


Now this is a Conſequence of her ſole Trading: It fol- 


lows of Courſe. He mentioned an Inſtance in * Lord Hard- # Mr. Seare 
wicke's Time; but ſaid that the Books which would have (a Bencher 
verified it were loſt, and therefore could not be ſearched. * of the Mid- 
[See it particularized by Lord Mansfield, poſt. pa. 1828.] 4 Temp) 


informs Me, 
. f | « that this 
„was a Commiſſion againſt Mary Dennis (Wife of Peter Dennis,) a Linen-Dra- 
« per and Sole Trader in Londen, It was dated 12th March 1741: And on the 16th 
« the Commithoners (Mr. Atlyns, Mr. Seare, and Mr. Cſbaldiſten) declared her a 
« Bankrupt.” See Mr, Baron Atkyns's Reports, Vol. 1. pa. 206. Caſe 110. ex 
parte Carrington; on a Petition to ſuperſede a Commiſſion againſt Dorothy Jones, be- 
_ Cauſe She was a married Woman : The Lord Chancellor diſmiſſed the Petition; de- 
claring © that as She was admitted to be the Daughter of a Freeman of London; 
and appeared plainly to be a ſeparate Trader, by the Cuſtom of London ; She was 
clearly liable to Bankruptcy, notwwithflanding her Coverture. See allo Compyns's 
Digeſt, Vol. 1. pa. 521. and Blackſtone's Commentaries, Vol. 2. pa. 477. Both of 
them in Point © that a Feme Covers Merchant may be a Bankrupt; or (as Mr. 
Juſtice Blackflone more fully expreſſes it) that “ a Feme Covert in London, being 
a Sole Trader according to the Cuſtom, is liable to a Commiſſion of Bankruptcy." 
LN. B. Mr, J. Blackſtone ſeems to found his Aſſeition upon this very Caſe; At leaſt 
he cites oyly this Caſe 11 Proof of it.] 


If She might become a Bankropt, then her Aſſignees had 
a Right to demand theſe Goods in an Action of T'rover, in 
the Manner they have now done, 


Mr. Dunning, on Behalf of the Defendants, did not dif. 
pute the Cuſſom: But (admitting it) argued to this Effect. 


The preſent Queſtion turns upon the Import and Zxtent 
of it, | 
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It cannot be taken upon ſo large a Ground as has been 
inſiſted on, The Cuſtom does not, in Terms, expreſs any 
ſuch Thing. I take the Cuſtom from Liber albus. There 
is Nothing in it that takes away. from the Huſband any of 
his martial Rights; Nor does it give the Wife any exclu- 


five Rights. It only exempts Him and his Effects from 


being liable to her Debts. 


The Huſband may put an End to his Wife's ſole Trade, 
whenever He pleajes : And at the End of it, the Profits of 
it will be his Property. His Power over her Effects, and his 
Property in them, always remain in Him; though ſubject 
10 a Right of Action in her Creditocs. | 


It does not follow from this Cuſtom, or from any Wenk 


of it, that the Effects of the Wiſe are protected from being 


liable to the Demands of her own Huſband or his Creditars, 
He has the ſame Property in them, as a Huſband has in all 
other Caſes: And He may diſpoſe of her Effects, in his 
Life time, or by his Will, If ſo, they are become legally 
veſted in his Aſſignees under the Commiſſion of Bankruptcy 
iſfued againſt him: And, conſequently, they were lawfully 
ſeized by his Aſſignees. 


Local Cuſtoms are ffrif#i Juris: They are derogatory 
from the Common Law; and ſhall not be extended. 1 Re. 


Abr. 567. Letter G. 2 Leon. 109. Sir John Savages Caſe. 


Tas Cuſtom is totally ſlent, as to the Intereſt and Pro- 
perty of the Huſband in the Wife's Goods. Therefore it 
ſhall be left to the Common Law. 


Tre Szing and being ſued as a Feme ſole, is a Privilege 


confined to Refidence in the City, and to the City-Courts. 
Here, She muſt ſue, and be ſued, 2i7h her Huſband. Tr. 


25 Elia Moore 135. Stanton's Caſe, 1 Leon. 131. Cham- 


 berlain and Thorp's Caſe. 1 Modern 26. anonymous. Cre. 


Car. 69. Langham v. Bemwett, Comberb. 42. Soan v. 


Mare. © 


As to the Right of the Huſband over the Effe&s of His 
Wife—lf Colts be adj odged upon her ſuing in the Spiritual 
Court pro Reformatione Morum , The Huſband ſhall have 
the C/ts recovered by her: Or he may releaſe them. 


As to the Caſe cited in Cro. Car. 69. from the Year- 
Books—Dc<livery by an Infant is an Excuſe, in Treſpaſ:. 


EVER 


eee WY 
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EverY Scintilla of Intereſt in the Bankrupt paſſes to 
his Aſſignees: And here the Property was veſted in the 
Huſband's Aſhgnees before the Wife's Aſſignees had any 
Right, 


As to the Second Queſtion—Such a Woman, married and 
uſing a Sole Trade, is mot within the Spirit of the Bank- 
rupt-Laws ; though within the Letter. This is only the 
fecond Inſtance of ſuch a Commiſſion iſſuing. There was 
ſuch a One in the Year 1741 : But _ was not ligated ; 
It paſſed ſub Silentio. 


Upon the Statutes of Queen Elizabeth and King Fames, 
the Words of them do indeed take in this Caſe : But the 
Proviſions of them relate only to Perſons /ui Juris. 


Some of them are penal, and even Caſital: Which muſt 
relate to free Agents. But a married Woman is not ſo: 
She is under the Coercion of her Huſband, He may pre- 
vent Her from Surrendering. 


Orurxs of theſe Proviſions relate to Lands, and Chettels 


real, and Choſes in Action And theſe were never meant to 


be taken from a marricd Woman. She may have Dower, 


or Jointure : And how is She to convey her Right? it was 
not meant to make her Goods liable to ſuch a ſevere Execu- 


tion as theſe Acts render the Objects of them liable to. She 
has not ſuch a ſole Property in them, as to exclude the 
Rights of her Huſband. 


Hes Creditors may take their Senwdy; unges the Com- 
miſſion iſſued againſt her * 


Mr. Eyre, in Reply. 
As to the Second point A Feme Covert, ſole Trader, is 


within the Spirit of the Bankrupt-Acts, as well as within 


the Letter. 


As to the firſt Point The Politions which I have laid 
down are Conſequences without which the Cuſtom itſelf 
can not exiſt, 


The Huſband had no Right to ſeize his Wife's Effects; 


She being a Sole Trader, in Londen: And the Huſband's 
Aſſignees | are Aſlignees of Bis Preperty only; not of his na 
rital Rights, whatever they may be; and of wien, den a 


Power of Seizure was certainly no Part. 
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Lord MansF1ELD ſaid, He had an Opinion at the 


Trial; and having thought of it fince, He now continued 


in it: And He added—** 1 am very well /arisfied in my 
% Opinion.” | 


As to the fingle Inſtance of a Commiſſion having ever 
before actually iſſued againſt a Feme Covert ſole Trader— 
It is perhaps only the fi that has been FounD: It does not 
follow, that there certainly was none before it. There pro- 
bably were Others; though not now recollected, or parti- 
cularly aſcertained. 


His Lordſhip having particularly ſtated the Caſe, ob- 
ſerved, in repeating that Part of it which agrees © Jane to 
be a Sole Trader, and to have carried on a /eparate Trade 
„ within the City according to the Cuſtom of it”: That it 
muſt, conſequently, be a Trade wherein her Huſband did 
not intermeddle. 


He then ſhortly rehearſed the Arguments of the Counſel; 
and took Notice that Mr. Dunning had put the Queſtion up- 
on this Point" Whether the Huſband is totally excluded 
% from all Power over the Effects of the Wife.” 


Whereas the preſent Queſtion is act between the Hu/- 


band and Wife ; but between his and her Creditors : She is 


no Party to this Caſe, Therefore *tis not neceſſary to go 


into that Queſtion. 


But, taking it for granted, that the Huſband might put 
« a Stop to the Wite's ſeparate Trade i futuro; and after 
« that, might have a Right to the Reſidue z” (I ſay, in fu: 
turo; for He certainly could aer do it with a Retro/ped;) 
Yet it does not follow, that he can take to Himſelf what 
belongs to her Creditors. This would defrey the Cuſtom, 
by rendering it nugatory and ineffectual. And if He Him- 
_ could not prejudice her Creditors, his Afignees can not 

0 it. . ; 


The Feme ſole Trader in Londen under this Cuſtom muft 
indeed bring her Action in London: But ſuch Cuſtom would 


be allowed in any other Court, in a Defence by the Huſ- 


band. | 
Perhaps there might be Difficulty in the Wie's having a 


remedy, Her/jelf, againſt her Huſband : But there is none, 


as to the Creditors of the Wife. They are intitled to a Re- 
medy for the Seizure of her Effects, out of which they were 


to be paid their juſt Debts. 
The ſeparate Effects of the Wife are, in the firfl Place, 


liable to her ſeparate Creditors: But if they were liable, 6 
the 
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the firſt Place, to the Huſband's Debts, this would deſtroy 
the End of the Cuſtom. | 5 


In Joint- Commiſſions of Bankruptcy, Joint Debts are firſt 
paid ; then, the ſeparate Debts; So alſo, where there are 
different Joint-Commiſſions. | | 


As to the Second Point“ Whether She be liable to a 


© Commillion'%— 


The Statutes of Bankruptcy extend to the City of London: 
And the Words of the Statutes take in this Caſe. And it is 
for the Benefit of the Wiſe, that She ſhould be liable to 
« a Commiſſion” ; becauſe, otherwiſe, She would be liable 
to perpetual Imprijoument. It is alſo for the Benefit of the 
Creditors ; (who can not, by reaſon of this Cuſtom, come 
at the Huſband.) There is no Reaſon to take this Caſe out 
of the Acts relating to Bankruptcy, The Huſband Himſelf 
was not liable to the Wife's Creditors ; Nor had he any De- 
mand upon them, The Conſequences of her Bankruptcy, 


as a Sole Trader, concern only the Relation in which She 


ſtands to her Creditors ; and they, to Her. 


As to the Precedents—There is no Method of ſearching 
for Commiſſions that may have iſſued againſt ſole Traders: 
But here is one Inftance produced of ſuch a Commiſſion; 
which 1s very expreſs. It iſſued in Lord Hardwicke's Time ; 
And was directed to Mr. 4thins, Mr. Craſter, and Mr. 
Seare, three experienced Gentlemen: And Lord Hardzwicke 
allowed a * Certificate. „ ap 


As to Mr. Dunning's ſuppoſed Inconveniences—— This 


It was 
ſigned by 
the Com- 


Cuſtom affeas no Rights but ſuch as are the Subject of the miſfioners, 


Cuſtom; not Maritial or any other Rights. 


And as to the Danger to the Wife, from the Coercion of 
her Huſband—She could never be liable to the Guilt of a 
Capital Offence, where She was under an invincible Neceſ- 


. 


ſity. 


I am of Opinion, that a Commiſſion may be taken out 
againſt Her as a Sole Trader, with reſpect to her ſeparate 
Effects in Trade. 5 


on the 17:7 
of July 


1742. 


Mr. Juſtice Wikmor—This is a Conſequence of the 


Cuſtom. The Cuſtom eſtabliſhes her being a tole and ſepa- 


rate Trader: It follows of Courſe, that theſe Goods, in her 


ſeparate Trade, may be taken and ſeized under a Commillion 
on Bankruptcy againſt Her, | | 
x 8. The 
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The preſent Queſtion is not now between the Huſband 
and Wife ; but between two Sets of Creditors, thoſe of the 
One, and thoſe of the Other. She has by this Cuſtom, par- 
ticular Privileges ; and her Creditors have particular Rights, 
as againſt Her. Theſe Cuſtoms. (though local) are to be 
conſidered as allowable under the general Law of the Land, 
when they come in queſtion in! other Courts; though the 
Action muſt be brought in the lacal Court. 


As to the Huſband's 1 certainly can not 
do it, ſo as to injure her Creditors ; It would be a ſtrange 
Thing indeed, if the Huſband could intermeddle fo as to 
affect the Creditors of the Wife, to their Prejudice. And if 
He Himſelf can not do ſo, No more can his 4/ignees, who 
ſtand in his Place. | 


The beeond Point is of Conſequence. It muſt be confined 
to her Debts in the Way of her Trade. And a+ to that, She 
is within the Words and Meaning of the Bankruptcy-Acts 
And Her Aſſignees ftand juſt in her Place. 


The Huſband's Aſſignees can not take her Effects; nor 
Her Aſſignees, his. But the Commiſſion againſt Her ough: 
to be confined to Matters i in the Way of her T; rade. 


Mr. Juſtice YaTes was of the ſame Opinion. 


An Action pen the Cuſtom can only be bro ht in the 
Mayor” s Court of Londan But the Coſtom may be ea 
in Bar, in a Superior Court. Bro. Cuftomes 43. It may be 
uſed in a ſuperior Court by Way of Defence And in ſuch 


+ Caſes, the ſuperior Court will rade Notice of the Cuſtom, 


The only Queſtion here is, Whether the Effects of the 
© Wife belonged to HER Here, under the Commiſſion 
« which iſſued againſt Her.“ 


The Property in theſe Goods was transferred: to them: 
And they certainly had a Right to recover them, 


In 1 Shower 18 3. Fabian v. Plan. Sir ' Bartholome: * 
Shexver faid, that “ the Huſband ſhall not put in Bail.“ 


The Wife alone is chargeable; and the Huſband's Etc, 


are not. Therefore He can not take Her' 8 from ber Credi- 
ters. 


A Commiſſion deing iſſuable aun Her is a C 1 
of the Cuſtom for her tole Trading. 


Az 
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As between the Huſband and Wiſe, He has a Right to 
ſeize her Effects: Sn has no Remedy againſt Him, from 
the Cuſtom. But He can not meddle with them, ſo as to 


affect her Creditors. 


There can be no Objection from the Bankrupt-Laws. She 
is within them: But She could not be liable to capital Pu- 
niſhment, if She was really under her Huſband's Coercian. 


I have not the leaſt Doubt about this Caſe. 


Mr. juſtice AsTox ſaid, He remembered a Caſe in 
C. B. in his Time, in the Manor of Harwel/; where this 
Cuſtom of Feme Covert ſole Trader was eſtabliſhed. 


Her Perſon and her Effects in Trade are anſwerable to her 
Creditors : And the Huſband is bound, by an implied Con- 
ſent, 


The Statutes of Bankruptcy are but as a Statute Execu- 
tien upon her Effects in Trade, ſo far as they are liable by 
Law. | 


The Mentees of the Huſband only ſtand in his Place: And 
He Himſelf could not have receded from his Conſent. He 
may put an End to her ſole Trade, in futuro But He can 
not do it, with a Retroſpect. He can not take away the 


prior Right of her Creditors to her Effects as a ſole Trader. 


This Cuſtom does not interfere with any martial Rights: It 
reſpects only Trade and Commerce. 


Per Cur. unanimouſly, 


Jupemenr for the PLainTiFFs. 


Mr. Juſtice WiLmoT obſerved, that this Cuſtom 
ſubjected the Wife to an Execution; to which She was not 
liable at Common Lato. | | 


Rex verſus Roger Aiken. 


HE Defendant had been convicted on the Hawkers 
and Pedlars Act: And the Conviction was removed 


| hither, by Certiorari. 


Sir Fletcher Norton objected to the Conviction: For 


iſt. He was not ſummoncd, to anſwer to the Charge: At 
leaſt, it does not appear, that he was ſummoned, 


2dly, The 


Wedneſday, 
20 Nov. 


1765. 
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2dly. The Witneſs was not examined in the Preſence of 
the Defendant : And therefore He did not hear the Evidence; 
as far as appears upon this Conviction. V. 2 Sir F. S. 1240. 
+ AndV. Rex v. Baker, + 
ante, pa- ; 
1164. 1165. 2dly. The Witneſs does not ſwear Him to be a Hawker 


8 Rex and Pedlar at the Time of the Conviction. 
7, Vipont x 


et al. Paſch. 


1761. Mr. Wallace was for the Proſecutor. But 


The CovxrT were unanimouſly of Opinion * that 
„ theſe Objections were not well founded.” For 


1ſt. He did appear, and denied the Guilt; but did zo de- 
fire further Time to produce his Evidence, or to prove his 
Innocence. He ſeems therefore to have waved any further 
Defence, 


2dly, It may be preſumed, that the Witneſs was examined 
in his Preſence, | 


zdly. There is an Inaccuracy in this Conviction: but it 
appears that the Defendant expoſed his Goods to Sale, on 
the 15th; and the Conviction was on the 17th. | 


Per Cur, unanimouſly, 


Cox vicriox AFFIRMED. 


Rex ver ſus Hann and Price. 


| R. Morten and Sir Fletcher Norton moved, upon 
Tueſday the 12th of this preſent November, on Be- 
half of the Defendants, who were Burrough- Juſtices ot 
Cerfe-Cafile, and had confefjed themſelves guilty of an Inſor- 
mation * charging them with a very great Milbchaviour in 
* 5 the Execution of their Office, (viz. refuſing a Licence to a 
5 Public-Houſekeeper, out of Pique and Reſentment, and upon 
bad Motives, ariſing from their Attachments in reſpect to a 
late Parliamentary Election; and acting therein under the 
Influence of one of the Candidates ;) for a Rule to pis— 
PENSE with the PERSONAL Appearance of the Defendanrs, 
on the Undertaking of their Clerk in Court © to anſwer for 
« their Fines,” £ 185 5 
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It was defended immediately (without any Rule to ſhew 
Cauſe) by Mr. Serjeant Davy, Mr. Thurleau, and Mr. Dun- 
ning, of Counſel for the Proſecutors, And 


Tur Covkr, upon full Debate, were unanimous in 
refuſing the Motion. | | 


The general Doctrine laid down by the Court, and agreed 
by the Counſel on both Sides, was T hat though ſuch a Mo- 
tion was ſubject to the Diſcretion of the Court, either to 
grant or to refuſe it, where it was clear and certain that the 
Puniſhment wweu/d NoT be corporal; yet, it ought to be 


denied in every Caſe where it was either probable or poſſible 


that the Puniſhment wand be corporal, And though the 
Court did not then declare what Puniſhment They would in- 
flict upon the preſent Defendants, yet They ſaw the Offence 
in ſo atrocjous a Light, as to be far from determining © that 
« jt would be ONLY pecuniary.” And Mr. Juſſice WIL MO 
and Mr, Juſtice As rod thought that even where the Puniſh- 
ment would moſt probably be oy pecuniary, yet in Offen- 
ces of a very groſs and public Nature (as They held this to 
be) the Perſons convicted ſhould appear 7z Peron, for the 
Sake of Example and Prevention of the like Offences being 
committed by other Perſons ; As the Notoriety of their being 


called up to anſwer criminally for ſuch Offences would very 


much conduce to deter Others from venturing to commit the 


Tux Count therefore, upon the Whole, unanimouſly 
denied the Motion. | : | . 


The SenTENxCE of the Court now (on this 2oth 
of November) pronounced upon them was, 
That they ſhould be committed for a Month ; 
fined 50l apiece ; and impriſoned till the Fine 
. not ̃ĩ˙ TTT 


Ruſſel ver/us Stewart 

Motion had been made far the Di/charge of the De- 
A fendant out of Cuſtody, for want of having been 
charged in Cuſtody, within two Terms. The Motion was 
founded upon a Rule of this Court, made in Triniry Term 
1716, 2 G. 1. whereby it is ordered“ That if — 
„ant ſhall be committed to the Cuſtody of the Marſha}, or 
% charged in Cuſtody of the Marſhal, or arre/ied, or commit- 
© ted by virtue of the Proceſs of this Court to the Cultody 


« of any Sheriff or other Officer whatiloever, at the Suit of 
a any 
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« of any Plaintiff; and ſhall ſo remain in Cuſtody for "ab 


« Terms ; and the Plaintiff ſhall not declare againſt ſuch 
« Defendant within that Time ; ſuch Defendanr, after the 
«© End of the ſecond Term after ſuch Impriſonment, ſhall be 
«© diſcharged out of the Priſon where he ſhall be ſo detained, 
© on filing Common Bail ſigned by one of the Juſtices of 
« this Court, without giving Notice to the Plaintiff or his 
« Attorney.“ SEE | 


Cauſe was now ſhewn : And the Queſtion was © Whether | 


< the Defendant, who was not in Cuſtody upon being 14. 
% KEN, but had SURRENDERED Himſelf in 3 of his 
% Bail, was or was not SUPERSEDEABLE Within the above- 
« mentioned general Rule and its Conſtruction, and the 
< Practice of the Court.“ 


Lord MaxsrizLp—No Doubt, the Time runs from 
the Time of NoTics of the Defendant's being in Cuſtody. 


Per Cur. 


Rurs MADE ABSOLUTE, for diſcharg- 
ing the Defendant out of Cuſtody. 


 Mzmoranpuu—The Debt was a large One; upwards 


(it was ſaid) of 3000). And an Action was brought by the 
Plaintiff, foon after this Motion, zgainſt his Attorney Mr. 
Palmer, for his Negle# in omitting to charge the Defendant 
within Time: Which Action was tried in C. B. about 24th 


or 25th June 1766 ; and 15001 Damages given againſt Mr. 


Palmer. 


Gray verſus Aſhton. 5 


HE Deſendant having obtained a Judge's Order, up- 
on the Terms (amongſt others) of “ pleading an 11. 
« ſuable Plea, put in a Sham Demurre. 


The Plaintiff”s Attorney, looking upon this as a mere Eva- 


ſion of the Judge's Order requiring the“ pleading an 7Juab/s 


„ Plea,” ſigned Judgment; ſoppoſing that As HAM Demur- 
rer is not an iſſuable Plea. a 


The Defendant obtained a Rule to ſhew Cauſe why this 
Judgment, which the Plaintiff's Attorney had ſigned, ſhould 


not be ſet. aſide, And Cauſe being now ſhewn ; It was 


prayed by the Counſel for the Plaintiff, that this Rule might 
be diſcharged with Cos. 8 | 
| Tas 
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Tu CovkrT were of Opinion ** that it ought to "Wy 
cc fo.” ow | 
A Diſtinction was taken by the Court, between a ven and 


fair Demurrer, and as HAu One: The Former js an iſſuable 
Plea, within the Intent and Meaning of the Judge's Order; 


Ihe Latter, is only an Evaſton of it. 


RuLE DISCHARGED, with Cr. 
Knox, Eſq; verſus Coſtelio, 


HIS was a Writ of Error from B. R. in Jreland, to 
| reverſe a Judgment of theirs, affirming a Judgment 
in C. B. there, in an Action of Debt for 1800. brought 
againſt William Knex by Chriſtopher Fallin deceaſed ; and 
allo affirming the Adjudication of C. B. in Je/and, of Exe- 
cution of the ſame Judgment upon Writs of Scire Facias 
iflued out of the ſaid Court of C. B., in Ireland againſt the 
{aid Knox, at the Suit of Edmond Coſtello and Edmond Fallon, 


| ſurviving Executors of the ſaid Chriſtopher Fallon. 


1 1 appears, upon the Return, That the original Action was 


brought in C. B. in Ireland, by Chriſtopber Fallon; And 
that He recovered his Debt, and alfo 14. 18s. 54. for Dama- 
ges occaſrone detentionts debiti. That a Scare Facias quare 
execitionem nos iſſued, at the Suit of the ſaid Edmond Fal- 
lan and Edmond Coſtello, ſuggeſting . that Chri ſſapher Fallox 
„vas dead, and that they were his ſurviuing Executor.“ 
That upon this Scire Facias, the Defendant pleaded Payment: 
Which was found againſt Him, with Sixpence Damages. 


Friday, 22. 


Nov. 1765 


Whereupon it was adjudged, “that they (as his Executors) 


« ſhould have Execution againſt Knox, for the Debt ant Da- 
en Es aforeſaid :” And it was al/o adjudged, © That they 
«+ do recover. againſt the ſaid Milliam Nux their Coſts and 
« Expences aforeſaid, to Sixpence hy the Jury aforelaid in 
© form aforeſaid. aſſeſſed; and 2% 171. 145. 8d. for their 
& Coſis and Expences aforeſaid adjudged to them at their 
% own Requeſt, by the Court here, by way of lncreaſe ac- 


„ cording to the Form of the Statute in ſuch Caſe made and 


* provided ; Which ſaid Coſts and Damages, in the Whole, 


e amount to 17. 155. 2d. And that the faid Edmerd Fallon 
% and Edmond Caſtello have Execution Wc.” 21 


_ Oalz One of the Execntors appeared to the Writ of Error 
in B. R. in Ireland via Edmond Coſtells; who, alone, ſued 


out the Stire Facias guare exccutionem- non, in B. R. there: 
And yet that Court affirmed the Judgment of C. B. for Both ; 
and the Adjudication was ©* that Bora ſhould recover. 
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This Cauſe came on to b argued upon T ze/day laſt ; but 
was then adjourned ; and now ſtood in the Paper again, 
Mr. Aur}, for the Plaintiff in Error, made theſe two 
ObjcQions,— de e 


*— 


iſt. The Court below have given Damages for Non-Pay. 
ment of the Money: Whereas Damages can not be given in 
a Sc ire Facias 1 Ro. Abr. 574. Letter P. pl. 6. © In a Scire 
«© Facias, no Damages ſhall be recovered.” 2 H. 6. 15. Nor 
could Coſts, till the Statute of 8, 9 V. 3. c. 11. © for the 
better preventing frivolous and vexatious Suits.” [V. Sect, 
3.] He alſo cited 6 Mod. 157. Funſhaw v. Morriſon. Hil. z. 
Arn. B. R. 188 | Bs | 


2d Objectioa— The Stire Facias 'quare' Executionem non, 
in the King's Benth in Ireland is prayed by Edmund Coſtelly, 
only; though the Writ of Error is brought againſt the avs 
Executors: And vet there is no Suggeſtion that Either of 
them is dead ;” though only One of them appears to it, 
and prays the Sire Facias. 9149, 17 EO | 


The Caſe of Brewer v. Turner in r Sir J. S. 233. is in 
ſome Degree applicable to the preſent. © The Judgment was 
againſt Two; and was ſo deſcribed in the Writ of Error: 
But it was laid to be only ad grave damnum of One of them; 
though 1t did not appear, that the Other was dead. There 
it was determined “ that Both Defendants ought to join in 
„ the Writ of Error.” Here, they aught Both of them to 

Le jeined. . STIR 4 3 = 


: Mr. Wallace, contra, for ſupporting the Judgment in C. B 
| Pages and alſo the Judgment of Affirmance in B. R. 
nere. . | . 


"He allowed the firſt Objection to be good, if well found- 
ed: and mentioned the Cale of Henriques y. Dutch Weſt 
india Company, in 2 Sir J. S. £07, 808. and in 2 Lord Raym. 
1532. S. C. where the Judgment was reverſed for the Datna- 
* The Jury ges. But He denied that Damages are here given rok he 

ry 2 f f ee hes ? - gt © . * 
find that Delay of Execution: The Words are * only“ that He has 

« Knx did «© been damaged and put to Coſts.” The Damages are only 
„ not pay 64d. on a Debt gf 18007. and the Judgment is “ that the 

the aforc- , plaintiffs recover their Cofts and Expences aforeſaid, to 64. 
laid Debt 2 
« and Da. by the Jury aſſeſſed; and for Increaſe of Cofts an! 
„mages ſo Charges 17/, and upward. © | SON THE Box 8 
* as afore- wh i nk V | | 
e ſaid recovered againſt Him by the aforeſaid Chriſtopher Fallon by the ſaid Judg- 
* ment in the aid ſeveral Writs of Scire Facias mentioned Ec: And that the ſaid 
* Edward Fallon and Fdmord Coſteiln, by the Non-payment thereof, as Executors of 
„the f:is Chriſtopher Fallen, were AMNITII V Aub 2 r To Cos rs, to the 
% Amount of Six erce Sterling. \ 

But 


* rr 


ee 
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But if it ſhould be admitted“ that this is Damages for 
« the Delay of Execution ;” yet the Judgment ought to be 


| reverſed only for the 64. as was done im the Caſe of Hen- 


rigues and the Dutch Weſt India Company. 


As to the 2d Objection No Caſe is cited in proof of it. 
No Objection was made, It was the Plaintiff in Error's 
Fault, mot to bring in the Other Executor. However, One 
Executor alone may call upon the Plaintiff in Error, to al- 
ſign Errors: And if the, Judgment ſhall be affirmed as to 
One of them, it is and muſt be affirmed as a good Judg- 
ment with reſpect to Both of them. | | 


Bur here, the Other Executor {Edmond Fallon) ſhall be 
intended to be dead. Henſloes Cale 9 Co. 36. 6. | | 


Mr. Achurſt, in Reply. The Judgment muſt be reverſed 


in toto, if at all. 


The 64. is as inadequate a Satisfaction for Cofts, as it is 
for Damages. | 


Lord MansF1eL»D was not in Court. 


Mr. Juſtice WiLMuor (after lating the Caſe par- 
ticularly) ſaid “ the Court ought to upport a judgment 


recovered upon the M:rits.” 


This Original Judgment was obtained ſo long ago as the 
twenty-third Year of King G. 2. And the Plaintitfs below 
have not yet obtained the Effects of it. 


The 1ſt Objection turns upon a Fact, which does not 
ſupport the Objection. To be ſure Damages for Delay of 
Execution can not be given in a Scire Facias; nor could 
Cofts, till the Statute of 8, 9 W. 3 c. 11. And if this Caſe a v. Sec. 3. 
were ſo, the Judgment might be reverſed as to the 64, and 
affirmed as to the Reſt. 


But here, the being“ damnified and put to Coſts to the 
« Amount of 64d.“ is only meant as a Foundation for the 
Cefts de Incremento And the Judgment is, “that the Plain- 
„ tiffs ſhall recover 174. 14s, 8d. for their Coffs and Ex- 
© Sences KC. 


The 2d Objection is That the Scire Facias quare Exe- 
« cutionem non is brought by only One of theſe two Exe- 


As 


* ——— 
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As to the Caſe of Brewer v. Turner in Strange, cited by 
Mr. 4/bur//—It may be right: For both are there Plaintiſ, 
to reverſe the Judgment. . | 


But a Scire Facias quare Executionem non is only to bring 
the Plaintiff in Error in, to aſſigu bis Errors, He comes in, 
upon it, and aſſigns his Errors. Therefore He waved any 
Objection, and admiited the One Executor to be ſufficient 
to call upon him merely to aſſign Errors. He might per. 
haps have moved to quaſh it: But as He did not challenge it, 
He has waved the Objection to it; And We are not to pre. 

Jume the Other Executor to be alive. 


No Caſe is cited to bind Us to reverſe this Judgment: 
And it can be attended with no Inconvenience, to affirm it, 


Mr. 82 Varks allowed the Principle of the iſt 
Objection; but denied that the Fact ſupported it. Dama- 
% ges“ may mean Ces. The Fad is not, therefore, as it 
has been alledged. ED 


As to the 2d Objetion—He was very clear, that the 
Judgment ought to be affirmed in toto. Mr. Aſburſt's Caſe 
cited from 1 Sir F. S. 233. is not like 25s Caſe. Hacket v. 
Herne, in Carthew 7. indeed is a Determination “ that a 
«« Writ of Error by One alone upon a Judgment againſt 
« Two, is not good.” But that is upon account of the In- 
convenience that would ariſe from a perpetual Delay of the 
Execution, if- Every, Defendant might bring a Writ of Error 


by himſelf. Now that Reg/on does not bold, in the preſent 


Caſe, where theſe Executors are Defendants in Error, and not 
Plaintiffs. | 


Mr. Juſtice ASTON declared Himſelf co be of the 
ſame Opinion. | | 


Whereupon, by the unanimous Opinion of all Three, the 
JUDGMENT was AFFIRMED. 


- 


Holcombe and Another verſus Wade. 


T was declared by Mr. J. Vilmot and Mr. J. Yates (Lord 

Mansfield being abſent, and Mr, J. Afton filent) that the 

general Rule of P. 15 C. 2, about the Neceflity of an At- 
| torney 


nt: 


he 


18 
[- 


ci OE 
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torney for the Defendant being preſent, * whenever a Perſon * This Rule 
in Cuſtody gives a Warrant of Attorney © To conrgss gn _ 
„ JUDGMENT,” is confined to Judgment in the particular gneriffs 
Cauſe whereupon He is in Cuſtody ; and does not extend to Officers to 
Warrants of Attorney given ** to confeſs judgments in exact or 

6 OTHER Actions.“ And this, they ſaid, has been ſo ſet- take from 
tled. © 2 Ld. Raym. 797. Finn. v. Hutchinſon: Where it is . Perſon 


emp iN 


ſettled ; and the Reaſon of the Rule is given. | heir Culody 
| 8 by Arreſt 
any Warrant to acknowledge a Judgment, but in the Preſence of an Attorney for 
the Defendant, 


Harvey verſus Peake. 


R. Cox, on Behalf of the Defendant, had moved on 
'L Taeſday the 19th Inſtant, in Arreſt of judgment: 
And one of his Objections was to the Manner of joining 
Iſſue. For that this Iſfue was joined (or rather not joined) 
in theſe Words“ Et prædictus A. P. ſimiliter;” which was 
a Repetition of the /ame Name (wiz. that of the Defendant; 
inſtead of ſaying, © Et predia : the Plaintiff femiliter” > So 


that, in Effect, the Party has joined Iſſue with Hir/elf. 


Lord Max spIEL D adviſed Mr. Cox to drop this Ob- 


jection to the want of joining Iſſue; and to rely on his other 


Objections in Arreſt of Judgment. 


However, Mr. Serjeant Foſter now renewed it; obſerving 
that this was the Plaintiff's own Miſtake; and not the De- 
fendant's: And he cited Comyns 376. Walter v. Leſter, and 


2 Sir J. S. 1117, Heath v. Walter, to prove it fatal. 


But the Three Judges (Lord Mansfield being now abſent) 


over ruled it, upon 


Mir. Juſtice WI LMoT"s rehearſing the Caſe of Probyn v. 
Churchman, M. 5 G. 2. B. R. (Which I took the Liberty 


of mentioning to have been farce confirmed by a later One of 
Cleaver Jordan, Mich. 7 G. 2. 1733- B. R.) 


The Rul E for ſhewing Cauſe why the Judgment 
« - ſhould not be arreſted, was DiSCHARGED. 


N. B. That. Lord Chief Juſtice Lee (then only Mr, Juſtice _ 


Lee) did, in both the laſt- mentioned Caſes, cite another Caic, 


of Rawbone v Hickman, in P. 9 G. 1. in this Court: 
Which was Debt upon Bond; and the Defendant pleaded. 


& ſolvit ad diem,” et Hor petit quad inguiratur per patriam. 


The 


Mich. Term 6 Geo. 3. B. R. 


Saturday, 
23 Nov. 
1765. 


The Plaintiff ſaid, © Er prædick. the Defendant fimiliter.” 
This was moved in Arrett of Judgment ; But the Objection 
was over-ruled, and Judgment affirmed. £ 


Zouch, ex dimiſl. Abbot and Hallet, wver/us 
pes Parſons. A. | | 


HIS was a ſpecial Caſe in Ejectment: And the 

Queſtion was Whether an InrFaxT's Conveyance 
* by Leaſe and Releaſe was abſolutely void, or only voy. 
6. ABLE.” | 


This Cauſe had been twice tried. Upon the firſt Trial, 
an incomplete Caſe had been drawn up and agreed upon ; 
which having been argued on Friday 17th June 1763, by 
Mr. Serjeant Glyn for the Plain:iff, and Mr. Dunning for the 
Defendant, Logp MansritELD then obſerved, that many 
Circumſtances were neceſſary to be known, beſides thoſe 
contained in the Caſe as it then ſtood ; which was not ſuffi. 
ciently ſtated, to come at the Merits: And if the Parties 
could not agree upon the Facts, the Cauſe muſt be tried 
over again, and thoſe Facts aſcertained. It was therefore 
adjourned at that Time, in order for the neceſſary Facts and 
Circumſtances to be more completely ſtated ; And, the Par- 
ties not agreeing to them, a ſecond Trial became requiſite. 


It was tried this ſecond Time, at the Lent aſſizes 1764 for 


Somer/etfhire, before Mr. Juſtice Yates 3 when a Verdict was 


found for the Plaintiff, ſubject to the Opinion of this Court 
upon the following Cale. 7 


Special Caſe. John Bicknell, being ſeiſed in Fee of the 
Meſſuage and Lands in the Declaration mentioned, by Inden- 
ture of Leaſe and Releaſe dated 24th March 1750 and 25 th 
March 1751, conveyed the Premiſſes to William Cook and his 
Heirs, by Way of Mortgage, for ſecuring the Repayment of 


280. William Cook afterwards died, leaving Fobn Lamb Cook, 


AN INFANT, his eldeſt Son and Heir at Law; and alſo leav- 
ing his Widow Elizabeth Cook and the ſaid John Lamb Cook 


his Joint-Executors and refiduary Legatees. 


John Bicknell, the Mortgagor, afterwards brought the 
Title-Deeds of the Premiſſes to One Mr. John Williams an 
Attorney, and defired Him to procure the Sum of 400/. up- 
on the ſame Security ; in order to pay off the ſaid Mortgage 
to the Cooks, and for other Purpoles, Williams applied to 
the Leſſors of the Plaintiff, who agreed to advance the ſame: 
And by Indentures of Leaſe and Releg/e bearing Date reſpec- 

| tively 


Us 
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tively on the 29th and zoth of June 1761, between the ſaid 
John Lamb Cook (then being an Infant of between 16 and 


17 Years of Age) and the faid Elizabeth Cook, of the 1ft 


part; the ſaid John Bicknell, of the 2d Part; and the ſaid 
Henry Abbott and Catharine Hallet, (Leſſors of the Plain- 
tiff) of the 3d Parti; the ſaid John Lamb Cook and Elizabeth 
Cook, in Conſideration of the Sum of 280/. in the ſaid Re- 
leaſe mentioned to be to them paid by the Leſſors of the 
Plaintiff, granted and releaſed, and the ſaid John Bicknell, 
as well for the Confideration aforeſaid, as for the farther Sum 
of 1201, to Him mentioned to be paid by the ſaid Leſſors of 
the Plaintiff, granted ratified and confirmed the ſaid Premiſſes 
to the ſaid A4bert and Hallet, and their Heirs, To hold 
to Them their Heirs and Aſſigns for ever. 


The ſaid Mr. Williams, when he drew the laſt mentioned 
Mortgage-Deed, apprehended that the whole principal Sum 
of 280/. continued due to the Repreſentatives of the ſaid 


William Cook, upon his ſaid Mortgage; and therefore ex- 
preſſed that Sum to be the Conſideration paid to Them: But, 
in Fact, the Sum of 100/. only principal Money, and 91. 
for Intereſt, then remained due thereon ; the ſaid William 


Cook having been paid the other 180/. in his Life- time; And 


accordingly, at the Time of the Execution of the ſaid laſt 
mentioned Indentures of Leaſe and Releaſe, E/;zabeth Cook 
received 1091. being the principal and Intereſt then remain- 
ing due to her Son and Her as Repreſentatives of her late 
Huſband, upon his Mortgage; And the Reſidue of the Sum 
of 400/. was received by the ſaid John Bicknell from the 
Leſſors of the Plaintiff. 5 


The ſaid John Bicknell continued in Poſſeſſion of the Pre- 
miſſes from the Time of his Conveyance thereof to the ſaid 
William Cook, until the Year 1756; when He conveyed the 


Premiſſes, by way of Mortgage for 2oo/. to One Thomas 
| Thorne, for a Term of Years, who in March 1762 aſſigned 


the ſaid Term to the Defendant Henry Parſons, in Conſider- 
ation of the Sum of 222/. in the ſaid Deed of Aſſignment 


mentioned to be the Principal, Intereſt and Coſts then due 


from Bicknell to the ſaid Thorne : But before the Aſſignment 
to the Defendant, Mr. Williams, then being Attorney for 


the Leſſors of the Plaintiff, gave the Defendant Notice of the 


Mortgage made to William Cook, and of the Aſſignment of 
it to the Leſſors of the Plaintiff, ed 


On the 27th Day of March 1764, two Days before the 
Day of holding the Aſſizes at Taunton, the ſaid Jobn Lamb 
Cook made an Entry on the Premiſſes in order to awgid his 
ſaid Leaſe and Releaſe to the Leſſors of the Plaintiff. 


Pax r IV. Vor. lll. Oo The 
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The Queſtion is © Whether the Leſſors of the Plaintiff 
& are intitled to recover the Premiſſes.“ | 


This new Caſe was argued on Friday the 8th of this 
Month, by Mr. Serjeant Giynn, for the Plaintiff, in Support 
of the Infant's Leaſe and Releaſe; and Mr. Dunning, for 
the Defendant, who inſiſted upon their being ab/o/arely void. 


Mr. Serjeant Glynn Urged, that Infancy is a perſonal Pri- 
vilege ; and that the Infant andy can avail Himſelf of his In- 
fancy: No other Perſon can do ſo, He cited #hitiingham's 
Caſe 8 Co. 43. As an Authority for Him; though he owned 
that this Caſe is not quite concluſive, as it is confined to 
Feoffments# Yet it ſhews, that Privies in Eſtate (as Joint- 
tenants,) and Privies in Law (as Lords by Eſcheat,) ſhall not 
take Benefit of Infancy of Another, And this Doctrine, He 
faid, applies to ALL OTHER Conveyances to hal ever. 


1f the Infant does zo? object, it is good againſt all the 
World. He cited Co. Litt. 377. Co. Litt. 51. Bacon on Uſes, 
355. and he added, that the Doctrine is clearly ſtated in 
Humpbreſton's Caſe in 2 Leon. 216, 218. and Moore 105. 


> hr 8. C. (there called Lane v. Cooper,) the 7th Point of it.“ 


Owen 64. i | 
Dyer 3 It is act a NULL Agreement; becauſe the Perſon of full 


and 1 And. Age is bound: the Choice of ſtanding to it, or not agreeing 
40. to it, is not reciprocal, 1 5 


Therefore Fohn Lamb Cook's AR was good at the Time; 
and fands good : And the Plaintiff has good Title to reco- 


The great Point to be attended to, is the BEN ETIT of 


In the Caſe of an Infant's making a Leaſe without reſerv- 
ing Rent, it muſt: therefore be void. But a Leaſe made mere- 
ly in order to bring an Ejectment, is good: For, there the 
Infant is not prejudiced. e | 


. 


Here, the Infant is not, can not be prejudiced. 


The Mother alone, heing Joint Executor with Him, had a 
Right to receive he Money, and give a Diſcharge for it: 
And after it was received, the Infant was only a Truſtee. 


There 
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Therefore even with Regard to the Infant, it is not a voi 
Act; but only voidable. 


Mr. Dunning, for the Deſendant, the ſecond Mortgagee, 
agreed that both the firſt and ſecond Mortgagee were equally 
intitled to Favour ; and that therefore Srri&ne/s of Law 
muſt prevail. G2 


This is not a Caſe, He ſaid, where the Court of Chancery 
would have compelled the Infant to do what He has done. 


The Serjeant's Propoſition is © That the Infant's Act is 
« good, till diſſented to by Him, when He comes of Age.” 
But I fay, that this Diſſent ſhall have a Rerro/pe# - It re/cinds 
his Act, and makes it void 25 initzo. And He may avoid it 
at any Time; either at the Infant He comes of Age or ear- 
lier. It was formerly a Doubt, Whether a Dum fuit infra 
xtatem would lie, after the Infant's coming of Age. 


He argued that this Conveyance by Leaſe and Releaſe was 
abſolutely void. A Feoffment and Livery of Seiſin per/onal- 
ly and actually given by the Infant, was the only Method 


that could have made it only vsidable. 


A defeaſible Eſtate is not the Effect of every Sort of Con- 
veyance. (And here He went into deep and ancient Law 
concerning the different Sorts of Conveyances, and the dif- 


ferent Operations of them *) He cited Bro. Abr. Title Co- s v. ante, 
verture and Infancy, pl. 1: Where it is ſaid © that a Feoff- gz and 710 
ment and Livery made by an Infant Himſelf, and not by to 716, 


« Attorney, is voidable, and not void Nota Diver/itie,” 26 


A. Bs ®e 


Whittingham's Caſe, 8 Co. recognizes the Difference be- 
tween per/onal Delivery of Seiſin, and a Delivery of it by 
Leiter of Attorney. (See pa. 45. a.) The Delivery alone is 
the Foundation of the 29i4ab/e Eſtate: And the Reaſoning 
cannot therefore be applied to any other Sort of Conveyance 
than a Conveyance by Livery. 


He cited a Caſe of the Daughters and Coheireſſes of One 
J. Frevil, in (9 H. 6. fo. 6. pl. 14.) and argued from it, 
that a Feoffment by an Infant, without Livery of Seiſin 
actually and Perſonally given by Him, is v; though a 
voidable Eſtate paſſes by his perſonal Livery. 


© 2 & And 
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And an Infant's perſonal Livery will create a voidable 
Eſtate, whatever Age the Infant be of. Therefore though 
an Infant's actual perſonal Livery be good, till avoided ; yet 
it is otherwiſe, where his Livery is not perſonal, 


The Diſtinction I have taken is clear and common; and 
is laid down in expreſs Terms in Finch's Law, Lib. 2. pa, 


102, [qu, Where: For it is not in p. 102.] 


In 26 H. 8. pl. 2. Fitz-Herbert ſaid, that an Infant may 
plead ** that he did not grant by the Deed,” notwithſtand- 
ing that it be ſealed by Him ; Becauſe nothing paſſed. And 
if the Infant had made Livery of Seiſin at the Door of the 
Church, Peradventure this might change the Caſe, As if 

he gives Goods, and delivers them Himſelf, he ſhall not 
have a Writ of Treſpaſs; no more than an Aſſiſe, when he 
makes Livery and Seiſin Him/elf- But if he makes a Letter 
ef Attorney, it is otherwiſe, And this Difference was 


granted by all the Court. 


Brooke adds, at the End of his Abridgment of this Caſe in 
Bro, Abr. Title Coverture and Infancy, pl. 1. Et fic vide 
« gue Livery dum fait dun enfant neſt ſemble al Livery a 
* terre os biens per luy.” | 


Vet I own, chat pl. 12. of the ſame Title ſeems contra- 
dictory: And it is copied into F. N. B. Title * Dum fuit 
* infra ætatem. (V. New Edition pa. 426. in Margine.) 


| Here, indeed, the Livery of the Deed and the Livery of the 


Land are confounded, But the Year-Book (upon looking in- 
to It) appears to be miſrecited : And ſuch a Queſtion could 
not ariſe, In Cro. Car. 103, Sir Thomas Holt v. Sambacb, 
'The Infant's Grant was agreed to be void as to the Remain- 
der. And in Themp/ſon v. Leach, 3 Med. 301. and Carth, 
435. S. C. It was holden “that a Surrender made by an 
«© Idiot or by an Infant is woid ab 7nitio; and that any Per- 


„ ſon may take Advantage of it.“ 


A Surrender by an Infant cannot be by Deed, but is a//6- 
lately void. Lloyd v. Gregory, Cro. Car, 502 ; 1 Ro. Abr. 728. 


The Caſe of Thompſon v. Leach is the fulleſt reported in 3 


Mod. 301: And there, an Infant's Szrrender was conſidered 


as ab/olutely void A clear Diſtinction was alſo taken between 


the Deed zel, of an Infant, (the Form of it,) and the Ope- 
ration of the Deed: And it was determined, that all Deeds 


by Infants, and all Surrenders by Infants, are void ab initio. 
| It. 


— 
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It is only Feeffments with actual perſonal Liverv, that are 
yvoIDABLE only. Bro, Abr. Title. Coverture and Infancy, 
pl. 40. referring to 34. Axe, pl: 10. ſays * Tenetur Clere- 
* ment, que Releaſe denfant de tout le droit en terre de que 


il ne fuit ungque ſeiſie, eft void & . Mes aliter dicitur dun 


% Feoffment, Le Reaſon del diverſitie ſemble per reaſon del 
* liven, del terre. Ceo neft que voidable; et lauter eft 
*© void. 


Therefore an Infant's RELEASE is voip, not voidable 
only. 


Lord Coke had not conſidered this Subject, or at leaſt not 
expreſſed Himſelf upon it, with his uſual Accuracy. In 1 
In}l. 51. b. and in 247. 6. He does not diſtinguiſn between 
the different Conveyances: And He makes Entry equivalenc 
to Livery, So, in 2 Inſt. 673, on the Statute of 27 H. 8. 
c. 16. concerning Inrolments of Bargains and Contracts He 
plainly conſidered the Deed as ab/alutcly void“ If an In- 
« fant bargain and ſell Lands which are in the Realty by 
« Deed indented and inrolled, He may avoid it when He 
&« will: For the Deed was of no Effect to raiſe an Uſe c.“ 
So in 1 11ſt. 45. 6. (for want of conſidering the different 
Forms of Conveyances —) he 1s not accurate. 


In the Caſe of James, ex dimiſſ. Aubrey v. Tenkins, Jr. 
31 C. 2. C. B. A Leaſe by Tenant for Life was holden void- 
able only, where the Leaſe for Lives was made by Livery. 
Therefore Lord Cote muſt be underſtood of /e Conveyan- 
ces as operate BY LIVERY. | 


As to Infants Leaſes — The Benefit of the Infant is con- 
ſidered. His Leaſes are good, if a Rent is reſerved upon 
them, But this Exception ariſes from Nere/ty ; like Con- 
tracts for Meat Fc. He can not occupy his Lands Himſelf; 
Therefore it is neceſſary to validate his Leaſes rejervins Rent. 
But this Exception extends to no other Cale. | 


And it is juſt the ſame, whether the Infant be fix Years of 
Age, or ſixteen: There ts no Line drawn between the differ- 
ent Ages of an Iafant. 


The Legiſlature have recognized the Law to have been as 
I fay. And the Act of 7 G. 2. f c. 19. rectiſies the Incon- + He mani- 


feſtly meant 
| 7 Ann. c. 19- 
An Infant's Conveyance 4y Leaſe and Releaſe is abſelutely v. poſt. 


vid. The Deeds are /u2fantia/ly bad: Though 1 Non «ft 180. 
a ce fun” 


venience, in one ReſpeR, as to Infant-Mortgagees. 


, 
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„% Fadtum' can not be pleaded to them. This Conveyance 
never conveyed any Intereſt whatſoever : And the Plaintiff 
can neither have Judgment for his Term, nor even for Da. 
mages; by reaſon of the Retroſpect, 


Mr. Serjeant Glynn, in Reply, — premiſed, that the Court 
did not mean to introduce a ae Caſe, upon the ſecond Trial: 
They only meant to take the Matter up, as the Facts ſtood 
and appeared at the Time of the firlt Trial, when they were 
defectively ſtated to the Court. | 


This Conveyance was good 2% the Infant avoided it. 


As to Dum fuit infra atatem—What Mr. Dunning ſays is 
not inconſiſtent with What I have urged, 


But there is no Caſe to ſupport his Doctrine of a Retro- 
Jpe@, as He has laid it down. RN 


As to the Citation from Bro. Abr. - It does not follow 
ce that all other Acts of an Infant are void.“ 


The Entry (upon an Exchange) is not analogous to Livery 
and Seiſin: An Entry upon an Exchange does not make a 
Diſcontinuance. 


Partitions by Infants are only voidable, not void, 
So, Leaſes by Infants without reſerving Rent. 


The Law only prevents the Infant from being injured. | 


As to the Grant of an Infant—He may conſider it as a 
woidable Act; But it is not a Nullity, And the Term 
« voip“ means only (in ſeveral of the Caſes cited) “ that 
« the Infant may avoid it.” 


As to the Caſe of 7 hompſon v. Leach—The Perſon who 
was to avoid the Act was the Heir of the Perſon who did the 
He Eh 


A Releaſe of à Right differs from Releaſes which convey 
Intereſts. Fs 


No Stranger has a Right to ſay that John Lamb Coot's 
«© Conveyance was a void One,” 


The Act of Parliament mentioned by Mr. Dunning docs 


not recognize the Law to have been as He ſuppoſes, 


Curig advijare vult, 


Lord 


8 


tially what He ought to do. 
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Lord MansF1ELD, after ſtating the Caſe minutely, 
now delivered the Reſolution of the Court to the following 


Effect. | 


The Merits of this Cauſe turn upon two General Queſ- 
tions; 1ſt. Whether this Conveyance is good, and binds the 
Infant; 2dly. If it does not bind the Infant, Whether the 
Defendant can take Advantage of the Infancy, and on t 
Account object to it. 


As to the firſt - Miſerable muſt the Condition of Minors 
be; excluded from the Society and Commerce of the World; 
deprived of Neceſſaries, Education, Employment, and many 
Advantages ; if they could do 20 binding Acts. Great In- 
convenience mult ariſe to Others, if they were bound by no 
Act. The Law therefore, at the ſame time that it protects 
their Imbecility and Indiſcretion from Injury through their 
own [mpradence, enables them to do binding Acts, for their 
own Benefit ; and, without Prejudice to themſelves, for the 
Benefit of Others. „„ 


To mention a Rule or two; the Reaſons of which are 
applicable to the preſent Caſe.— 


If an Infant does a right Act which He ozght to do, which 
He was compellable to do, it ſhall 5/4 him: As if He makes 
equal Partition; if He pays Rent; if He admits a Copybolder, 
upon a Surrender. But there is no Occaſion to enumerate 
Inſtances : The Authorities are expreſs ; and the Reaſon, 
deciſi ve Generally, whatſoever an Infant is bound to do 
« by Law, the ſame ſhall bind him, albeit He doth it avith- 


c out Suit of Law.” * 


The 2d Reſolution in Conny's Caſe, f is, “ That although + 


© the Infant in the Caſe at Bar was not compellable to at- 
„ torn, becauſe the Manor was not conveyed by Fine; yet, 
«© becauſe by a Mean, He was compellable to attorn, ſci- 
c licet if a Fine had been levied, the Attornment was good.“ 


 Forte/ſcue lays it down larger, 18 H. 6. fo. 2, a.—“ He did 


* that which He ought to do: Therefore the Attornment ig 
good.“ 


« The Attorn ment of an Infant to a Grant by Deed is 


1K, General 
Queſtion, 


* Co. Litt, 


172. a. 
9 Co. 85. 
b. 


«© good; becauſe it is a lawful Af : Albeit He be not, upon 


* that Grant by Deed, compellable to atrorn.”” Co. Lili. 
315. 4. The Reaſon is manifeſt -A vit and /awful! Att is 
not within the Reaſon of the Privilege; which is given, to 
protect Infants from Wrong. His being compellable by any 
Mean, or in any Way to do it, proves the AQ to be ſubſtan- 


In 
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In the Caſe of Holt v. Ward—The Infant's being com- 
pellable by the Eccigſiaſtical Court would have anſwered the 
Objection made there, as much as her being compellable by 
the Common Law: Therefore Civilians were heard. 


To what End ſhould the Law permit a Minor to avoid an 
Act, which, in azy Way, through any Mean, by any Juriſ. 
diction, He might be compelled to do over again, after it 
was undone ? It would he aſſiſting him to vex and 1njure 
Others, without the leaſt Benefit to Himſelf. 


Another Rule, which may be collected from the Books, is 
« That the Acts of an Infant, which do zo? touch his Intereſt. 
« but take Effect from an Authority which He is ?ru/ted to 
« exerciſe, are binding”: As, where an Infant-Patron pre- 
ſents ; an Infant-Executor duly receives and acquits, pays 
and adminiſters the Aſſets; an Infant Head of a Corpora- 
tion joins in Corporate Acts; an Infant Officer does the 
Duty of an Office which He may hold. 


A third Rule deducible from the Nature of the Privilege, 
which is given as a Shield, and not as a Sword, is Tha: it 
„ never ſhall be turned into an offenſive Weapon of Fraud 
«« or Injuſtice.” As where Tenant for Life and Infant in Re- 
mainder levied a Fine.— The Infant reverſed the Fine, as to 
Himſelf, for the Inheritance, for Nonage : Yet He ſhall be 
bound by his Aſſent to the Fine and joining in it, not to en- 
ter for the Forfeiture. And the Fine was held good, as to 
the Eſtate of Tenant for Life ; and reverſed quoad the Infant 
only. Piget v. Rufſel, 2 Leon. 108. Cro. Elix. 124. S. C. 


To ſee whether the Reaſons of theſe Rules are applicable 
in the preſent Caſe, it is neceſſary to aſcertain what is in 
Truth the Nature of this Tranſaction. 


Part of the Perſonal Eſtate of William Cook conſiſted of 
1097. due from John. Bicknell, ſecured by a Mortgage in Fee. 
His Widow and Infant-Son were joint Executors, and re- 


ſiduary Legatees ; and as ſuch, intitled to this Money. The 


Fee which deſcended to the Son was merely as 4 Pledge for 
the Money: Be/ides the Money, the Infant had no beneficial 
Intereſt in the Land whatſoever, Upon Payment, He was 
bound to convey, as the Mortgagor ſhould direct. 


| Conveying is no more than delivering up a Security when 
it is ſatisfied, The Money here was paid to the proper Hand, 


An 


to do what He has done. 
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An Adult, under the ſame Circumſtances, would have 
been guilty of a Breach of Truft ; if He had refuſed: He 
would have been compelled to do it, and would have been 
condemned in Coſts for refuſing.” | 


By Act of Parliament 7 Ann, * the Infant was com pellable * V. e. 19. 
to do it, during his Minority. 3 2. 


It is much fronger here, That the Money was paid & eb 
Plaintiffs ; who, upon the Faith of this Conveyance, an 
the 'I iJe-Deeds produced by Bicknell the Mortgagor, ad- 
vanced more Money. 


The whole beneficial Eflate belonging to Bicknell, after 
paying the 109“. The Infant's Conveyance was Matter of 
Form, and in the Nature of an Authority, executed by Bick- 


nell's Direction, in Favour of a third Perſon who ventured 


his Money upon the Faith of it. IS 


It would be iniquitous in the Infant, to avoid it. It would 
be unjuſt, to ſet up the Privilege, to make an innocent Man 
loſe his Money, circumvented by his Confidence in the In- 
fant's Concurrence. 


But it could not even have that Effect. It would be nu- 
gatory, and without any Effect. For if it was avoided, He 
muſt make the ſame Conveyance over again: He would be 


_ compelled to do it. A Conveyance to the Defendant would be 


a Breach of Truft. 


By the Caſe lated upon the + fr Trial, it did not appear + See the 
that the Infant's Conveyance was a right Act; ſuch as He Beginning 
ought, and was compellable to do. The Court then ordered of this Caſe, 


a New Trial, to get a more correct State of the Caſe, 


Upon the ere Trial, it now comes out clear, That the 
Infant was expreſsly a Truſtee for the Plaintiffs, He was 
paid by Them: Upon the Faith of the Fee being in Him, 
They advanced more Money. 

Ir the Fee was in a Stranger, the Plaintiff; have the prior 
Equity. Ir Thorne had been prior; His letting the Mort- 


gagor have the Title. Deeds, might be ſufficient to pg/fpore 
Him. And the Defendant had expreſſed Notice. 


There can be no Doubt that the Infant was compellable 


F# 


Upon 
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Upon the firſt Queſtion, We are All of Opinion; “ That 
« this Conveyance binds the Infant.” | 


But ſuppoſing it not binding againſt him, or thofe who 
may ſtand in his Place— _ 


2d. General The ſecond Queſtion is, 10 Whether the Defendant can 
Queſtion. 4 php Advantage of the Infancy ; and, on that Account, 
c object to the Conveyance,” 


This depends upon two Points; iſt. Whether this 
„ Conveyance be woid ; or woidable only”; 2dly. If voida- 
ble only, Whether the Infant, by his Entry before the 
4 Aſſizes, had abſolutely avoided it.” 5 


Ir is not ſettled, what is the true Ground upon which an 

Infant's Deed is woidable only — Whether the Solemnity 

* of tne Inſtrument is ſufficient”; or “ it depends upon the 

©*© Semblance of Benefit to the Infant, from the Matter of 
the Deed upon the Face of it.” | | 


Le wales As to the firſt, the So/emnity of the Inflrument—We think 
of the ſe- the Law is, as laid down by Per#4ins, f/ That All /ach 
cone Gene- Gifts, Grants or Deeds made by Infants, which do zo 
ralQueſtion. . take Effect by Delivery of his Hand, are void But all 
6 Gifts, Grants or Deeds made by Infants, by Matter in 
* Deed, or in Writing, which 4 tate Effect by Delivery of 
„ his Hand, are voidab/e, by Himſelf, by his Heirs, and 
* by thoſe who have his Eſtate,” The Words © awhich ds 
© take Effect are an eſſential Part of the Definition; and 
exclude Letters of Attorney, or Deeds which delegate a mere 

Power and convey no Intereſt. 


In Bre. Atr. Title“ Dum fuit infra Atatem pl. 1. 
{which cites 45 Eden. 3. 34.) It is noted “ that a Dam fur 
% infra tatem was admitted to lie of a Rent: And yet, by 
«© fome, the Grant of an Infant was void and not voidable.” 
| But (ſays tne Book) „it is t fo: For then this Action 
[ * would not lie. And beſides, the Delivery of a Deed can 
1 * not be vid; but only wotdable.” | 


There is no Difference, in this Re ſpect, between a Feoffe 
0 ment, and Deeds which convey an Intereſi. The Reaſon is 
l the ſame. | 8 


The Delivery of ihe Deed muſt be in the Preſence of Vi- 
ue es, as much as the Livery of Seifin, The Ceremony is 
as folemn. The Preſumption “ that the Witneſſes would 
« not atteſt, if they ſaw him an Infant,” holds equally as to 
Bath. | ; | 


Littleton, 


at 


10 


n a&P 


363 


Littleton, who writes with great Accuracy and Preciſion, 
puts them both upon the ſame Foot. He ſays * If before * Sed. 259. 


ie the Age of 21, any Deed or Feoffment, Grant, Releaſe, 


« Confirmation, Obligation or other Writing be made by 
10 any of them Se; All ſerve for Nothing, and may be 


% avoided.” 


In 2 Inſt. 673. a Bargain and Sale inrolled by an Infant 


is denied to be Matter of Record which the Infant muſt 


66 


avoid during his Minzrity : But the Book ſays, He may 


avoid it, when He awwill,” 


An Infant, or They who ſtand in his Place, can not plead 
% Non eft factum, and give the Infancy in Evidence; but 
They muſt plead the Infancy /þecially, to avoid the Deed ; 
And that Plea avoids it, by Relation back to the Delivery. 


The Reaſon of this is, becauſe it has an Operation from the 


Delivery ; and not becauſe it has the Form of a Deed. 


The Deed of a Feme- Covert has the Form But She may 
plead © Non eſt fadtum”; becauſe it has 20 Operation. 


The Diſtinction between the Deeds of Femes-Covert, and 


of Infants, is important: The firſt, are vo; the ſecond 
woidable. | ; 


6c 
«c 


cc 
cc 
«6 


Perkins, Sect. 154. * ſays—“ And it is to be known, Title, 
that a Deed cannot have and take Effect at every Deli- paites; pa. 


very, as a Deed ; For, if the firſt Delivery take any Ef- za. 


fect, the ſecond is void —. As in Cale an Infant make a 


Deed, and deliver the ſame as his Deed &c; and after- 
wards, when He comes of full Age, delivers it again as 
his Deed ; this ſecond Delivery is void. But if a married 
Woman deliver a Bond unto me, or other Writing, as 
her Deed ; this Delivery is zzerely void: And therefore, 
if after the Death of her Huſband, She, being fingle, de- 
liver the ſame again unto me, as her Deed ; the ſecond 
Delivery is good and effetual.” | 


Two Objections were made at the Bar to this Propoſition ; 
at leaſt, in its Extent. iſt. That Leaſes by an Infant, by 


Deed, upon which no Rent is reſerved, are abſolutely waid ; 
Therefore the Criterion, © Whether the Deed is void or 
voidable,” does not depend upon the Delivery ; but upon 
the Matter and Contents — Whether it may poſſibly be for 


by Deed, is ab/e/utely veid ; Therefore all Deeds are not 


the Infant's Benefit.” 2dly. A Surrender by an Infant, 


vcidable only. 


As 
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As to the firſt— There are many Os iter Sayings ; but 
there is no ſufficient Authority, clearly to outweigh the Rea. 
fons againft this Pomion: I can not find a Cafe adjudged 
feng!y upon this Ground. What looks the likeſt to an Au- 
thority, is the Opinion of Fray and Southcote againſt Gaway, 
in Humphre/ton's Cafe, 16 Elix. Moore r05, and 2 Leon. 
* V. alſo 216:* Bot there, the Judgment was upon the Right and 
S. C. iv NMerits of the Caſe, and zot upon the Point of the Leaſe. 
8 5 The Queſtion, as to the Leaſe, aroſe upon the fictitious 
Bos Dine Leaſe to try the Infant Leſſor of the Plaintiff's Title in Eject- 
And. 40. ment — The Two (ray and Southote) held ** that, no 
Rent being reſerved, there was no Semblance cf Benefit tg 
*© the Infant.” Whereas, in Truth, it was greatly for his 
Benefit. The Objection was turning his own Privilege of 
Infancy againit Him, to bar his recovering. Beiides, the 

Leaſe was by Parel, 


But Reaſon ſoon prevailed ; And it has been long ſettled, 
* That an Infant may make a Leaſe, without Rent, to 77 
% his Title.” Very prejudicial Leaſes may be made; though 
a nominal Rent be reſerved : And there may be molt bene- 
Hcial Conſiderations for a Leaſe though zo Rent be reſerved. 


What ſeems decifive is, “ that the Leſe can, in no Caſe, 
avoid the Leaſe, on account of the Infancy of the Leſſor; 
which ſhews it 20% to be void, but voidable only. And it is 

Better for Infants, that they ſhould have an Election. 
4 Loyd v» A; to the Second—The Authority of P Lloyd v. Gregory 
report J in was cited; And Sayings arg uende, in f T homp/on v. Leach. 
C:o, Car, | ; 
502. and Sir William Jones 405. and is abridged in 2 Ro, Abr. 24, Title “ Faites, 
{.ctter I. pl. 6. and 405, Title“ Surrender,” Letter F. pl. 7. and in 1 Ro. Abr. 
728. Title Enfants,“ Letter B. pl. 2. and 3. + 3 Lev. 284. 2 Venir, 
193, 199. 3 Mud. 296, 301. 2 Salk. 618, Parliament Caſes 150. 1 Shower 
296. Comberb. 438, 463, Carthew 211, 435. Equity Caſes abridged, pa. 278. 
pl. 3. 3 Salk. 300. 12 Mod, 173, and Helt 357, 623. 


The Caſe of Llayd v. Gregory was determined upon the 
ſpecial Verdict, by three Judges; of whom, Sir Willian 
Janes and Croke were Two. 


Sir William Jones reports, © that the fecond Leaſe being 
„ void, made an End of the Queſtion; and that the Judges 
„gave no Opinion upon the other Points.“ 8 


c. Jac, The Note in Crete “ does not ſay a Word of the only 
50%. Ground of the judgment; but rather ſuppoles the ſecond 
Leaie good, by arguing, that there being no Increaſe of 
„Term, or Diminution of Rent, it had no Semblan-e of 
| * Begefit.“ 
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« Renee Creke's Note might be confounded with what 
paſſcd upon the Trial at Bar: For Roll ſtates Sayings to that 
Effect upon the Trial at Bar. 1 Ro. Abr. 728.* * Pl. z. 


But Sir Villiam Jones is certainly right: For the ſecond 
Leaſe was zoid, And no Surrender, expreſs or implied, in 
order to, or in Conſideration of a new Leaſe, would bind; 
if the new Leaſe is ab/clutely woid : For, the Cauſe, Ground, 
and Condition of the Surrender tails, 


In Thompſon v. Leach, (which was a moſt favourable Caſe 
for the Plaintiſf,) much is ſaid, in Argument, © to prove the 
„Surrender of an Infant or Lunatic to be void ;” to get rid 
of ſome Doctrine Jaid down in VHittingbam's Caſe, t“ that +8 Co. 23. 
„ the Remainder-Man, injured by the Act, could not avoid H. 45 Elz. 
« jt,” But more is ſaid to overturn that Doctrine. There 
is no Difference, in this Reſpect, between the Heir in Tail 
and the Remainder-Man: Neither claims ander Him whoſe 
AR is in Queſtion; but Buh claim per formam Doni, 


In Palmer, 254,t Dodderidge denies the Doctrine; and t In Dorey 
ſays, © He in Remainder, and the Donor, fall take AJ- v. Jackſon 
« vantage of Infancy :” which is agreeable 10 Littleton's . 
Reaſoning $ 635—* It ſhould ſzem againſt Reaſon, that a Sos) 

« Feoffment made by an Infant ſhall grieve or hurt Another, ; 


* to take from them their Entry Ec.“ | 


Suppoſe the Compariſon between an Infant and a Man 
Non compos juſt, (which it is zot,) the Point of © the Sur. 
render being void or voidable” was not nrceſſary to the 
Judgment in that Caſe. 


I know of no Judgment, upon the Ground“ that ſuch a 
“Surrender is wozd:” Moſt undoubtedly, the ther Party 
can not ſay ſo. If an Infant was to ſurrender an unprofitable 
Leaſe; and after Acceptance, the Pre miſſes ſhould be burnt, 
overflowed, or otherwiſe deſtroyed ; the Lehr never could 
ſay the Surrender was void. There is no Inftance where 
the other Party to a Deed can objeR, on account of Infancy. 
Conſequently, the Infant may let the Surrender ſtand, or 
avoid it: Which proves it to be woidabie only. 


If a new Caſe ſhould ariſe, where it would be more bene 
ficial to the Infant, that the Deed ſhould be confidered as 
„ void ;” if He might incur a Porſeiture, or be ſubject to 


Damages, or a Breach of Truſt, in reſpect of a third Per- 
| ſon, 


We 
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ſon, anleſs it was deemed void; The Reaſon of the Pri. 
vilege would warrant an Exception, in uch Caſe, to the 
general Rule. 


Powers of Attorney are an Exception to the General Role, 
as to Deeds: and a Power to receive Seiſin is an Exception 
to that. The Ex D of the Privilege is © to protect Infants :” 

To that Object, therefore, a!) the Rules and their Excep- 
tions muſt be directed. 


But be the Point upon the Solemnity of the Delivery, as it 
may, (for there are reſpectable Sayings the other Way ;) it 
is not neceſſary to our Determination. For We are All of 
Opinion, That the 109/. received, and the other Cir- 
«© cumſtances of the Tranſaction, few-a SEMBLANCE or 
BENEFIT, /ufficient to make it veidable ONLY, upon the 
« Matter of the Conveyance.” 


ad. Point of Ix jt be woridable only, The Second Point is, © Whether 
me * 3 the Infant, by his Entry before the Aſſizes, (which ap- 
wv oy” 6 pears to be during his Minority,) has avoided it,” 

Ar the Common Law, the only Conveyance i Pais, of 
the Freehold and Inheritance of Land, with Tranſmutation 
of Poſſeſſion, was by Feoffment. If it was tortious, the 
Diſſeiſee was obliged to enter, to reveſt his poſſeſſory Title: 
And then He might bring an Action of Treſpaſs. So, in the 
Caſe of Feoffments by an Infant; He might enter during his 
Minority, to reveſt his Poſſeſſory Right, for the Sake of the 
Profits ; But itil} the Feoffment was vgidable only; and He 
might elect to confirm it, when He attained his full Age. 


The Reaſon why an Inſant can not bring any Writ ana- 
logous to a Dum fuit infra Alaten, during his Minority, 
is, that his Election may not be bound by the Judgment.“ 


Whether an Entry be of any U/ in the preſent Caſe, is 
not material: It is ſufficient, that it cannot have any /arger 
Effect, than in the Caſe of a Feoffment. The Infant is alive, 
ſtill a Minor. The Defendent can not ele& for Him : He 
is a mere Stranger, in every View ; and has no Eſtate af- 
feed by the Conveyance. 1 | 


We are All of Opinion. That the Plaintiffs ought to re- 
% cover.” And it is well ſor the Defendant, We are of 
this Opinion. He would get Nothing by defeating the 
Plaintiffs, here - For, finally, in another Mode of Proceed- 
ing, the Conveyance mult be confirmed ; and the Defendant 
would be to pay All the Cots here and there. 


It 
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It is fortunate for the Suitors on both Sides, when, con- 


ſiſtent with Rules and Forms of Proceeding, that Juſtice, 


which muſt be the fal Determination of the Queſtion, 
may be done in the firſt Stage of the Litigation. 


The Conſequence of what has been ſaid, is, that 


The Pos TEA mult be delivered to the PLainTiIFFs. 


Peter Gander's Caſe. 


AN a Motion made by Mr. Jones, and ſupported by Sir 
Fletcher Norton, 


The Queſtion was © Whether a Perſon was entitled to be 


Whoſe Caſe was this 5 


The Man was got in the afual Cu ſtody of the Gabler, on 
the Day ſpecified in the Act; but was in the Cuſtody of an 
Officer, in a Houſe of Safety (a Spunging-Houſe.) He was 
not included in the it Part of the Gaoler's Lift : But He 


was in the /econd Part. 


The Court of Seſſions of London had holden him x9 to 
be intitled to his Diſcharge, as an Object of this Statute, 


Lord MansFiteLld inclined, that the Seſſions were 
in the Right; as this was a poſitive Law. And the Juril- 
diction is given to the Quarter-Seflions : So that there ſeems 
no Way of coming at it, if they were wrong. 


The Recorder was very candid, in offering to come into 
any Method that could be thought of, But 


Per Lord MansrieL.D—Wecan do Nothing in 17 


Rex verſus Thomas Rogers, Samuel Matthews, 
and John King. 


* diſcharged under the late + inſolvent Debtors Act;“ 1 C. 3. c. 


17. 


Mondev, 25 


Nov. 1765. 


HE Defendants were brought to the Bar, upon the 


Returns of two Writs of Habeas Corpus : The Two 


fermer, from Winche/ler Gaol ; the laſt, from Maid/tone. 


They 
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They were the Felons who broke out of Maidſtone-Gaol, 
Jaſt Summer, after having firſt murdered John Fletcher the 
Gaoler, c; and became a Terror to the neighbouring 
Country, for a conſiderable Time. 


The reſpective Writs and Returns were read: By which 
it appeared, that they were in Cuſtody upon Convictions of 
Felony for Highway-Robberies ; and detained upon War- 
rants from the Coroner of Kent, on Inquiſitions found for 
wiltul Murder. | 0 


Then the Certioraries and Returns of the reſpective Con- 


victions for Felony in committing Highway-Robberies were 


read. It appeared, that Themas Rogers had been capitally 
convicted of Felony for a Robbery upon the King's High- 
way; and Sentence of Death paſſed upon him: And that 
Samuel Matthews and John King had alſo been capitally 
convicted for a Highway-Robbery ; and Sentence of Death 
paſſed upon them likewiſe, for the ſame. ; 


Mr, Attorney General prayed that they might be aſked 
« what they had to ſay why the Court ſhuuld not proceed 
„to award Execution againſt them upon theſe Attaindeis 
« for the ſaid Felonies.“ 


Accordingly, they were reſpectively aſæed that Queſtion. 
Thomas Rogers, being firſt arraigned, denied the Tpex- 


-TITY : And the Attorney General averred it. Whereupon 


a Jury was immediately impanelled and ſworn, 


Rogers prayed the Aſſiſtance of Conn/e/; and defired the 
Court to name One for him : But afterwards, He Himſelf 
named Mr. Dunning. 


Proclamation was made 4 And the Inditment read. 


N. B. The two Others were permitted to fit down, 
whilſt this Iſſue was trying. | 


- 


Then Mr. Barlow (Mr. Althorpe, Secondary of the 
Crown-Office being abſent,) charged the Jury with the 
preſent Iſſue upon the Identity of I homas Rogers. 


The Identity was clearly proved - And the Jury found 


him zo be the Man, 


Mr, 


ä — — 


— ——— 


Mr. Dunning aſked, ©* Whether He was intitled to a 
« Copy of the Record. __ | 


Tag Cour anſwered, No: i Was refaled i in 105 e 


Charles Radcli ie s Caſe, * | (on 24th 
; Nov. 1746. 
Mr. Juſtice Wit nor (The Secend Judge) pro- M: 20 G. 2. 
L nounced the Award of Execution upon the former Sentence wo cap 
(for the Felony and Robbery. * is Roar. 
Johnſon, 


Then John King, being called upon in the ſame Nenner, Mich. 1728. 
denied the Identity: And the Attorney General affirming it, 20.2. B. R. 


: Iſſue was joined as before. 


Mr. Dunning was, at the Priſoner's Deſire, aſſigned his 
Counſel, He aſked Time, to take Inſtructions from his 
Client. But: 


Tae Covar denied it; as there was no Pretence 
for it, nor could it be of Service to the Priſoner. Mr. Rad- 
cliffe's Caſe was very different from this. There was, in 
that Caſe, a Doubt how He ſhould plead ; whether the 
Non-ldentity, or the Act of Grace: But in the Act of 
Grace, there was an Exception of Perſons who had broken 
out of Gaol; (which Mr. Radcliffr-had done.) Such Iſſues 
are to be tried in ſtanter: Indeed the Court ay, upon Cir- 
cumſtances, give Time. But here is no Sort of Pretence 
ſor it. 


The 1 was: efirom, and b Proelamation made; 
and the Identity clearly proved and found, as before. 


Mr. Juſtice Wit Mor acutiled Execution, as before. 


Samuel Matthews being called upon, denied the Identity; 
which was averred by Mr. Attorney General: And Iffue 
was joined: The ſame Counſel was defired and aſſigned ; 
and the ſame jury ſworn, and charged; ang” the ſame Form 
repeated, as before. | 


But when the Cryer was beginnin g to make Proclamation, 


Tur Cover appel Him; faying that a Procla- 
mation was improper. 


The Fact being proved; And the Identity found ; 


Mr. Juſtice 1 awarded Execution according 
to the former judgment and Saane ; as he had done 
againſt Rogers and King. 
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Mr. Attorney General then prayed Execution; and that a 
particular Day might be fixed; and that Maidſtone might be 
the Place, (at the Requeſt of the County.) 


Tus Cour were of Opinion, not only that it was 
not incumbent upon Them to name the Day; but even that 
it was more proper for Them not to do it, It is not uſual at 
the Aſſizes. The Sheriff will do as He thinks proper, 
There mult be a Rule © to deliver thoſe 'T'wo that came 
« from Wincheſter, to the Cuſtody of the Sheriff of Kent, 


* Sir Rich- „ being preſent here in Court.” * 
.ard Betten- | 6-201 | 
ſon, Bart, Take the Priſoners from the Bar. 
was theShe- 
uy a agg: Memorandum 
Theſe deſperate Fellows remained chained to- 
gether, during this whole Proceeding. 
Toeftay, 26 Rex verſus Marſden et al“. 
Nov. 1765. 


O* Tuz/day the 12th of June laſt, Sir Fletcher Norton 
moved for an Information in Nature of Quo Warrants 
againſt the Defendants for Holding a public Fark or Mak- 
ET, at Wakefield, on every other Weane/day.. 


He had moved it a Day or two before: But the Court 

+ N.B. The had ſome + Doubt“ whether ſuch an Information would 

like Motion lie ;” viz. An Information in the Nature of a Q Mar. 

had been 2:70, in the Name of the Clerk of the Crown, at the Ap- 
wr he plication of a private Perſon. 

won pw He therefore now endeavoured to ſhew, that the Court 

firſt Motion, Sad, both upon Principle and Precedent, a Power to gran! 

in H. 12 G. ſuch an Information: And he cited ſeveral Caſes ; particu- 

2. and Rex larly, 1 Salk. 376. Rex v. Mayor and Aldermen of Hertford, 

5 and 2 Hawkins P C. 262. Se. 7. to ſhew that all Infor- 

3 _ mations in Nature of 2% Warranto are within 4 & 5 . 

holting a M. c. 18. and the fame Book and Page, Sect. gth. to 

Market at ſhew that Fairs and Markets are Franchiſes that concern 

Rawcliff-in the Public; and that an Information in Nature of Quo Mar- 

Yoikſhire, „ante will lie in ſuch Caſe; though not for ſetting up à 

Warren, which 1s wholly of a private Nature, And there- 

fore this Cafe is not like Sir William Lowther's Cale in 2 

Lord Raymond 1409, or Lord Liſbarn's Caſe there cited; 

Both which were tor ſetting up Wartens. And he ſaid the 

9 Ann c. 20. had no Relation to this Sort of Informations: 

It relates only to Corporate Offices. 1 

- He 


0 


n e ery ccc can 
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He alſo cited a Caſe of Rex v. Daffey et a. M. 32 G. 2. 
B. R. and another of Rex v. Gr:fith, Dixon, et al". P. 
18 G. 2. B. R. The former, he ſaid, was for holding a 
Market in Chefter - The latter, for holding a Market at 
Broſeley in Shropſhire ; where the Rule to ſhew Cauſe was 
made abſolute. [It was Rex v. Wilkinſon and three Others. 


V. poſt 1819. ] 


Taz Covar thereupon gave Him a Rule; which 
was drawn up in this Form, viz. © to ſhew Cauſe why an 
„Information in the Nature of a 2uo Warrants ſhould not 


be exhibited againſt theſe Perſons, to ſhew by what Au- 


« thority they hold, or promote and encourage the Holding 
« of a public Shew Fair Market or Sale, at a Place called 
« Malefield.-Inge within the Town of Wakefield in the 
« County of Yori, on every other Veanęſday throughout 


„the Year, or upon any particular Vedneſday, for the ex- 


« poſing to Sale and buying and ſelling all Sorts of Cattle, 
„Goods, Wares and Merchandizes.” 


| Upon ſhewing Cauſe now, the Counſel for the Defend- 
ants were Mr. Wedderburn, Mr. Serjeant Burland, Mr. 
Staabe, and Mr. Wilſon ; and for the Rule, Sir Fletcher 
Norton, Mr. Fearnley, Mr. Dunning, Mr. Lee, and Mr. 
Wallace. | 


The Counſel for the Defendants ſaid, that as to any pri- 


rate Injury the Proſecutor may have ſuffered—He bad taken 


his Remedy, by Action. 


(And it appeared that AcTions had been brought, and 
were now depending.) | 


And as to the Prerogative of the Crown—The Attorney 
General is to judge of that. And He will chooſe to act 
with Caution; if he attends to 2 I. 282. or the Statute 
of Glouceſier. The Abbot of Fiſehamp's Caſe, there cited, 


is very flrong, to ſhew the Danger to the Officer of the 


Crown from his interfering : For William de Penbragge, the 
King's Attorney, was committed to Gao], for proſecuting 


that Quo Warrants without a Precept. 


This Caſe is not within thoſe Mifdemeanours which the 
Act of 4, 5 W. & M. c. 18. meant that the Court ſhould in- 
terfere in. And it is not within 9 Ann. c. 20: For it is not 
a Franchiſe in a Burrovgh or Corporation. Indeed, there is 
not any Chim of any Franchiſe at all: No Demand of 
Toll; no Clerk of the Market; no Court of Piepowder. It 
1s only a private TranſaQtion : A Sale here would not be 
within the Protection of a Market Overt. It can't be an 
Uſurpation upon the Crown, without a Pemand of Toll, 
2 Show. 201, Tremaine 449. S. C, 

P p 2 They 
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They at Rex v. Sir. Thomas Reynell 2 Sir * 8. 
1161. Rex v. Wilkinſn 18 G. 2. B. R. and Rex. v. Mary 
Daſfey. 21 G. 2. B. = 


This is an Application by Mr. Scot ; who 8 to 
receive a private Injury. But, in fact, he is not injured. 


1 


Wakefield. is a much more convenient Place for this Pur- 
Fir than Adwalton i is, where the Proſecutor has 3 Market: 
fit was not ſo, it would fink with its own Wei And 
it 1s 20 1 to the Proprietor of rh a In 
diſcufſin ich Aﬀertion, he cited Briton, 159, cap. 63. 
and Nase . 46. © Si Mercatum ali quad leua- 

* 712 fit, ad Notumentum vicini Mercati.“ 


The Counſel for the Plaintiff obſerved that the Defend- 
ant had made two Objecdions: iſt. That the Uſurpation 
of a Fair or Market is not in general, a Ground for the 
Interpoſition of this Court, by way of Information in the 
Nature of a Quo Warranto ;. Pry 2dly. 'That the preſent 
Caſe, in. particular, does not afford a Foundation for ſuch 
an Information: 


To which- They anſwered—1f. The Court will always 
grant ſuch an Information where there 1s an Uſurpation up- 
on the Crown, by which the Public may ſuffer : Though if 
it be a mere Uſurpation upon the Crown, they will leave it 
to the Care of the Officer of the Crown, the King' s Attor- 
ney General. 


Here, the Public are greatly intere ſied. Fairs and Mar- 
kets concern the Trade and Commerce of the Kingdom: 


And the Crown can not grant _ without en Steps; 
an ad quod . &c. 


WR to 4, 5 V e M. c. 18.—It extends to a/l Sis 
tions; to PT. Saf in the Natore of Q Warrants, as 
well as others, 


The Caſe of 7% Company of Merchants Adventurers v. 
 Rebow, in 3 Mod. 126. 2 Far. 2. 1686. ſhews that theſe 
Informations were grantable before that Act. 


As to Lnſtancen.—It falls within the general Rule of grant- 
ing Informations where the Government or the Public are 
concerned. Rex v. Wilkin/an, P. 18 G. 2. B. R. for hold- 
ing a Fair at Broſeley in Shropſhire, is a Precedent: Cauſe 
Was ſpenun; : and the Rule made abſolute. Rex v. Mary 
Hale, * 5 G. 2. B. R. for e a Market in CHeſter. 


: | | The 
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The Caſes of Rex v. Sir T homas Reynell, in 2 Str. 1161; 
for ſetting up a Ferry at Lalebam, and Sir Milliam Lowther's 
Caſe in 2 Lord Raym. 1409, taken rogether, ſhew that the 
Queſtion turns upon its being of a private Nature, or not. 
The Diſtiaction is between public and private Injuries. 
And this Diſtinction was antecedent to the Acts of Parlia- 
ment of 4, 5 V. & M. and g Ann. 


Markets and Fairs are of a moſt public Nature : And 
Somebody ought to be an/averable to the Public. Whereas 
here is no Check at all; no authorized Regulations, even by 
their own Confeſſion: And there ought in all Markets, to 
be the Privilege and Protection of a Market Overt. 


The 2d Objection depends upon Fa#s. 


All that promoted and encouraged this illegal Act are lia- 
ble to an Information for convening and holding this ax- 
lawful Aſſembly ; which is a Market in all ReſpeRts, but thoſe 
in which it ought to be One. Mr. Serjeant Hazoiins is of 
Opinion, “ that theſe public Meetings Sc. are not juſtifia- 
Dit”: | 


Toll is not incident to a Fair or Market, However, here 
it is ſworn „ that they no co/le Duties“; and this is not 
denied, © that they have collected Stallage or Pennage.” 
So that if they do not meddle with the Ouus, they take the 
Commodum. It they can do this, there is an End of any 
more Grants from the Crown of Fairs or Markets. 


If it is ſo convenient ; Let them apply for a legal Grant, 
and take the proper Steps, | al 


The Aion is brought by the Owner of another Market, 
for a private Injury: This Information that we pray is di- 
ver/o Intuitu, for a public Offence and Uſurpation. How« 
ever, the Amon is dropped; It is diſcontinued : But if it 
ſubliſted, it would be an inadeguate Remedy. 


Lord MansritLb—TF it were neceilary to deter- 
mine Whether the Court cold grant an Information for 
© holding a Fair or Market,“ | ſhould defire Time to conſi- 
der : For it does not ſufficiently appear, whether before the 


Act, the King's Coroner and Attorney could file ſuch an V. 4, 5 
Information. IF He could, the Power is not taken away W. & M. c. 


from Him to do it now by Leave of the Court; Ir He could 4 


not, "us not given to Him, 


In 
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Ann. c. 
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5 Salk, In the Caſe firſt cited,“ it appears that this Court, in 12 


374. 376. W. 3. before the Act of 9 Ann. granted an Information in 


the Nature of a Quo MWarranto. And f They did it in one 
Caſe, They may in others. The Court (taking that Power 
for granted) held that the King's Coroner and Attorney 
ought to take a Recognizance; and ſet aſide the Proceſs, for 
want of One. But / He could go file ſuch an Information 
before, it would be going very far, to ſay “ that that AQ 
gave Him the Power of doing it.“ py 


+ V.2 Sir Rex v. Sir Thomas Reynell, in Strange, + is a very ſhort. 
J. L. 1161. Note. But no Caſe or even Dictum appears, or any la- 
ſtanee, where the Coroner and Attorney did file theſe In- 
formations before the Act of 4, 5 W.& M. Nor by the 
Records of the Office, is there any Sort of Proof of it. 
Therefore I ſhould defire the beds to be ſearched, / it 
were neceſſary to form an Opinion on that Point. But that 
is not, at preſent, neceſſary ; becauſe I think this Rule 
ought to be diſcharged on another Point. 
Therefore, on the former Point, I give xo Opinion, nor 
have formed any. | | 


But as to the ſecond—Upon the CIRCUMSTANCES of this | 
Caſe, I am clear that there ought not to be an Information 
in the Nature of a Quo Warrante, 


This Rule is drawn up, ** That the Defendants ſhall 
c ſhew Cauſe why they hold, or encourage and promote the 
« Holding a Fair or Market.” 


Now though it were admitted, that an Information in the 
Nature of a 2uo Warranto might go, to put the Defendant 
to ſhew by what Title he holds it; and that therefore the 
former Part of the Rule might be right; Yet a 2% War- 
rants will not lie for encayraging and promoting the Holding 
One. Therefore the Rule ought not to have been drawn 
up in this Form, Here, all the Defendants are on/y En- 
couragers or Promoters No One is charged with actually 
holding a Market or Fair, or with claiming to hold One, 
'There are no Marks of a Fair or Market ; no Toll claimed 

or taken by the Lord of the Soil. The Defendants are only 
guilty of a Miſdemeanor, at the moſt ; There is no Uſurpa- 
tion of a Franchiſe, | 2 hes | 


Therefore this Rule ought to be diſcharged. 


Mr. Juſtice Wir mor ſaid, He ſhould doubt much it: 
an Information in the Nature of a 22 Warranto could lie, 
N upon 
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of 


upon a private Application, for this Uſarpation upon the 
Crown ; becauſe the Defendants could have no Cofts be- 
yond the 200. a 


However, He gave xo Opinion on this Head. 


The Reaſon why a Fair or Market can not be holden 
without a Grant, is ngt merely for the Sake of promoting 
Trafficx and Commerce; but alſo, for the like Reaſon as in 
the Reman Law, for the Preſervation of Order and Preven- 
tion of irregular Behaviour; Ubi ct Multitudo, ibi debet 
« efſe Rector. 


Therefore this is not a Queſtion ©* Whether this is or is 


« not a eg Aſſembly“; (That is a very different Queſtion.) 


„can be made uſe of at the Iaſtance of 2 Subject, for this 
« particular Purpoſe,” Hs 


The immediate Injury is to the Crown : The reſt is 


conſequential. 


The old Writ of a Que Warranto is a civil Writ, at the 
Suit of the Crown ; It is not & criminal Proſecution. It pro- 
bably dropped with Eires: Which is the more likely, be- 
cauſe the 2% Warranto was to be determined in Eire. But 

be that as it may, this was the true d way of inquiring of 
Uſurpations upon the Crown, by holding Fairs or Markets; 

ix. 5 Writs of Que Warranto. | 


Then Informations in the Nature of a O Warrants came 
into Uſe, and ſupplied their Place. 


In all the Caſes I could find, (and I. ſearched: all chat T 
could meet with, ) all Informations of this Sort were filed by 


the Attorney General; zone by the King's Coroner and At- 


torney. And this is natural, and eaſily to be acedunted for; 
becauſe it is a private Right of the Crown. 1 


How then could the Statute of 4, 5 V. & M. alter this ? 
That AQ was made to prevent the Maſter of the Crown- 
Office from vexing and oppreſſing the Subject; and inttuſted 
this Court with the Power of inſpecting the filing of Infor- 
mations, and ſeeing that He did not exerciſe his Power to the 
Oppreſſion of the Subject, or without ſufficient Ground and 
Foundation. So that that Act was made to check and control 


the Power of the Maſter of the Crown- Office; not to 


cive Him a Right to exerciſe a Power which He never ex- 
erciſed before Quite the coxtrary. It is contrary to all Prin- 
ciples, to ſuppoſe that He ſhould have ſuch a Power, Even 


The 7 7 Queſtion is * Whether the Crown's Name | 
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— 


this Court can have. no Authority, bur by common Can, or 
Preſcription, or by Act of Parliament. 


* xSalk, 474 How came, then, the Caſe of Heriford * to extend the 
Rex v. The Recognizance to theſe Caſes of Informations in the Nature 
Mayo and of a Puo Warrants ? This Caſe I own is a great Authority, 
of Hertford. and ſtaggers One: Otherwiſe J ſhould have had no Doubt 

about it. And! think. that that Caſe ought to ot carried ng 


farther than to: Coryo RATIO x-Offices. 


p :7 any Caſes are to be found between 4 S 5 . & M. 
and 9 Ann. where the Maſter of the Crown- Otte has exer- 
ciſed this Power, they would only prove od He had exer- 
ciſed that Authority before 9 Ann. 


+ This Caſs But T-find no Caſes that have any Weight with Me, upon 
the preſent Occaſion. Rex, v. + Wilkinſon and Others Was 

mined upon 

Monday Clearly chargeable, with an Tnaccuracy ; It was Iſſued as up- 

zoth May on 9 Ann; which it ought not to have been: And it was 

1735» by evithout Argument; at leaſt, this Point was not e The 

= a; J. other Caſe * v. Mary Daft Y] was only a Rule to ſhew 

Deniſon, and Cauſe. ah 

Mr. J. Foſter, 

No Toll was there hom or. demanded ; nor did any particular nn. the Right 

of holding a Market. - Yet the Court“ were unanimous in making the Rule abſolute 

tor the Information: And Ld Ch. J. Lee cited a Caſe of Rex v. Browning et al. for 

etecting a Skio-M arket at Smithfield Bars, as a ſtrong Caſe in Point. 


If this Matter had depended upon the former Point, I 
ſhould have deſired Time to eoafider upon ſo ene a 
Point, 


+. 


But on the Henne Point, what my Lord | Marg has ſaid, 
is decifive. 


Erecting a Warren is a „ ; rho not n the 
At: Therefore Al Miſdemeanours are net within 1 it. | 


If an. Action i is not yet brought, or vol not ry on; p_ 
an Action may be brought in future. 


The Crown will not grant a Fair or Market, 8 an 
ad quod damnum. Aud if the Crown do grant One,, yet the 
Owner of another Marker may bring an MTs, or obtain 
Sire Facias againſt the Grant. 


This is only a private Diſputs er two private Per- 
ſons about holding this Market; which affects, in Intereſt, 
the Market of the Other Perſon : : Tt is a Diſpute about a 
private Property, confeffedly. Are We, wet, co inte rpoſe, 


as 


0 


«* ————— 
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28 2 an Uſurpation of a Franchiſe upon the Crown ? Here 
is 20 Claim of a 8 The Pennage is only taken 


ratione Soli. 


This has not all or any of the great Badges of a Fair or 
Market; No Court of Pie-powders, no Clerk of the Mar- 
ket 6c No Perſon now before the Court claims ſuch a Fran- 
chiſe. Therefore there is no Reaſon for Us to grant this In- 


formation. 


Mr. Juſtice VArES— The firſt Point is a Queſtion of 
infinite Moment; whether an Information in the Nature 
« of a Ne Warrants, for uſurping a Fair or Market upon 
« the Crown, can be granted 2 the Application of a 
« private Perſon,” 


In Informinions'i in the Nature of us Warranto, there is 
a Puniſhment for the Miſdemeanour, and alſo a Judgment of 
Ouſter of the ane 


ul private Perſon may indeed apply, as for the Miſdemean- 
And every Ulurpation of a Franchiſe is a Miſdemean- 

our. Therefore I ſhould concur, as to this, in the Caſe of 
Hertford. And, with the Leave of the Court, an Informa- 


tion might, I think, be granted for the M. faemeanour. ; 


But can a private Perſon thus call upon another Man to 
foreo his Title, where there is no Mixture of Criminality? 


Tuis might be attended with very bad Conſequences, Tt 
might be prejudicial to the Crown, by Colluſion: And it 
would furniſh the Subject with Means of Oppreflion : And 
the Defendant could have no Colts beyond the 207; Which, 
in a Q Warranto Information, is an o Sum; 
though it may hear ſome Proportion to the Coſts of an Infor- 
mation for a Miſdemeanour. ates 


The Statute of 9 Aun. extends only to n Offices : 
A Fair or Market 1s not within the Intention or Con{truttion 


of that Act. 


But I give no fixed or determinate Opinion upon this firit 


Point ; ; and only throw out what ttrikes Me at preſent. 


On the ſecond Point, He concurred with Lord Mansfeld 


and Mr. Juſtice Wilmot. 


Mr. Juſtice AsTow did not think proper to give an 
Opinion on 2 Quettion not neceſſary to be now determined; 
and where the proper Perſons are not before the Court. 
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The Crown might bring a Que Warranto; or the Subjed, 
an Aſſize of Damages. 


But He would give no Opinion, He ſaid, © whether the 
s Subject can demand of another Perſon to ſhew his Title to 
„hold a Fair or Market, in he Method of Application,” 


He added this further—T find I have a Caſe that has not 
I Thave ve- been mentioned before: It was in 14 G. 2. B. R. Rex v. 
ry fullNotes Ozven et al. 1 Where an Information in Nature of a 245 
of thatCaſe. Warranto was prayed for holding a Market at Llanbrinmair; 


It was firſt . x * 4 
EEE Te In which, this Point was much diſcuſſed, but not ſettled. 


denied, in | | 
H. 1738. 12 C. 2. It came on again, in Tria. 1739. 13 C. 2. and a Rule made to 
ſhew Cauſe. It came on again in P. 1740, 13 C. 2. and again, in H. 1740, 14 G. 
2. when the Rule was (of courſe) made abſolute againſt ſeveral of the Defendants 
who negleQed to ſhew any Cauſe ; but was diſcharged as againſt Mrs, Oven and her 
Son; becauſe they had neither taken Toll, nor ſet up or encouraged the Market, 
nor pretended any Right to a Market, but on the contrary, diſclaimed it. The Role 
in Rex v. Peele at al. H. 10 GC. 1. and the Rule in Rex v. Browning et al", Trin, 
10 G. 1. were there produced: Both which were made abſolute, hey were for 
{e(t10g up Skin-Markets in Smitkge!d, | 


The taking Pennage weighs nothing with me; becauſe 
the Owner has a Right to the Sail. | 


I have no Notion that 4, 5 V. & M. can ExTEenD the 
Power of the Maſter of the Crown-Office, It is re/lri&ive 
of his filing oppreſſive or malicious Informations: And the 
Court have, ſince. that Act, always refuſed to grant Infor- 
mations for zrifliag Batteries or Miſdemeanours, | 


But what guides Me in the preſent Caſe is, that there is 
not a ſufficient Claim of a Right of holding a Market or Fair 
charged upon the Defendants, by any Thing that has been 
laid before the Court. And I think (with Lord Mansfela) 
that the Rule ought not to have been drawn up as it is. 


| Therefore He concurred. 


Sir Fletcher Norton was not ſatisfied with what ſeemed 
to be the Court's Opinion on the iſt Point; and men- 
tioned a Caſe of Rex v. Gouge —f for holding a Court- 

$ 23G. 2. Leet. And He ſaid He believed there were ſeveral 
zu. ſuch Informations granted by the Court, in Caſes not 
within 9 Ann. c. 20. naked | "Is. 


Lord MansFIELD= Any One Caſe of the Court's 
granting ſuch an Information bgfore the Statute would be 
material: So are all thoſe granted /nce the Statute, if not 
within the Reaſon of the Hertford Caſe. That Caſe goes 

| : upon 


tion between the Parties. 


* 1 
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upon the Suppoſition, that there was no other way to try it, 
nor to redreſs the Parties concerned. So does the Cate in 3 
Strange. And a Conſtable js within the ſame Reaſon, 4 


But Mr. Juſtice WitworT ſaid, He did not ſee that 

theſe Caſes were concluſive ; becauſe He thought that ſuch 
Informations ſeemed confined to Ulurpations upon the 

Crown, He ſaid, He remembered an Information applied 

for and litigated, about a tumultuous Aſſembly at Brentwood. 

He alſo remembered Rex v. Owen ; + It was moved by INE 
Mr. Wilbraham. | 1 A 8 = 


| X i it, infra and 

Lord MANSFIELDIx the Court can do it, then it in next Page 

muſt depend upon the Circumſtancts of the particular Caſe. (1822.) and 

| f | my Note of 
it, ante 

1820. in the 
Margia. 


It is ſaid, that in 23 G. z, an Information in the Nature 
of a Duo Warrgnto was granted for holding a Court-Leet, 
Now this is very material: For the Caſe of holding 2 Leet 
is no more within 9 Anx. than the preſent Caſe is. 


It was agreed on all Hands, that an A&ion would not be 
an adequate Method of determining the Merits of the Queſ- 


Upon the Whole 
Tye Jupers All declared expreſsly, That They 


were far from giving any Opi N iox one Way or another upon 
the rt Point; but meant to let it remain en to any future 
Light that might be procured upon the Subject, by Caſes or 
Preeedents or otherwiſe, and particularly by Searches after 
what the Maſter of the Crown- Office had done in theſe Caſes, 
before the two Acts of Parliament of 4, 5 V. & M. and 
9 Ann. | : 8 | Way 


As to the ſecond Point—They were clear and unanimous, 
that the Defendants were not ſufficiently fhewn to have 
»/urped upon the Crown this Franchiſe, of holding or even 
<laiming to hold a Fair or Market. VR, 


RuLs DisCHaARCED. 


On the next Day (/. N edneſday 27th November) Mr. 
Juſtice Vilmet mentioned his Note of the Caſe of Rex v. 
Owen, P. 13 G. 2. B. R. and repeated it==Mr. Ji/brahan 
moved e; I and ſaid there was no Toll, nor Weights or 
Meaſures; and therefore it was no legal Market. Per Cur. 
No Market is c/aime/ by any particular Perſons. If it be kt pag 
attended with Inconvenience to private Perſons who have 925 


4 v. ante, 


Markets near adj dining it, they may bring their AAien. 


And 
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PPP 


And I find this further Addition at the Bottom of my 

Note, However, at the Proſecutor's Inſtance, the Rule 

»The Role was enlarged.” I have made a 7 « Why” *I ſup- 
was enlarg- poſe it came on again; becauſe my Brother A/ox's Note of 


ed; that Ld. ,; | 3 
— 9 1 it is of a une Term. 


0 : ; 's 
— 5 Af- Mr. Juſtice AsTroxn—My Note is of H. 14 G. 2, 
fidavircs [which He repeated. ] I took the Opinion of the Court, the 
+ No Opi- ſecond Time it came on again; bur not the firſt Time, þ 
5 5 — 4 when my Brother Wilmot took his Note. | 
5 95 yo Mr. Juſtice WII moT=-l have another Caſe ; Which 
n was in. was in Tr, f 11 G. 2. B. R. Rex. v. Cann. The Chief Juſtice 
Trin. 8 being abſent The Judges Page, Probyn, and Chappel refuſed 
hace to grant the Information in the Nature of a 220 Warrant; 
20th use,) becauſe it was a private Matter, where the Party might have 
for holding a Remedy by Action, if he was prejudiced. 
a Court= - 8 et E | 
Leet in the 


Leer in the have alſo a long Note of Rex. v. Sir Thomas Reynell; f 
Obuefton i a where the Court held That if Sir Thomas had claimed an 
Glouceſter. ** exclufive Ferry, it had been the proper Subject of an Infor- 


ſhire. «« mation in the Nature of a 20 Warranto.” 


& So havel. 


It was on Monday 25th Jan. 1741. I find, I have ſubjoined to the End of my own 
Note, the following Words —“ So that it was agreed, that an Information would lie 
« for ſetting up an exclufive Ferty acroſs a navigable River; provided the Charge was 
« ſufficiently made out,” x Cos 1 


In P. 6 G. 1. B. R. Nex v. Nicholſon et aP,—Truftees for 
enlarging the Port of Vhite bauen; An Information in the 
Nature of a 2uo Warrants was granted; becauſe it was a 
Matter of a public Nature. . 


Lord MAxsFIEID— Lou ſee, theſe Caſes ſupport 
our Determination of Yeſterday: And they alſo ſupport the 
general Ground upon which the Motion was founded. 


Mr. juſtice WII Mor They are ſtrong, oon . But 
that is a Matter of future Conſideration, if any future Ap- 
plication ſhall be made, | 


Lord MansriELD recommended (in ſuch Caſe, of 
any future Application,) a Search in the Crown-Office ; 
whether there are any Inſtances of Informations in the Na- 
ture of a Quo Warranto filed by the Clerk of the Crown, in 


Corporation-Cauſes, before 9 Ann. g 


N. B. The firſt Point ſtands quite free from Bias from 
any Opinion One Way or the Other; as All the 
| 1 999 „ 


a 
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— 
— 


Court declared Themſelves open to ſuch Con- 
viction or Alteration of Sentiment, as might 
ariſe from Precedents which may be produced 
in future, or from future Neaſoning upon the 


Wharod verſus Smart, 


R. Francis Smart having brought a Writ of Error in 

VI Parliament, upon an Ejectment on the Demiſe of 
Boughey,— | | 

Tus Cova obliged Him to enter into a Rule © not 


tc to commit Waſte or Deſtruction during the Pendency of 
*« this Writ of Error.” 


Mr. Smart did not oppoſe it And accordingly, He entered 
into the Rule; and alſo jx/tified (to 400.) 


The End of Michaelmas Term 1765, 6 G. 3. 


Hilary 


Thur 28. 


Nov. 1765- 


Hilary Term 
6 Geo. 3. B. R. 1766. 


£23 * _ TEC M3 = _ —_— Py * 4 on 


* Rex verſus Inhabitants of Under Barrow and 
| Bradley Field, 


This Cas is already publiſhed, in the Quarto-Edition of 
my SETTLEMENT-CaSEes, P. 545. No. 195. with a 
Note upon it. An Abridgment of it may be icen in the 
TABLE to the preſent Volume. 


„ A 
— 


Tueſd. 275 Wilſon ver/us Mackreth. 
Tan, 1766. k 


HIS was an Action of Treſpaſs for entering the 

Plaintiff's Cloſe called Carr-Maſt; and digging and 

carrying away his Turf and Peat: And the Generat 
Iſſue was joined, | 


It was tried at the laſt Aſſizes ſor Meſimorland, before Mr. 
Juſtice Gould And upon the Trial it appeared in Evidence 


That the Plaintiff was ſeiſed in Fee of a Freehold Tene- 
ment in the Manor of Upper Stave/ey, whereof Lord Suffolk 
and Sir James Lowther, Bart. were Lords, in which Manor 
there is a large Waſte called Staweley-Hend-Fell, upon 
which there are divers large Moſſes, out of which Turves 
and Peats are uſually dug. 


That the Plaintiff, and all thofe whoſe Eſtate He hath in 
his ſaid Tenement, hath Time out of Mind had and ufed an 
excluſive Right of digging Turves in a certain Moſs in the 
{aid Waſte called Carr Mo/5, marked and bounded out from 
Six other Tracts of Moſs in the faid Waſte by certain Meer- 
Stones: which T'racts are and have been alſo uſed and w. 

| | Jaye 
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joyed in the like Manner as Turbaries by the owners of Six 
other Tenements, whereof other Perſons are in like Manner 
ſeiſed in Fee, and lying within and holden of the ſaid Manor; 
| Saving that Two of the ſaid Turbaries have been ſold off 
ſrom two of ſuch Tenements, and uſed by the Purchaſers. 


That all theſe Moſſes lie contiguous and open to the Reſt 
of the Waſte; and the other Tenants of the ſaid Manor, as 
well as the Owners of the ſaid Tenements, have Common of 
Paſture on the ſaid Waſte, and feed on theſe Moſſes, as well 
as on the Reft of the Waſte. | 


That the other Tenants of the ſaid Manor alſo got Turves 
on other Moſſes in the ſaid Waſte, but Nor 12 any of the 
above ſeven Moſles, 


That the Plaintiff and other Owners of the ſeven Moſſes 
have ſold the Peats ariſing from thoſe Moiles reſpectively. 


That the Defendant dug and carried away Peats in the 
Place in Queſtion. | | 


Whereupon a Verdict was given for the Plaintiff ; ſubject 


to the Opinion of this Court upon the following Queſtion— 


« Whether, upon the above State of the Caſe, this Action 
« was maintainable.“ 


Mr. Wallace, for the Plaintiff, inſiſted that He was in 
tled to maintain an Action of Tre/pa/s. | 


Their Objection is“ That it ought to have been an 
« Action por the CASE. | 


| To prove that Tre/pa/s would he in this Caſe, He cited 
2 Ro. Abr. 549. Moore 302. Welden v. Bridgewater, and 


Bro, Treſpaſs 5 5. 


Mere, the Plaintiff had an excluſive Right; and held it 
ſeparate from every other Right ; though charged with an 
Incumbrance for the Purpoſe of Palture only, The Plain- 
tiff is the Owner of the Soil. | LT: 


| Mr. Wedderburn, contra, for the Defendant. 
The Plaintiff had no Right of Ownerſhip, either in the 
Soil, or in the Profits of the Soil. Therefore He can not 


maintain Treſpaſs quare clauſum fregit. 


This 
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ii Moſelies Deen aHoricd to fereral Perfons; for the Par- 


poſe of Turbary only : But other Tenants of the Manor of 


V. Co. 


Litt. pa. 4. 
5 8 pa. 4 


Upper Stavely have the Right of Common upon it. 


This Diviſion of this Moſs amongſt the Tenants of the : 
ſeven Tenements has been made for the mutual Convenience 


of the general Number of the Tenants of the Manor intitled 


to Common of Turbary for Firing. he 


The Plaintiff has zo Owner/>ip of the Soil. He has no 
Right to dig for any Thing elſe, but Turf only. And if the 
Land wasdrained or rendered fit for Culture or Paſture, He 
would have no Right to any [mprovement of it. It is only a 
Right of Turbary in Groſs. 


The Caſes which have been cited are not applicable. The 
Fefture of the Land is a Right to the Land itſelf. 


Mr. Vallace was going to reply. Bat 


Lord MaxsFiELD ſaid, There wants Nothing to 
anſwer the Objection, but to ſtate the Caſe; Which I will 


.de, for the Sake of the Students. 


Then He ſtated the Caſe; verbatim. 


The Plaintiff's Right is in a ſeveral Piece of Ground, 
butted and bounded; a ſeparate Right of Property, to take 
the Profit of the Turf, and to dig it for that Purpoſe. 


The Plaintiff has this Right exc/u/ively of all others. And 
the Defendant has diſturbed Him in it. Therefore Treſpaſs 
lies; though He has not the abſolute Right to the Soil. 


Mr. Juſtice Wit. moT—lf this was only a Right of 
Common of Turbary, Treſpaſs gaare clauſum fregit would 
not lie. 1 8 


But this is an excluſioe Right to dig Turf. 


It appears from 1 ff. c. 1.“ under the Word © Land,” 
that it is not neceſſary He ſhould have the whole Property 
of the Land. | 5 3 | 


This myſt be taken to be a Grant from, the Lord of the 
Soil. He ſtands in the Place of the Lord of the Manor. 


The 
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The Property of the Turf is in the Plaintiff. Mo other 
Perſon could maintain this Action. Therefore He may. 


There is a Difference between excluſive Rights, and Right 
of Common. In the former Caſe, the Grantee may take away 
Thorns cut: But the Commoner can not. Yelv. 187. 188. 
Dewclas or Doauglas v. Kendall. Cro. Fac. 256. S. C. 


Theſe Moſſes are ſevered, and fix of them enjoyed by 
other people: Therefore deciſively a ſeparate Right, And 
therefore the Plaintiff may ſupport this Action of Treſpaſs. 


Mr. Tuftice TAT Es˙s ſaid it was a clear Caſe: For 
wherever there is an exclufive Right, Treſpaſs lies, And 
this is clearly an excluſive Right. | 


I do not ſee that this Right differs from a Right to a ſole 
and ſeparate Paſture, for a Time : And in that Caſe, during 
that Time Treſpaſs lies. ID „ 
| | 


Mr. Juſtice ASTON was of the ſame Opinion, And 
He mentioned the Caſe of Hoe v. Taylor, in Moore 355, 


where the ſecond Error aſſigned was That Treſpaſs did 


not lie quare clauſum fregit ; becauſe the Soil was not 
granted.“ But All the Court held “' that it didlie;” al- 
though they granted, that the Soil did not paſs: For, he 
who has Herbagium, paſtura, &c, ſhall have Treſspaſs Vi er 
Armis. 


Per Cur. unanimouſly, 


Let the Mea be delivered to thePrainTiye. 


Rex verſus Spencer, Common Council-Man of 
Maiditone. 


IR Fletcher Norton, Mr. Serjeant Leigh, Mr. Burrell, 
Mr. Aſburſt, and Mr. Dunning, on Behalf of the De- 
tendant, on Saturday laſt (the 26th of January) ſhewed 
Cauſe againft arreſting the Judgment for the Defendant, and 
entering Judgment for the King againſt the Defendant, A 
Rule to that Purport had been made on Monday the 11th of 
Nowember 1765, on the Motion of Mr. Cox; who objected 
to the Validity of the By-Law under which the Defendant 
juſtified his Election into the Office. He urged, that it was 
a bad By-Law, as it reſtrains and narrows the Number of 
EleQors without any Authority from the Charter, and even 
PART IV. Vos. III. Q 9g contrary 


PRs — _—  - 


1828 


5 Hllary Term 6 Geo. 3. B. R. . 


1 


contrary to it; and without the Conſent of the EleQors, 
takes away their Rights; and is vague, indefinite, and un- 
certain; and that ſuch a Reſtriction of the Number of Elec- 
tors can not be allowed in the Caſe of a Common Counci|- 
Man's Election, whatever might be the Caſe of the Election 
of the principal Officer. 


Sir Fletcher, having firſt objected to the Rule as drawn up, 
proceeded to the Merits; and urged, that the Profecutor 
ought regularly and properly to have demurred to the De- 
fendant's Plea : But as he had elected to plead to Iſſue, He 
was now bound by the Verdict, and could not have Recourſe 
to a Motion in Arreſt of Judgment. 


It was an Information in the Nature of a Duo Warranty 
for uſurping the Office of a Common Council-Man of Maid- 


fl one. 


The Defendant juſtified under a By-La w dated 18 Augu} 
1764, and made by the Mayor Jurats and Common-Council, 
by Virtue of Letters Patent of 21 G. 2. It recites the Power 
given by the Charter! for the Mayor Jurats and Commonalty 
to elect Common Council-Men ;” and recites ** that the 
« Commonalty were very numerous, and the Admiſſion of 
„ them to vote at the Election of Common Council-Men 


had been found by Experience to be attended with many 
% Inconvenitences, and had frem Time to Time occaſioned 


* givers Riots and Diſorders and great popular Confuſions, 


and had very much diſturbed and broken in upon the 


© Peace good Order and Government of the ſaid Town and 
„ Parith;” and further recites, that ſuch Inconveniences 
* would be likely to be remedied, if the Right of electing 
of the Common Council were to be confined to the Mayor 
*© Jurats and Common Council, and such of the Common 


Fremen as had executed Parochial Offices in and for the 


*© ſaid Town and Pariſh-in Manner therein after mentioned :” 
And then (for preventing of the like Inconveniences for the 
future, and for the avoiding of popular Confuſion and Diſ- 


order in the EleQion of Common Council-Men,) Ir ordains 
That upon every or any future Election of a Common 


„ Council-Man or Common Council-Men of the ſaid Town 
and Pariſh, the Mayor Jurats and Common Council for the 
Time being, of the faid Town and Pariſh, and s uch of 
*© the Common Freemen for the Time being, who ſhould re- 
*© fide in, and ſbould reſpetively have gone through and 
«© ſerved for the Space of One whole Year RESPECTIVELY 
*© the SEVERAL Offices of CHURCH-WARDEN AND OvER- 
„SEER OF THE POOR, RESPECTIVELY, for the ſaid 
* Town and Pariſh, or the Major Part of ſuch Mayor Jurats 


Common Councit-Men and Common Freemen QUALIFIED 
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« as AFORESAID, ſhould meet and aſſemble themſelves 
* together in the Court-Hall of the ſaid Town and Pariſh ; 
« and being then and there ſo met and aſſembled together, 
« the ſaid Mayor Jurats Common Council and Common Free- 


men of the faid Town and Pariſh QUaLIitiED as aFoRE- 


« $A1D, or the major Part of them ſo met and aſſembled 


© together, ſhould, by Themſelves, wir HROUuT THE PRE- £1 


« SENCE or CONCURRENCE of any of the Comm 0- 
« NaLTY of the faid Town and Pariſh, elef and chooſe 
One or more of the principal Inhabitants of the ſaid Town 
« and Pariſh to be a Common Council-Man or Common 
«© Council-Men of the ſaid Town and Pariſh.” 


| Note Te Ci ART ER directs the Nomination and Elec- 


tion of Common Council-Men to be by the Mayor 
+ Jurats and CoMMonALTY, and their Succeſ- 


ſors, or the Majority of them, out of the princi- 


pal Inhabitants of the ſaid Town and Pariſh. 


Note alſo—The new Letters Patent of Incorporation bear 
Date 17th June, 21 G. 2. and incorporate them 

by the Name of © Mayor Jurats and Common- 

b alty;” To conſiſt of a Mayor, 13 Jurats (in- 

cluding the Mayor,) and 40 Common Coun— 


cil-Men: And Power is granted to the Mayor 


Jurats and Common Council to make By- 
Laws. | | 


To this By-Law pleaded by the Defendant, the Proſecu- 
tor replied ; 1ſt. That the Common Council were got duly 
aſſembled ; 2dly. That they had no Power to make ſuch a 
By-Law : And Ifſue was joined thereupon. Both theſe Iſ- 
ſues were found for the Defendant.  -— 7 1 


Sir Fletcher inſiſted, on his Behalf, that the Proſecutor 
could have no more than a Rule to ſhew Cauſe ** why this 
Judgment ſhould not be arreſted: Whereas the preſent 
Rule is drawn up, not only to ſhew Cauſe why the Judg- 


ment ſhould not be arreſted ;*” but 727 hy Judgment 


« ſhould not be ENTERED FOR the KI 


* Defendant.” 


NG AGAINST the 


„ He then anſwered their Objections to the By-Law: — pre- 


miſing, 1ſt. That Corporations have incident Power io make 
By-Laws. 2dly. That that Power is lodged in the Body at 
large; unleſs placed expreſsly elſewhere. zdly. Wherever 
the Crown gives it expreſsly elſewhere, the Power will reſide 
where the 
is lodged, it is equally ſtrong ; it is the legiſlative Power of 
the Corporation, and binds all their Members, 5tbly. A By- 
| 16 | Qq 2 | Law 


rown has veſted it. 4thly. Wherever the Power 
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Law may, to prevent Confuſion, reſtrain popular Elections: 
It may reſtrain the Number of Electors. | 


The Defendant's Counſel then repeated the Defendant's 


| Odjections, and anſwered them. 


iſt. It was objected, That this is a bad By-Law, becauſe 
it is non warranted. by the Charter ; which only extends to 
Caſes where Penalties are annexed; and that the Penalties 
muſt be inflied by the whole body. 


Anſwer—But the Power of making By-Laws is one Thing: 
the Power of annexing Penalties is another, And here the 
By-Law is a good One, though it ſhould have no Penalty 
annexed to it. It is to reſtrain the Number of EleQors to 
*© SUCH of the Commonalty as have EXECUTED the Office of 
© CHURCH-WARDEN and OVERSEER,” 


Beſides, the Words do not require ſuch a Conſtruction as 
they put upon them ; For the ſame Perſons are intended to 
be the Makers of the . and the Annexers of the 
Penalty. | 


However, the true Anſwer is © That the By-Law does 
not require a Penalty: The Members are amovable, if they 
*© difobey it.“ | a> pi 


2zdly. It is objeAed that the By-Law is contradifory to 
the Charter, which requires the Election to be by the Body 
at large: So that it is Bs e to che Charter both in Let- 
ter and pints; | | 


Anſwer The 5 ere is not contradiQory tothe Garner: 
For it continues the Election in the ſame Set of Perſons, 
though the Number of them is reftrained. Tris reſtrained 
to ſuch of the Commonalty as have ſerved Pariſh-Offices : It 
has only narrowed their Number ; not taken it from their 


Body. It remains virtually and ere in the ſame 


Parts of the Corporgec b 


3dly. This Objection was ſplit: And it was ; faid; that the 
Number of Electors ought not to be narrowed as to the 
Election of a Common Council-Man ; however it might have 
been, if it had been the Head-Officer. 


Anſwer—But the Reverſe of this Objection i is the Truth. 
So that the Reaſoning holds inverted. 175 4: fo 48, 49- 


4 Rep. 77. b. 78. a.] 


4th Objection. That the By-Law takes away | the Power 


of the Commonalty, without the Conſent of the rs 
n 
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And the Caſe of Corporations in 4 Co. 78. and 3 Bulſtr. 71. 
the Caſe of the Corporation of Colcheſter is urged in Support 
of this Objection. | 


Anſwer—But wherever the Power of making By-Laws is 
lodged, thoſe Perſons have the full Power of making them: 
And the Conſent of the Reſt is included.“ Which is an“ V. Jen- 
Anſwer to the Colchefter Caſe in 3 Bul/tr. 51. And the Caſe kins's Cen- 
of Corporations in 4 Co. does not affect this Caſe. For there N 
no. By-Law appeared: The Judges were forced to preſume g 
One. X EE 


However, it ſtill reſts virtually in the Body of the Com- 
monalty, though reſtrained as to the particular Perſons. 


They further obſerved, upon the Caſe of Corporations, 
that as a By-Law was there prefumed ; and no particular 
« Clauſe in the Charter appeared to give a Power of making 
+ By-Laws; it muſt be preſumed to have been made by 
their incidental Power, and conſequently to have been 
made by the whole Body.” They alſo obſerved, that the 
Body at large having themſelves choſen the Common Coun- 
ci], the Body at large might be ſaid to have actually and per- 
ſonally conſented to what theſe their Repreſentatives had 
enacted into By-Laws. 


5th Objection. That the By-Law is vague, indefinite, and 
uncertain. . | 

Anſwer Id certum eſt, quod certum reddi poteſt. And here 
it muſt appear, at the Time of Election, who are thoſe ſub- 
ſtantial Electors, who have ſerved public Offices: They are 
ſufficiently deſcribed and defined. | 


| They therefore prayed that the Rule might be diſcharged, 
and the Judgment ſtand. | 


Mr, Morton, Mr. Cox, and Mr. Wallace, contra, pro Rege. 
They admitted Sir Fletcher Norton's two firſt Poſitions ; 


but denied the Third, together with its Conſequences : And 


they inſiſted, . | | 


| That the valuable Franchiſe of a Vote given to an Indi- 
vidual can not be taken away without the Conſent of ſuch 
Individual. | | 


That the Power of making By-Laws is to be taken ftridly - 
And therefore this Power to make By-Laws ſhall not be ex- 
tended further than what appears to be the manifeſl Intention 
of the Charter, | | = 
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And that this By-Law does not only reſtra in, but totally 
varies the Mode of Election eſtabliſned by a Charter not yet 
20 Vears old. 


The Charter recites the Miſchiefs and Grievances ariſing 


from Diſputes about Elections; and was obtained upon the 


Repreſentation of the Commonalty. It directs, ſpecifies, and 
ſettles a certain and indubitable Method of Election, that 
the Town may enjoy Peace and Quiet. Then it directs and 
ſpecifies the particular Rights, and the Perſons who ſhall 
have ſuch Rights; and preſcribes the Mode of Election And 
the Mode of Election is directed and preſcribed, ſubſequently 
to the Clauſe which gives the Power of making By-Laws; 
and it deſcribes what Species of By-Laws they are to be. 
Surely, This is a Negative upon a By-Law afterwards made 
to the contrary of it. | | 


The Charter only intended to give the ſelect Body a Power 
to make By-Laws for correcting Offenders, for regulating 
Trade, and Matters of the like Kind ; in ſhort ſuch By- 
Laws as might be enforced by Penalties ; nor ſuch as would 
take away the Rights of Rlection. my TY 


And they can make no By-Laws but ſuch as are within 
the Power given them by the Charter. So was the Opinion 
of the Lord Chancellor, in the Caſe of Childy, Hudſon's Bay 
Company, 2 Peere Williams 209. | | 


The Charter now under Conſideration expreſsly gives the 
Right of Election to the CommonaLTy. But this By-Law 
totally alters overturns and changes the Nature of the Elec- 
tion: It takes it quite away from the Commonalty, and 
places it in a few Houſekeepers, who have ſerved certain Pa- 
riſh-Offices. . | e | 


They ſaid, they would not contend for any Diſtinction be- 
tween the Election of Principal Officers of Corporations, and 
ſubordinate Ones: (which Diſtinction might perhaps be ar- 
gued for, from the Caſe of Corporations in 4 Co.) 


But, certainly, an integral Part of the Corporation can't 
be ſtruck off: Nor can the Makers of a By-Law take the 
Power of Election from thoſe to whom the Charter has given 
it, and place it in Themſelves. Whereas here the Makers 
of this By-Law have, in a great Meaſure, placed the Elec- 
tion in themſelves. For, as the Charter contains a Clauſe 
of Ne intromittas as to the County-Juſtices, the Burrough- 

. Juſtices 
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Juſtices have the Power of appointing Overſeers: And three 
of theſe reduced EleQors are Burrough- Juſtices by their 
Office. | | 


The Power of Voting (a very valuable Franchiſe) can net 
ze taken away without the Conſent of the Voters, ; 


The King Himſelf can not take it away, when He has 


once given it. A man once poſſeſſed of a Franchiſe can 
not loſe it without his own Conſent. 4 Co. 77. Le Cale de 
Corporations. Bulſir. 71. The Caſe of the Corporation of 
Colchefler. Comberb. 316. Rex v. Larwood, and 1 Salk. 190. 
Butler v. Palmer. | * | 


Tris By-Law totally changes the Nature of the Election. 
It reduces it from Soo Voters to Ten. It varies and alters 
the Qualiſfications of the Electors : It does not only reſtrain 
their Number. | 


This Kind of Reſtriction is what this Court will never al- 
low. It is narrowed reſtrained and limited to thoſe very fexw 
who have ſerved the Offices of Churchwardens and Owver- 
fſeers. There is a vaſt Difference between 800 Commonalty, 
and a few Pariſh Officers; fame of which are to be appoint- 
ed by the Parſon of the Pariſh, and Others by the Corpora- 
tion- Fuſtices. | 


Beſides, many Perſons fine for theſe Offices, and do no? 
atually ſerve them: Others are privileged by their Profe/- 
fions ; Others are exempted by Tyburn Tickets. Shall theſe 
Perſons loſe their Right of Voting? This By-Law flies in the 
Face of the Charter, and contradicts the King's Intention : 
And it would not even anſwer the End it profeſſes, of avoid- 
ing popular Confuſion and Diſorder. | 


Upon this fir/f Argument, | 
Lord MAxSs FIE Lp ſaid, He ſaw Reaſon to doubt of 


the By-Law ; and deſired to conſider of it. | 


It is now ſettled, * © that the Number of the Electors may 8 1; was ſet- 
it he reſtrained by a By-Law : But a By-Law can not ſtrike tied, not 
off an integral Part of them; neither can it narrow the only in the 


Number of the Perſons our of whom the Election is to be 


* made.” 9 


Caſe of Rex 
v. Philips, 
Mayor of 


Carmarthen, {hereafter mentioned) but alſo in a later Caſe, of Lee v. Wallis et 
al.“ 27th January 1756, in this Court, That by a By-Law may narrow the Number 


of the Ele@ers, but not of the Eligibie. 


The Charter gives the Right of Election to the Common- 
alty. The By-Law reſtrains it to a fe of them; and Thoſe 
few, under a particular Deſcription, namely, ſuch as have 

a been 
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been Church-wardens and Overſeers. The Corporation- 
Juſtices appoint Overſeers : And ſeveral Perſons may be ex- 
empted or excuſed from ſerving that Office at all. Theſe 
Perſons would be totally excluded from ever voting. So that 
ſome Votes would be preſerved, of Perſons nominated by the 
Mayor and Jurats: And others could never vote at all. It 
deſerves Conſideration, ** whether this is a reaſonable Re- 
1 ſtriction;” thovgh this ſelet Body have a Power given 
them by the Charter to make By-Laws, | . 


Mr. Juſtice WIL Or inclined to think the By-Law 
unreaſonable. 


He thought, the Court ought to take Care that the Per- 
ſons impowered to make By-Laws, exerted their Power in a 
reaſonable Manner. 


They ought not to take the Power of EleQion from 
Others, and place it in themſelves, Here, the Jurats, &c. 
being Corporation Juſtices, have the Appointment of Over- 
ſeers, Conſequently, this By-Law puts it into their Power to 
ſay who ſhall be the EleQors. And, as ſome of the Over- 
ſeers are io be named by the Parton, it ſo far puts the Elec- 
tion into the Power of the Parfon : Or, at leaſt, it may put 
it into the Power of other Perſons, not Corporators, who 
may have the Right of chooſing Church-wardens. 


As to the Objection of the want of the Conſent of the 
Commonalty to the By-Law—He thought them as much in- 
cluded in and bound by a By-Law made by the ſelect Body 
to whom the Charter gives the Power of making By-Laws, 


as if they had actually given their own Conſent. 


Mr. Juſtice YaTEs, and Mr. Juſtice As T o thought 
it bad. A By-Law may narrow the Number of Electors; not 
altering the conſtituent Parts. Buthere They have gone out 
of the Charter, and impoſed Qualifications not mentioned in it, 
nor at all connected with the Corporation. | 


The Commonalty are, by the Charter, an integral Part of 


the Conſtitution. And this By-Law admits Thoſe of them 


In 


> 4? 
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In the Caſe of Rex v. Tucker, Mayor of Weymouth—A By. 1. N= 
Law by the Mayor and Aldermen, ** That the Mayor ſhould arora K. 
« be choſen out of the Aldermen,” was held bad. os ths, 

EE, Proc, 17433 


when the Lords affirmed the Judgment of this Court. The Charter directed the Election 
to be made out of four Perſons to be nominated our of the Burgeſſes or Inhabitants af 
linge: The By-Law directed it to be made our of four Perſons to be named out of the 
Aldermen, or at leaſt one of whom ſhould be an Alderman. 


80 here, they have reſtrained the Electors, not generally, 
but with ſuch a Diſtinction as in Effect places the Election in 


Themſelves. 


Lord Maus FIE Lp ſaid, Theſe Obſervations ſtruck 
Him very ſtrong. | 


The By-Law introduces a new Deſcription not mentioned 
in the Charter, nor at all connected with their Corporate 
Character, as a Qualification to enable them to eleQ ; and 
excludes ſuch of them from the Right of electing, as hawe 
not this Qualification, | 


Sir Fletcher Norton obſerved that this was new Matter, as 
to which He had never been heard. 


Lord Mansr1zLp—You ought to be heard to it. 
Let it ſtand over till Wedneſday. 
ADjJourNED till Wedneſday the 29th. 


On which Wedneſday, the 29th. The Counſel for the De- 
fendant, Sir Fletcher Norton, Mr. Serjeant Leigh, Mr. Burrell, 
Mr. Aſburſt, and Mr. Dunning, endeavoured to anſwer the 
Objections. - | | 


It has been objeQed, iſt, That an integral Part of the 
Corporation can not be ſtruck off; adly. That the By-Law 
places the Power in Themſelves; 3dly. That it impoſes 4 - 
Qualification not at all cennected with the Corporation. 


Firſt, The Caſe of Corporations in 4 Co. 77. 5. 78. a. is 
an Authority for Us, ſtanding unimpeached : It was there 
reſolved, “ that where the Charter gives the Election to the 
Commonalty, an Election by a certain ſelected Number of 
the Principal of them, commonly called the Common 
** Council, and not in general by all the Commonalty, may 


be good.” The Point ** about an integral Part of the 


+ EleQors 
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Electors being excluded,” was not determined in the Caſe 


of Rex v. Phillips, in Carmarthen, Trin. 1749, 22, 23 C. 2. 
B. R. That Determination was, That a By-Law may re- 


_ ** ftrain the Number of the FElectors, but not the Number of 


«© the Objects of Election.“ 


Here, the Common Council are not a diſtin& integral Part 
of the Corporation; for they remain Part of the Commonal. 
ty: Whereas in Carmarthen, the Common Council were 
choſen out of the Burgeſſes, and not out of the Commonalty; 
and they had never been Part of the Commonalty. But hi; 
Corporation of Maid/tone conſiſts only of a Mayor, Jurats, 
and Commonalty, Therefore the Commonalty are no! here 
excluded. It is only a Redudtion of 800 to a ſmaller Number 
of the ſame Perſons ; which is allowable, 


Secondly—This By-Law does not put the Corporation into 
the Power of the Mayor and Jurats, as is objected. For, 
whatever may be ſaid about the Overſeers, yet ſtill the 
Church-wardens may very well repreſent the Commonalty : 
They are not choſen by the Burrough- Juſtices, but appointed 
by quite other Perſons. The 43 Eks. c. 2. gives the Nomi- 
nation of them to the. Pariſh: The Juſtices are, in their 
Caſe, only miniſterial, The Power of Appointment of Over- 
feers is not in them. | | 


In the Caſe of Rex v. Juſtices of Dorchefler—upon a Man- 
damus to the Juſtices ** to fign a Rate”—It was holden 
that their ſigning the Rate was a Matter of Form only“: 
They are obliged to ſign it. 


Ir this By-Law had in Fact tended to place the Election in 
Themſelves, would not have made it a bad one: For the 
Court can not get at the Fact, how far the Balance of In- 
fluence is altered. And they will not preſume any improper 
Defign or Conſequence : So far from preſuming that they 
will act wrong, it ſhall be preſumed that they will act right. 


This By-Law being made by the Perſons impowered by 
the Charter to make By-Laws, 1s to be conſidered upon the 
fame Foot as if it had been made By the Corporation at 
large And They have a Right ro reſtrain the Number of 
Electors to any Number, how ſmall ſoever. And the very 


| Caſe is put in the Caſe of Corporations, 4 Co. by way of 11- 


Juftration : It preciſely ſuppoſes it. And in that Caſe, there 
was a Common Council; which muſt haye been by Charter, 
or at leaſt by Preſcription. ee 


Thirdly—As to the Objection““ that this Qualification 


does not at all relate to their Corporate Capacity.“ 


This 
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This By-Law is only deſcriptive of $ UC H of the Common- 
alty as ſhall have a Right to vote. It deſcribes the more Sub- 

antial of the Commonalty, by their having gone through 
theſe public Offices. And ſurely, the By-Law will not be 
the worſe for ſuperadding a Qualification. This is not intro- 
ducing a new Claſs of Men under this Deſcription : It is only 
a Reſtraint of the ſame Perſons, and confining them to ſuch 
as are ſo qualified. 8 | 


Lord Mansritr.p—From the Caſes cited or alluded. 


to, it appears to Me, that where the Power of making By- 
Laws is by Charter given to a Select Body, They do not re- 
preſent the whole Community ; and therefore cannot aſſume 
to themſelves what belongs to the Body at large : But where 
the Power of making By-Laws is in the Br at large, they 
may delegate their Rights to a Select Body; who become the 
Repreſentative of the whole Community. | 


Now here, the Charter appoints the Election of the Mayor 
to be by the jurats; and of the Jurats, by the Mayor, Jurats, 
and Common Council-Men, (excluding Commonalty ;) and of 
the Commonalty, by the Mayor, Jurats, and Commonalty. 


I remember, the Charter was much litigated at the Time 


of paſſing it. And it was Matter of Deliberation, ** Whe- 


ther the Power of Election ſhould be fixed in the Body 


* at large, or in the ſeled Body.” 


T underſtand the Charter as if it had ſaid in expreſs Words 
„that the Commonalty ſhall vote for themſelves, and not be 


_ © repreſented by the Common Council.” 


It is by no Means tobe compared to Caſes where there is 
a Common Council who are ſuppoſed to have been created 
by the Commonalty, and therefore have the original Power of 
the Commonalty in them. 9 


Here the Common Council is ns Pare of the Commonalty, 
but a Diftin Body. They are conſtituted eo nomine, as Com- 
mon Council-Men ; which is an Office for Lite. 


'Txr1s alone, would be a ſufficient Objection to the By- 
Law. | 


But further, they have here confined the Qualification to 
what does not relate to or concern the Corporation; to having 
been Church-wardens, Perſons appointed annually by the 
Parſon ; or Overſeers, Perſons nominated by the Juſtices. 


This. 
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This is an Abuſe of their Power, for the private Beneht 
of thoſe that have exerciſed it. | 


I am therefore clearly of Opinion * that it is a null and 
«© void By-Law.” | 


Mr. Juſtice WII. Mor declared Himſelf of the ſame 
Opinion. 


The true Teſt of all By-Laws is the Intention of the Crown 
in granting the Charter, and the apparent Good of the Cor po- 
ration. And upon this Principle ſtands the Power of con- 
trolling by a By-Law the Words of a Charter, as far as re- 
lates to the Diſtinction between narrowing the Number of 
Electors, and narrowing the Number of thoſe t of wwhom the 
Election is to be made. A By-Law may reſtrain the Num- 
ber of the EeFors : But it cannot narrow the Oęjecbs of Elec- 
tion. The former tends to avoid popular Confuſion and 
Riot: But that Reaſon does not apply to the Ob&jeds of 
Election. This was ſettled in the Carmarthen Caſe. [ Rex 


v. Philips, jun. Mayor of Carmarthen, Trin. 1749. 22, 23 


G. 2. B. R.] and it was there holden * that a By-Law can't 
*« exclude an integral Part of the Electors.“ 


I do not fay, that any integral Part is here ſtruck off: 
W hich, I think, could not be done. e 


But a Qualification is required, which is neither mentioned 
in the Charter nor at all connected with their Corporate Cha- 
racter. The Charter ſays the Election ſhall be by the Mayor 
Jurats and Commonalty. The By-Lew ſays it ſhall be con- 
fined to the Mayor, Jurats, and Common Council, and s uch 
of the Commonalty as ſhall have ſerved the Offices of Church- 
warden and Overſeer of the Poor for One whole Year, 


The Charter having named the Common Council ſhews 
that they were meant to be a diſtin Body, or Claſs. Na 
By-Law could haye confined it to the Common Council 
alone Neither can a By-Law confine it to ſuch of the Com- 
monally as are under ſuch a Qualification as is here required. 


The Crown have added no Qualification to the Votes of 
the Commonalty. The By-Law cannot ſuperadd a _ 
cation when the Crown have not ; and which has no Rela- 
tion to or Connexion with their Corporate Character and 


Capacity. It is in the Teeth of the Grant, 


Beſides, 
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Beſides, This is in Effect, putting the Power in Them- 
ſelves : For they have the Nomination of Overſeers. The 
Church-wwardens are not, indeed, appointed by themſelves : 
But They are appointed by Strangers to the Corporation. 
The Makers of the By-Law had no Right to impoſe ſuch 
Qualifications. 


Therefore this By-E.aw is woid. It not only reſtrains the 
Number of Eleftors, but impoſes Qualifications contrary to the 
Intention of the Charter. Therefore it 1s not Juſtified by the 
Caſe of Corporations in 4 Co. 77s 78. 


Mr. Juſtice Y a T x s—Corporations cannot make By- 
Laws contrary to their Conſtitution. If they do, they act 


without Authority, This By-Law is made by the Mayor, 


Jurats, and Common Council; To whom the Power of 
making By-Laws is given by the Charter. 


The Common Council can't be confided as the Repre- 
ſentatives of the whole Body of the Commonalty.— The 
Common Council mentioned in this Ty are plainly az 


h Body from the Commonalty. 
This By-Law was not adually made by the whole Body. 


The Carmarthen By-Law was ſuppoſed to be a By-Law 
_— by the evhole Body: So was the Caſe of Corporations 
Co. Whereas, here, the Mayor Jurats and Common 
Council (which Common Council are à diſtin& Body from 
the Commonalty,) make the By-Law, and place the Election 
in the Mayor, Jurats and Common Council, together with a 
Part of the Common Freemen. 


This Part of the By-Law I therefore hold 1 to be unreaſon- 
able, illegal, and bad. 


Then as to that Part of it which impoſes the Qualification 
upon the Freemen—lt requires from the Electors appointed 
by the Charter, a Qualification not mentioned in the Char- 
ter; the having executed quite diſtin Offices, not at all 

connected with the Corporation. I can not conceive that 
even the 4vhole Body could have thus varied an eſſential Part 
of their Conftitution. 


Theſe Officers (Church-wardens and Overſeers) are alien 
to the Corporation ; and depend upon the Will of Others, 
and partly upon the Nomination of Some of the very Makers 
of the By-Law. 


The By-Law is, in my Opinion, clearly void. 
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Mr. Juſtice As T 0 xn—The Common Council, though 
Part of the Corporate Body, are a di/tin# Claſs from the 
Commonalty ; They are Part of the Sele& Body, to whom 
the Power of making By-Laws is given. A By-Law may 
narrow the Number of the ſame EleQors : But it can not 
transfer the Right of Election to different Perſons, 


There was no Common Council diftin 1 as a ſelect 
Body, either in the Carmarthen Caſe, or in the Corporation- 
Caſe in 4 Co. 77. b: Therefore they remained as Part of the 
general Body: Here, they are a diſtin Claſs, 


The 1 of the edo Chamer is to be conſidered in 
| the Gonſention of 1t. 


You cannot change the Right of the Electors from one 
Body to a different Body, or, intermix. other Perſons 1 with 
Thoſe who have the Right in them. 


TuIsõ By - Eav is a manifeſt Scheme of the Makers of i it, 
to put the Power of Election in themſelves. 


And the Qualification here annexed is a G of their 
Right, till they ſhall have ſerved theſe Offices, reſpectively, 
for a whole Year ; So that it is a Suſpenſion for tavo Years, 
at the leaſt, There 1 is no End of ee. of this Sort. 


It is a bad By-Law. 
The By-Law being thus holden to be bad, the Judg- 


ment was ARRESTED. And the Curt declared, 
that there ought to be No * of the Trial or 
Motion, on either Sice, 


Saturd. rx. ex it ; 
e Rex ver/as Inhabitants of Silcheſter. 


This caſe is already i in Print. It is abridged, in the TABLE. 
See it at large, in my SET TLEMENT-CasEs, No. 176. 
Pa. 551. 


Fotterel 


ae 


th 
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Fotterel verſus Philby. ores 
R. Stowe ſhewed Cauſe againſt the Defendant's being | 
diſcharged out of the Cuſtody of the Marſhal ; a 
Rule for that Purpoſe having been made on Sir Fletcher 
Nerton's Motion, upon the following Fact, viz. 


A Commuititur in Execution was entered in the MarſhaPs 
Book: But No Committitur Fiece was filed; nor was the 
Committitur entered on RECORD within two Terms. 


In 2 Strange 1215, Unavin v. Kirc hole The Court held 
« that the Committitur muſt be actually entered on Record 
„ before the End of the ſecond Term.” 


Here is no Entry of the Defendant's Commitment on the 
ROLL; nor any Committitur-Piece filed, io authorize it's be- 
ing ſo entered on Record. | 


Therefore Sir Fletcher prayed that the Rule might be 
made abſolute for diſcharging the Man: And 


The Rur E was made ABSOLUTE, accordingly, 


Rex verſus Crookes. Weineſday, 
EY 5 Feb. 1766; 


Wy Covar refuſed to u rox Mori an In- 
dictment found at the Quarter-Seſſions for /elling by 


falſe Weights ; though Mr. Wallace made tuo Obſections; 


w:Z. iſt, That the Charge was That the Flour-Scale was 
the lighter ;” from whence He inferred that the Defen- 
dant muſt injure Himſelf, not his Cuſtomers who bought 
Flour of him; 2dly. That the Charge was only of ſelling by 
thoſe falſe Scales, generally, not ſaying where ; So that it did 
not appear that the Offence was committed within the Furiſ- 
diction of ihe Juſtices. 


Tux Court ſaid They were NOT OBLIGED to 
quaſh on Motion: And as this was an Indictment for ſuch an 


| Offence, they might demur to it, * | They af- 


terwards re- 


fuſed to quaſh upon Motion, an Indictment for ſelling Coals by falſe Meaſure, Rex v. 


Oſborn : Monday 28th of April 1776. 
| MorTion DENIED. 


Regula 
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Thi rſd. 6. | 
Feb. 2766. . Regula n 
ORD MANSFIELD mentioned and declared 


that the Court was come to a Reſolution 


That every Rule which ſhall be enlarged to the next ſub- 
ſequent Term, ſhall be fixed to a particular peremptory Day, 
within the Fri five Days of ſuch ſubſequent Term ; namely, 
The firſt Five, to be appointed for the firft Day; the next 
Five, for the ſecond Day ; the next Five, for the third Day, 
the next Five, for the Fourth Day ; the next Five, for the 
Fifth ; and then round again, in Addition to each Day; and [ 
mall be called by the Officer, after the whole Bar ſhall have ( 
moved. | | 0 

: 
7 
0 


His Lordſhip obſerved that this wil be a very great Con- 
venience to the Gentlemen at the Bar, eſpecially Thoſe who 
are in great Buſinefs; As they will kriow when to be ready 
and prepared, by being apprized of the exact Time when 

the Motions are to come on; and allo to the Attornies, who 
will then know with Certainty, abhen to attend their Moti- 
ons, and not be obliged to attend from Day to Day at an 
abſolute Uncertainty when they may chance to be heard. 


Whereupon, I took the Liberty to mention to the Court, 
how very proper ard convenient this Regulation would be 
in another Reſpect allo, vis. in ſaving Expence to the Suitors 
of the Court : For that the Bills of Colts which came before 
Me for Taxations were at preſent full of numerous Charges 
forattending Motions for a great many Days together ; upon 
all Which Days they alledged tbat they bad actually and ne- 
ceſſarily attended ; the Truth of which Aſſertions it was al- 


moſt impoſſible for Me to Judge of, and conſequently to 

"know how many taps: der it was reaſonable to allow j: 
them for. | N 5 

| Lord MaNnsFIELD mentioned this to the Bar, and 10 
ſaid that in this reſpe allo, it would be a great Conveni- L 
ence to the Attormes as well as the Client: For that it was hy 
not worth their while to attend here ſeveral Days at an Un- * 
certainty, for the common Fee allowed for an Attendance; th 
and by this Regulation, the particular Day will * punctu- 10 
ally aſcertained. th 
la 
Maſter Oævben informed his Lordſhip (which He alſo men- th 
tioned to the Bar) that it would be ſtill more advantageous to w. 
the Attornies on the Civil Side; as He never allowed them to 


any more than One Attendance, be their actual Attendances 


Lord 


ever ſo many. 
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Lord MansFiEeLD added a DireQtien, that after 
« every Term, there be a Li/? made out, and fixed up in 
de the Offices, both on the Crown and Civil Side, of the 
“Rules ſo enlarged, and the particular Days when the re- 
«© ſpective Motions are to come on: And that a Copy of 


* ſuch Liſts be delivered to the Judges reſpectively, the 


Pay before the Beginning of every Term.” 


Me morRanDUmM—The next Day (Friday the 7th 
of February) at the Sitting of the Court— 


Lord MansFiELD ſpoke to Both the Clerks of the 
Rules, and told them, that inſtead of going on with five 
Cauſes for five Days, and then round again, (which would 
overload thoſe five firſt Days,) it would be better, and he 
accordingly directed, that the Method ſhould be as follows, 
viz. ©* To appoint the fir five enlarged Rules (either on 
„the Criminal or Civil Side of the Court, as they might 
happen, ) for the fir/t Day of the next Term; the ſecond 
« five, for the ſecond Day of it; the third five, for the 
* third Day; and ſo on, toties quoties, to the 6th, 7th, 8th, 
„ 9th, 1oth, and following Days of ſuch ſubſequent 
„Term, wITHOUT returning back at all to the firſt 
EC Day.” 


N. B. An Attorney now preſent in the Court, de- 
clared publicly, upon his Cauſe being put 
off till To-morrow, That He had attended 
it Fourteen Days, but had not been able to 
get it on;” ſome or other of the Counſel 
concerned in it, being either abſent or other- 
wiſe engaged. | 


This Rule, and the Appointment of particular Days for 
ſpecial Motions, have had a wonderful Effect. 


Formerly, no Rule to ſhew Cauſe came on, till it was 
moved by Counſel; And no Counſel might move oftner 
than once. Matters of the moſt Conſequence and greateſt 
Length, were poſtponed. The leading Counſel could keep 
back what they pleaſed. Buſineſs was thrown off to the End 
of the Term; and ſo great a Load upon the laſt Day of it, 
that though the Court fat till Midnight or later, Nothing 
long could be gone into, but was of Courſe adjourned till 
the next Term ; and with a little Management, (where De- 
lay was wiſhed,) from Term to Term. But ow, though 
the Buſineſs is greatly increaſed, and increaſes daily, the 
whole is gone through with Eaſe; the Counſel know what 
to be prepared upon ; the Attornies know when to attend ; 

Parr IV. Vo. III. Rr e and 
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and every Poſſibility of affected Delay is cut off: No Body 
attempts it ; becauſe they know, it would be in vain. 


Hernaman ver/us Bawden et al.“ Executors 
| of Ford. 


FJ HIS was an Action by a Sailor for Wages in a Voyage 
* to Newfoundland; and from thence, to Spain or 
* Portugal, or ſome Port in the Mediterranean.“ | 


A Verdict had been given for the Defendant: And the 
Judge (Mr. Juſtice Gould) gave the Plaintiff Leave to move 
for a new Trial, without Payment of Coſts; upon a Queſ- 
tion which aroſe at the Trial. | 


The Queſtion. was Whether the Sailors in ſuch Voyages 
* are intitled to their Wages, at Newfoundland, or not till 
*« the Ship's Arrival at the Port of Delivery of the Fiſh. 


The Contract was That the Wages ſhould be paid a: 
that Port at which ſuch Wages were USUALLY due,” 


The Fact was That this Ship was taken, after its Ar- 
„rival at Placentia in Newfoundland; and upon its Voy- 
age from Newfoundland to its Port of Delivery of the 
"Fan. | 


It was inſiſted on the Part of the Defendant, that in the 
Courſe and Nature of his particular Trade to Newfoundland 
for Fiſh, the whole is conſidered as One entire Voyage; and 
is not underſtood to be finiſhed, till the Ship's Arrival at the 
Fort of Delivery of the Fiſh: Though they admitted that 
the general Rule in other Voyages, was, ** that the Wages 
« are due upon the Ship's arriving at its it Port of Deſti- 
© nation or Delivery,” | 


Contra—for the Plaintiff, It was denied that this is the 
Courſe or Cuſtom in thoſe Neaufoundland- Voyages; unTLess 
it be particularly ſpecified in the Contract: Which, the Plain- 
tiff's Counſel faid, was uſually done, when this was intended 


by the Parties. 


They argued, that Freight is the Mother of Wages ; and 
that the Quantum of the Freight is quite immaterial. 


Here, no ſuch Cuſtom as is alledged, has been proved. 


Indeed, a ſpecial Contract may control a general Law: 
But this Contract does not do ſo, Nor can the Or1nien of 
two or three Witneſſes, or even of the Jury eſtabliſh it as a 


Cuſtom. 
And 
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And its being uſually inſerted in the Contract, proves“ — 
there is no ſuch general Cuſtom.” 


Lord Mans ritLpelt depends upon a Matter of 
Tad, whether this Caſe is within the general Rule of Law: 
Which Matter of Fact is WHERE the firſt Place or Port of 
wy Ds LIVERY, upon this Voyage or Contract, is.” 


It is a Voyage from Barnſtaple to Portugal or Spain, or 
other Port in the Mediterranean, taking in a Cargo of Fiſh at 
Newfoundland, And ſo is the very Contract itſelf: Which 
deſcribes it as One ſingle Voyage ; which is to end either in 
Spain or Portugal or ſome Port in the Mediterranean, at the 
Election of the Freighter., 


And the Ship was loſt before it arrived at its Port of De- 
livery. 


Therefore the Verdict is right. 


Mr. Juſtice WiLmoT concurred. Ne is 
vor the Delivering Port; but the Loading Port: There the 
Cargo is to be put on board; which Cargo is to an, the 
Profit of the Voyage. | 


This is a Contract for a Voyage from 13 to ſome 
port in Spain or Portugal, or ſome Port in the Mediterranean, 
going round by Newfoundland. 


Mr. Juſtice Ya TEs concurred, *Tis all One entire Voyage. 


The Fiſh is the only Lading of the Ship: No Matter where 
taken in. And the Ship was loſt before its Arrival at the 
Port of Delivery. As the Freighter loſt his Cargo, 
the Mariner ought to loſe his Wages. The Verdict is 
right. 


Mr. Juſtice As Ton declared Himſelf to be of the 


| ſame Opinion. 


The Poſtea was ordered to * e to the 
DEFENDANT. 


Benſon, verſus Sir * Frederick, Bart. 


ORD MANSFIELD reported the Evidence given 

upon a Writ of Inquiry which had been executed be- 

tore Him; and upon which 1501. Damages had been given. 
C2” It 


| 
4 


y 
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It was an Action brought againſt the Defendant, who 
was Colonel of the Middleſex Militia, for ordering the Plain- 
tiff, who was a common Man therein, and had a Furlough 
from the Major, to be ſtripped, and to receive 20 Laſhes 
from two Drummers: | | 


Mr. Morton had moved to ſet aſide this Verdict, for Ex- 
CESSIVENESS of Damages; and had obtained a Rule to 


ſhew Caule, 


The Counſel on both Sides left it upon his Lordſhip's 
Report. | 


Lord MansriELD ſaid, He had no Doubt but that 
it might be right to give an Opportunity of reconſidering 


Verdicts where exceſſive Damages had been given. 


But in the preſent Caſe, He was not diſſatisfied with the 
Verdict: For Sir Thomas had manifeftly aQed arbitrarily, 
unjuſtifiably and unreaſonably, He had ordered this inno- 
cent Man to be flogged (though unjuſtly and improperly), 
merely out of Spite to his Major; becauſe the Major (Spin- 
nage) who gave the Man the Furlough, had offended Him: 
In which, He aQted malo Animo, and out of mere Spite and 
Revenge. And the Man, though not much hurt indeed, 
was ſcandalized and diſgraced by ſuch a Puniſhinent. The 
Defendant is a Man of fuch Subſtance as to be very able and 


ſufficient to pay this Sum ; and could only fave a Part of it 


by having a new Writ of Inquiry, if We were to direct one. 
His Lordſhip acknowledged that He thought the Damages 
were very great, and beyond the Proportion of what the 


Man had ſuffered : And yet, under the whole Circumſtances 


V. ante, 
pa. 394. 


of the Caſe, he was not for granting a new Trial. 


Mr. Juſtice WIL MO T concurred ; and obſerved, that 
it was rather owing to the Lenity of the Drummers than of 
the Colonel, that the Man did not ſuffer more. Therefore, 
though He had no Doubt but that the Court might look upon 
theſe Damages to be too high, in a common and ordinary 
Caſe, and had Power to ſet aſide the Verdict and award a 
new Writ of Inquiry; yet, as in his Caſe, the Defendant 
had acted very arbitrarily, and was well able to pay for it, 
He did not think the Court were obliged to ſet aſide the 
Verdict that the Jury had found. | 


Mr. Juſtice As Ton concurred. He was very ſull in 
vindicating the Diſcretion of the Court to grant new Trials, 
even when the Damages were ideal; and cited the Caſe of 
* J//ood v. Gunſton. But as inthe preſent Caſe, the Defend- 


ant had atted very arbitrarily and unjuſtifiably, and under 
-” the 
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the Circuuſtances that appeared upon the Report, He did 
not th ink this to be a proper Occaſion for the Court to ſet 
the Verdict aſide. c | . 


Fer Cur. unanimouſly, 


Ru LE DISCHARGED. 


Heſketh verſus Braddock. . 


HIS was a Writ of Error from the Great Seſſions for 

the County of Chefter ; who had reverſed the Judg- 
ment of the Portmote-Court of the City of Cheſter, in an 
Action of Debt brought there for recovering a Penalty of 
five Pounds, upon a By-Law made by the Corporation of 
the City of Cheſter. The Breach of the By Law was aſ- 
ſigned in the Defendant's keeping an open Shop, and exer- 
ciſing the Trade of a Grocer, within the ſaid City ; though 
He was not a Freeman of the City. 


The original Action was brought by Peter Ellames and 
Henry Heſketh the Treaſurers of Cheſter, in the ſaid Court 
holden before the Mayor called the Portmote Court; and 
Judgment was there given ſor the Plaintiffs : After which 
Judgment, Peter Ellames died. | 


The Declaration ſtates an ancient Cuſtom, ** That no 
% Perſon whatſoever, not being free of the ſaid City, might 
or ought to ſell or put to Sale any Wares or Merchandizes 
within the City or the Liberties thereof by Retail; or 
keep any open or inner or other Place or Room for Shew 
Sale or putting to Sale of any Wares or Merchandizes by 
Retail; or to uſe or exerciſe any Art, Occupation, Myſ- 
„ tery or Handicraft within the ſame City; the Time of 
the Fairs excepted.” Then it ſtates a Cuſtom “ that 
* the Mayor Aldermen and Common Council might ordain 
fit Remedy for any Cuſtoms that might ſeem difficult or 
“ defeQtive; or if any Things newly arifing, where Remedy 
"© before was not erdained, ſhould need Amendment.” 


Then the Declaration ſtates, That at a Common Council 
holden on 26th September, 9 Geo. 2. before the Mayor &c. 
duly aſſembled according to the aforeſaid Cuſtom &c. a By- 
Law was made, That no Perſon whatſoever, not being 
free of the ſaid City, ſhould, at any Time after the Feaſt 
of St. Michael the Archangel then next enſuing, by any 
Way, Colour or Means whatſoever, either directly or in- 


directly, by Himſelf or any Other, Shew Sell or put to 


Sale any Wares or Merchandizes whatſoever, by Retail; 


or keep any Shop or other Place whatſoever, inward or 
«« outward, 


A 
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«© outward, for Shew Sale or putting to Sale any Wares or 


% Merchandizes whatſoever, by way of Retail; or uſe an 
«© Art, Trade, Occupation, Myſtery or Handicraft whatſo- 
«© ever, within the ſaid City or the Liberties or Suburbs of 


the ſame, (the Time of Fairs in the ſaid City excepted ;) 


«© upon Pain to forfeit the Sum of Five Pounds fc. to be 


«© recovered by Action of Debt, Bill or Plaint, to be proſe- 


<< cuted in the Name of the Treaſurers of the ſaid City, in 
the abovementioned Court of Portmote, to be held before 
* the Mayor c. c. with Coſts of Suit; and that (after the 
Coſts of Suit had been deducted, ) One-third Part of ſuch 
«© Forfeiture ſhould be diſtributed among the Priſoners in 
the Northgate-Gaol of the ſaid City; and another Third 
Part ſhould be paid to Him or Them who ſhould firſt 
give Information of ſuch Offence.” | 


Then the Declaration aſſigns the Breach, as is above- 


mentioned. 


The Defendant pleaded *©* Nil debet:? And Iſſue was 
Joined thereon ; and a Venire awarded to the SHERIFF Ss of 


the City of Cheſter. 


The Defendant, on the Return-Day of the Venire chal. 
lenged the Array of the Pannel, becauſe it was arrayed and 


made by the SHERIT FS Who were Citizens and Freemen of 


the ſaid City, Wherefore he prayed ** that the ſaid Panne! 
might be quaſhed,” Db: | 


To this Challenge of the Array of the Pannel, the Plain- 
tiffs demurred. And the Defendant joined in Demurrer. 
After which ſoinder in Demurrer, the Record immediately 
proceeds thus And hereupon, it is judicially taken Notice 
„ of, by the ſaid Court here [the Portmore-Court] and is 
% known to the ſame Court, that by the Cuſtom and Con- 
„ ſtitution thereof and of the City aforeſaid, no Perſon or 
„ Perfons can or ought to array the Pannel of any Jury 
« within the Juriſdiction of the ſaid Court or in any Civil 
„ Suit within the ſaid City, other than the Sheriffs of the 
% City for the Time being, or One of them, or (by reaſon 
of any Default in the ſaid Sheriffs) the Coroners of the 
« ſaid City for the Time being, or One of them ; and that 
* by the Cuſtom of the ſaid City from Time immemorial, 
* 0 Perſon or Perſons can or ought to be Sheriffs or Co- 
«© roners of or within the ſaid City, but Citizens and Free- 


men of the ſame City.“ 


The Record then ſtates the Judgment of the Portmote- 
Court, That. the ſaid Challenge of the Defendant to the 
„ ſaid Array of the ſaid Pannel be diſallowed ; and that the 
*© ſaid Fannel of the aforeſaid Jury fo arrayed as aforeſaid, 


'* be allowed and taken,” . 
; 2 nen 


OBE Wat 


„F MB en 7 in Ea. NO. WE. 


Hilary Term 6 Geo. 3. B. R. 


1849 


6 


Then the Record goes on and ſtates that the Defendant, 
ore tenus, in open Court challenged the PoLLs ; becauſe the 
Furors and each of them were Citizens and Freemen. 


This Challenge was alſo diſallowed by the Portmote-Court : 
And thereupon the Iſſue was tried; and a Verdict found for 
the Plaintiff ; and Judgment accordingly. 


A Writ of Error was then brought in the Court of Great 


Seſſions : And the Judgment of the Portmote-Court was re- 


verſed there, Upon which Judgment of Reverſal, the pre- 
ſent-Writ of Error was brought here, | 


On Tueſday the 2Bth of January laſt, this Caſe was argued 


by Mr. Davenport for the Plaintiff in Error, (who was alto 


the original Plaintiff below,) and Mr. Afbur/t, for the De- 
fendant, (who was the original Defendant below). 


Mr, Afhur/t declaring that He did not mean to diſpute the 


Cuftom, nor the * By-Law, nor the Form of the Declaration; ® It had 
been obj ect- 


ed below, 
& that the 
«© By-Law 
founded was 
«© bad Cuſtom; in as much as it appeared thereby, that none could array 


but chiefly objected to the IMTEREST of the Sheriffs and 
Turors. | 


cc was a bad one; and that even the Cuſtom itſelf, upon which it was 


« Pannel but Perſons who were themſelves Freemen.“ 
Mr. Davenport applied Himſelf to anſwer that Objection. 


It was in the Portmate-Court objected, on the Part of the 


Defendant, ** That the Sheriffs and Jurors were Citizens 


and Freemen of the City of Cheſter.” 


He firſt cited Co. Lite. 156. 157. And then endeavoured to 
ſhew that the Sheriffs were either not intereſted at all; or 
if at all, at leaſt in fo ſmall and trifling a Degree that it could 
be no Objection to their returning the Venire And that the 
Intereſt of the Jurors was likewiſe either none at all, or not 
ſufficient to ground the leaſt Suſpicion of Bias upon, Indeed, 
the Objection does not lie at all againſt ſuch of the Freemen 
as are not Traders. | 


One third Part of this Penalty is to be given to the Priſon- 
ers; One third to the Informer ; and One third is unappro- 
priated : The Freemen have no Benefit in it, as ſuch, If they 


had, it would not be a ſufficient Objection: As appears by 


2 Lev. 231. Rex v. Mayor, Citizens Cc. of London. 


Admitting 


the 


1850 
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 Aadmilting that there may be a ſmall remote Intereſt“ 
Yet the Caſe of Ball and Boftock in 1 Strange 575, ſhews 
that a Perſon though in ſome Degree intereſted, may yet be 
a Witneſs. | 


In the Courſe of his Argument, he endeavoured to ſhew 
that the By-Law was a good One; and cited Carthew 480. 
The City of London v. Vanacker, 1 Ld. Raym. 496. S. C. 
(with Reſpect to the City of London fining thoſe who are 
elected and refuſe to ſerve the Office of Sheriff.) 1 Lev. 14. 


Mayor and Commonalty of London v. Bernardiſton. 2 Keble 


205. Mayor and Commonalty of London v. Gould. 12 Med. 
669. The City of London v. Wood. 1 Salk, 397. S. C. 8 Rep. 


121. Waganor's Caſe. 2 Brownl. 289. S. C. Waggoner v. 


Fiſh. Wakheman v. Harris, B. R. Trin. 1753. 26, 27 Geo. 2, 


in Worceſter. Bodwick v. Fennell, M. 1748. 22 G. 2. B. R. 


on a like By-Law as the preſent ; at the Devizes. Errington 
v. Geekie, Paſch. 9 G. 2. B. R. there cited. | 


The ſame Objection mult lie againſt a Judge, as againſt a 
Jury : Becauſe One is to judge of the Law ; the Other, of 
a Fact. 


Here, the Mayor, Sheriffs, Coroners, and Jury were All 
of them Citizens and Freemen. 


. * * ; 


No Part of the Penalty appears, upon the Face of the Re- 


cord, to belong to the City Nor is it neceſſary that every 


Freeman ſhould be conſidered as intereſted. 


He therefore prayed that the Judgment of the Great Seſ- 
ſions of Chefter ſhould be. reverſed. 


Mr. Afpurft, contra, for the Defendant. 


The Sheriff, at the Time of arraying the Pannel, was a 
Citizen of Chefler ; and appears upon the Face of the Re- 
cord to be ſo: And this is a good Cauſe of Challenge, Co, 
Lu. #57. 12 Mod. . | | 


The Intereſt of the Sheriff is either direct, or at leaſt ſo 
conſequential as to affect him. 


The Penalty is divided: One third to the Priſoners, One 
third to the Informer, and One third remains undiſpoſed of, 
and therefore belongs to the Plaintiff (the Treaſurer) for the 
Benefit of the Corporation. (For which, he cited a Caſe in 
H. 3G. 1. B. R. Hollings v. Hungerford.) And the Sheriff 
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is confeſſed, by the Demurrer to the Chalienge, to be a Citi- 
zen; and, as ſuch, to be intitled to a Part of it. 


He cited the Caſe of Anſtey v. Dowſing, 2 Str. 1253, in 
Anſwer to the Minuteneſs of the Intereſt not making any 
Difference. Any Degree of Intereſt is an Objection. So it 
is to Witneſſes with Regard to the Repair of County-Bridges. 
So it is to Corporators: 1 Fern. 254, Corporation of Sutton 
Coldfield v. Wilſon. So it is to Pariſhioners : 2 Vern. 317. 
Dodſavell v. Not. —; Where the Suit related to the Loſs of 
Money given for the Benefit of the Pariſhioners; and the 
Queſtion was Whether any Inhabitant of the Pariſh ought 
« to be admitted as a Witneſs ;” and it was infiſted * that 
« the Intereſt was ſo minute and inconſiderable, that it 
could not be preſumed to influence or bias the Witneſs in 
« his Evidence.” But the Court, in that Caſe, ſaid “ the 
“ Caſes, where the Party was concerned in Intereſt, though 
„never ſo ſmall, have always prevailed: And it was fo re- 
« ſolved, upon great Debate, in the Caſe of the City of 
„London concerning the Water-Bailiff,” . 


Therefore the Minuteneſs of the Intereſt is out of the 
G | 


But if the Sheriff's Intereſt is not direct, it is at leaſt con- 
ſequential, and a principal Cauſe of Challenge. 


The Caſe of Witneſſes is applicable to the preſent Queſ- 
tion. They are not admiſſible, if intereſted ; as for Inſtance, 


A Commoner to a Right of Common 


A Pariſhioner=to a Modus; 


A Pilot—about fteerivg a Ship, 1 Salk. 287. Martyn v. 
Kendrickſon—ln which laſt Caſe,. Holt, C. J. would not ſuffer 
the Pilot to be a Witneſs; becauſe he was anſwerable, if 
faulty in ſteering, to the Maſter. Indeed, the Objection lies 
ſtronger to a Jury-man, than it does to a Witneſs—There is 
a Check on the One: None on the other. 


This being a plea of Nil deber, It was neceſſary to prove 
the whole Declaration; and, conſequently, to prove the Cuſ- 
tom, and alſo the By-Law : And therefore the Jury ought 
not to have been returned by Citizens and Freemen, who muſt 
have a Bias in its Favour, 


As 


| 
| 
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As to the Reaſon given in the Record, why the Court he. 
low did not allow the Challenge It is an arbitrary Reaſon : 
It ſhould have come by way of Counterplea. 


Beſides, ſuch a Cuſtom as is there alledged, ** that zone 
** but Sheriffs and Coroners can array the Pannel,” is a bad 


 Cuflom. 


This By-Law does not nor could exclude this Court from 
trying this Cauſe ; nor could hinder it from being tried elſe. 
where than in the Portmote-Court. Therefore if the Sheriff; 
and Coroners could not return a Jury, the Plaintiffs iG «T7 
have tried the Cauſe ELSEWHERE. EL. ; 


He then anſwered the Caſes cited on the other Side. 


The Caſes in 1 Id. Raym. 496, Carthew 480, and 1 Lev. 
14, were upon Returns to Writs of Habeas Corpus : This is 
by way of Challenge. 2 Keb. 295, is as much for Me, as 
for Mr. Davenport. 2 Lev. 231, does not hold ſo ſtrong, as 
in the Caſe of a Sheriff. 


In the Caſe of Bodwick v. Fennell, there was no Challenge: 
And the whole Penalty was given to the Informer, in that 
Cat. 


As to Wakeman v. Harris—No proper Bill of Exceptions 
was tendered or figned : Therefore they could not take Ad- 
vantage of the Exceptions there, 


Therefore He prayed that the Judgment might be af- 
firmed. | | 


Mr. Davenport, in Reply lt is not neceſſary for the Court 
to infer here, that the Treaſurers are Truſtees for the Corpo- 
ration. No ſuch Thing appears upon the Record. 


As to Hollings v. Hungerford==The Chamberlain was a 
Stranger to the Corporation. But if not, yet this has never 
been obj ected to the Mayors of London bringing theſe Actions. 


As to Commoners, Pariſhioners, Pilots, c- There the 
Intereſt is conſiderable: Here, it is Nothing, or next to 
Nothing. 


This Cuſtom does NOT depend upon the Succeſs of this 
Action. | 


They can make no effectual By-Law, if they can not ſup- 
port this By-Law. 


All 


th 
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All Courts muſt tate Notice of their own Cuſtoms: And 
their Cuſtoms can be tried no where elſe. 


But Mr. Aſbur/t ſays © that if it can not be tried elſe- 
„„ where, it is a bad By-Law.” | | 


| Anſwer—The By-Law is a good By-Law : It is admitted 
to be ſo; and the Caſe of Bodwick v. Fennel proves it. 


Returns to Writs of Habeas Corpus are as much in Point, 


| as other Caſes. And in the preſent Caſe, there was a Pro- 


cedendo granted by the Chancery-Court of Exchequer at 


Chefter : * Therefore thoſe Caſes of Procedendos are in * [This ap- 
| pears upon 
the Record. 


Point. 


Lord MansrFitr p—We will look into the Cafes : 
And if We have any Doubt, We will let you know ; that 
it may be argued again. It We have no Doubt, We will 


let you know our Opinion. 


I think this is the firſt Caſe where the Objection has been 
taken upon the Record. 


Cur. adwviſ. or Ulterius Concilium; 
(eventually, as the Court ſhould direct.) 


On Friday the 7th of February it was ordered to ſtand for 
Judgment on Tueſday the 11th. | 


And now 


Lord Mansritty delivered the Reſolution of the 
Court; to the following Effect. 


This was an Action of Debt for the Penalty of a By-Law, 
which the Defendant was ſuppoſed to have incurred by keep- 
ing a Shop within the City of Chefter, not being a Freeman. 


The AQtion was brought in the Portmote-Court, which is 


holden before the Mayor ; and was proſecuted by the Plain- 
tiffs, as Treaſurers of the City, (who are ſimilar to Cham- 
berlains in other Corporations.) 


The Declaration ſtates a Cuſtom in the City of Cheſter, 
„ That no Perſon who is not 4 Freeman could keep any Shop, 
gor expoſe Goods to Sale by Retail, within the faid City; 


*© excepting at Fairs,” And then the By-Law is ſet forth: 
„ « Which 


| 
' 
| 
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Which ordains That 10 Perſon who is not free of the 
City, ſhould ſell Goods by Retail, or keep any Shop for a 
«© Retail Sale, within the ſaid City, excepting at Fairs; upon 
« Pain of forfeiting 51. for every Offence.” This Penalty is 
directed by the By-Law to be recovered by Action of Debt, 
to be proſecuted in the Name of the Treaſurers of the City, 
in the Portmote-Court to be holden before the Mayor : And 
One third of the Penalties (deducting the Coſts) is allotted to 
the Poor Priſoners in the North Gate Gaol of that City, 
another 'Third, to the Perſon who ſhould firſt give Informa- 
tion of the Offence ; and the remaining Third is left undiſ- 
poſed of, The Declaration then charges, that the Defendant 


had kept an open Shop in the City, not being free; in Vio- 


lation of the Cuſtom and By-Law aforeſaid ; And therefore 
the Plaintiffs, being Treaſurers of the City, demand this 
Penalty. | 

To this Declaration the Defendant pleaded “ Mil debet :” 
And Iflue being joined thereupon, a Venire was awarded to 
the Sheriffs of the City, to return a Jury of twelve free and 
lawful Men of the City. 


When the Jury were returned, the Defendant challenged 
the Array; becauſe the Sheriffs were Citizens and Freemen, 


The Plaintiffs demurred to the Challenge ; and the De- 
fendant joined in Demurrer, | 


In this Part of the Record, an extraordinary Entry is in- 
troduced, as a Suggeſtion of the Court, That it was judicially 
taken Notice of, that by the Cuſtom of the City, No Perſon 
* could array any Fury, within the Juriſdiction of that 
«© Court, but the Sheriffs or Coroner of the City, or One of 
«© them:” And“ that none could be Sheriffs or Coroners, but 
Citizens and Freemen.” 


After this Suggeſtion, The Court gave Judgment on the 
Challenge, That the ſame ſhould be over-ruled, and the 
% Array allowed.” | 


The Defendant then challenged the Polls of the Jury; 
becauſe They were, All of them, Freemen. 8 : 


And this Challenge was alſo diſallowed. 


And thereupon, the Jury (thus returned and objected to) 


proceeded to try the Iſſue: And a Verdict and Judgment 
were given for the Plaintiffs, 


Upon 
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Upon this Judgment, the Defendant brought a Writ of 


Frror in the Court of Pleas for the County Palatine: And 
| there the Judgment of the Portmote-Court was re- 


; verſed. 


And upon this Judgment of Reverſal, the preſent Writ of 


| Error was brought in his Court. 


| Tur Exroxs for which the Judgment was reverſed in 
| the County-Palatine Court, were— 


iſt. Becauſe the zo Sheriffs who returned the Jury, and 


| the Furors themſelves were Freemen of the City, and (as 
| ſuch) were intereſted in the Matters to be tried; and there- 
fore that the Challenges were erreneouſly over-ruled : 2dly. 
| That, as it appears from the Suggeſtion introduced into the 
Record, that in the Portmote-Court, no Jury could be re- 


« turned, but &y Sheriffs or Coroners, who are Freemen of 


| « the City; The By-Law which confines the Action to ſuch a 
| © Juriſdition (where the Sheriffs and Jury muſt neceſſarily 


« be intereſted) is, in that reſpet, a bad and illegal By- 


« Law.” 


In anſwer to theſe Objections, it was argued for the Plain- The Plain- 


*« reſted at all, in the preſent Suit.“ 


It was admitted, © that where a Corporation are Parties 
„to the Suit, or immediately intereſted in the very Iſſue in 
* Queſtion, No Freeman can be either a Juror or a Wit— 


| © nels.” Co. Litt. 157. 3 Keble 12, 295, But it was ſaid, 


that in this Caſe, the Corporation are no Parties to the 
Action, nor any way concerned in the Point in Iſſue. That 
the Suit is by the Treaſurers in their ſeparate Capacity; and, 
whatever be the Event of it, the Corporation can neither pay 
nor recover any Cos. That in this Action, the Object of 
Litigation is merely the Penalty of the By-Law ; And in that 


| Penalty, the Corporation have no Share or Intereſt. 


It was further argued, That though the By-Law is found- 
ed on a Cuſtom ** to exclude all Foreigners from the City“ 
and the Freemen may be ſaid to have an Intereſt in that Ex- 


| clufion ; yet this is a remote Conſideration, which, at moſt, 
can affect only ſuch of the Freemen, as happen to be Traders. 


That the Circumſtance of a Freeman's being a Trader, is a 


particular uncertain Incident; which, if it happens to oc- 
our in any of the Jurors, might indeed warrant a Challenge 


for 


| tiffs, ** That neither the Sheriffs nor the Jurors were inte- tiffs Argue 
ments. 
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Thr 3 (where the Fact would be tried: ) but that 2 
mere Poſſibility of ſuch an Intereſt is no ſufficient Ground fer 
a principal Challenge, 


It was alſo obſerved, that the Verdict for this Penalty 
would not avail the Corporation, in any Suit upon the Cuy/. 
tom. For, if the Cuſtom were to be litigated in a ſuperior 
Court, the Corporation could not give this Verdict in Evi 
dence, 


And as to the Suggeſtion—It was inſiſted, that ewery Cour: 
muſt judicially take Notice of their own Cuſtoms : And, as 
none but Freemen could poſſibly be either Sheriffs or Jurors, 
If the preſent Objection ſhould prevail, this By-Law would 
be left without a Remedy to enforce it; and conſequentiy 
there would be a Failure of Juſtice. h 


Tuis is the Subſtance of the Arguments which were of- 
fered in Support of the Judgment of the Portmete-Court, 


But We are All very clearly of Opinion, that in this Caſe 
neither the Sheriffs nor Jury were competent ; and therefore 
the Challenge was IMPRKOPERLY over-ruled at the Portmote- 
Court. | 


There is no Principle in the Law more ſettled than this— 
That any Degree, even the ſmalle/t Degree of Intereſt in the 
Queſtion depending is a deciſive Objection to a Witneſs, 
and much more to a Juror, or to the Officer by whom the 
Jury 1s returned. 


The Law has ſo watchful an eye to the pure and unbiaſſed 
Adminiſtration of Juſtice, that it will never truſt the Paſſtons 
of Mankind in the Deciſion of any Matter of Right, If, 
therefore, the Sheriff, a Furor, or a Witneſs be in any Sort 
intere ſted in the Matter to be tried, the Law conſiders Him 
as under an Influence which may warp his Integrity, or per- 
vert bis Judgment; and therefore will not truſt Him. 


The Minuteneſs of the Intereſt won't relax the Objection. 
For, the Degrees of Influence can't he meaſured : No Line 
can be drawn, but that of a total Excluſion of all Degrees 
whatſoever, 


In the preſent Caſe, every Member of the Corporation was 
_ evidently intereſted in the very Iſſue to be tried. For, the 
Cuſtom to exclude all Strangers from trading in the City,” 
is the main Foundation of the Action; It is the only Ground 
upon which ſuch a Bye-Law could, in any Caſe, be valid. 
For, a By-Law © to exclude,” without a Cuſtom to ſupport 
it, would be void, as an illegal Reſtraint upon the Common 
Right of the Subject. 
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It was therefore neceſſary for the Plaintiffs to alledge this 


| Cuſtom in their Declaration. And the Defendant's Plea of 


« Nil debet” puts the whole Declaration in Iſſue. Upon that 


| Iſſue, the Plaintiffs muſt prove the Cuſtom © to exclude,” as 
| well as the By-Law: And the Jury muſt form their Verdict 
| upon the whole. For, All the Facts alledged muſt concur, to 


prove the Defendant indebted to the Plaintiffs. /f there was 


no ſuch Cuſtom, the By-Laxw was a Nullity ; and conſequent- 
hy, the Defendant could not owe the Penalty, 


So that here every Freeman was intereſted in the very 


| Iſſue to be tried. They may indeed, have no Share in the 


Penalty itſelf; But they are intereſted in the FaQs on which 


the Penalty depends. 


The Excluſion of Foreigners is a Mov oro L V to the Free- 
men themſelves. The enforcing of this Excluſion by By- 
Laws and Penalties is ſecuring that Monopoly. And in this 


Action, the very Freemen who were to gain by ſecuring this 


Monopoly, were the Jury to determine it. Therefore every 
Freeman had an Intereſt and Bias in the Matter of the Ifſue 


to be tried in this Cauſe. 


It is no Anſwer to the ObjeRion, to ſay that They were 


to have no Part of the Penalty : For ſtill they had a Bias 


upon them in Relation to the Queſtion to be tried. What- 
ever the Action may be, if a Juror be intereſted in any of the 
Matters in Iſſue, He is unfit to try them, The Incapacity 
ariſes from his Bias in the particular Facts he is to try: And 
whatever be the Facts which that Bias touches, He is inca- 
pable of trying hoſe Facts. | 


In the Caſe of Day v. Savadge, in Hobart $7. The Suit 


was an Action of Treſpaſs between two private Perſons. But 
an Iſſue being taken upon a Cuſtom in London ** for every 
„% Freeman to be diſcharged of Wharfage, The Court 
would not ſuffer this Cuſtom to be proved by the Recorder : 
And on that Occaſion they held that where the Ifſue con- 
** cerns a Corporation, though they be not directly Parties to 
„the Suit, if they are to make the Pannel, or any of their 
Is my are to go upon the Jury, it is a Cauſe of Chal- 
«cc enge.“ : 


None of the Caſes which Mr. Davenport has cited on the 
Part of the Plaintiff, come up to the preſent Caſe. Yanacker's 


Caſe was on a By-Law that affected their own Members 


only; and where the Parties on both Sides were equally 
Freemen. | | 


In 
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In the Caſe of Bodwick v. Fennel, it was ſtated at the Bar, 
* That no Exception or Challenge was taken.“ And as a 
Party may wave All Exceptions, if he pleaſes; If he does 
not object, it is a virtual Acquieſcence. | 


In Wakeman v. Harris, there was alſo no Challenge ; And 
the Bill of Exceptions was not ſealed: And theretore the 
Court could not take any Notice of it. 


- The Caſe of the City of London v. Wood, was cited on both 
Sides. Mr. Davenport relied on the Words of Lord Chief 
Baron Ward, That the Objection to the Mayor's fitting as 
Judge in a Cauſe of the Corporation was not ſo much in 
Point of Intereſt, as Inconſiſtency. But is not the Intereſi a 
great Ingredient in that Inconſiſtency? And hence comes the 
Rule That no Man ſhall be Judge in his own Caule,” 
And the ſame Rule will equally apply to a Juror. 


It was ſaid, That if the Defendant's Challenges be al- 
« lowed, the Corporation will be left without Remedy on 
„the By-Law.” | 


The Anſwer is, That F the Fact be true that they can 
«© 1impannel no Jury but Freemen,” The Fault was their 
own, in confining the Action to their own Court, On the 
other Hand, if they had a Power (as the City is a County of 
itſelf,) ro have impannelled Non-Freemen, it was their own 
Fault that they did not. 


In the Regulation of their own Members, they may in- 
deed make By-Laws, and enforce the Obſervance of them 
by Proſecutions amongſt themſelves ; Becauſe every Member 
of the Corporation is bound by the JuriſdiQtion into which 
he voluntarily enters; and being all of them Freemen, their 
Circumſtances are equal. But if Corporations were to try 
their own Suits againſt Strangers, upon a By-Law ** for ex- 
«« cluding all Traders but themſelves,” there wonld be an 
End of the Diſtinction which has long been eſtabliſhed, 
that a By-Law which lays this Reftraint upon Trade, is 
void, unleſs there be a Cuſtom to ſupport it.” 


If the Cuſtom be a neceſſary Foundation for ſupporting ſuch 
a By-Law, it is neceſſary to prove it. But if the Freemen 
themſelves might determine upon it, they would not be 
very exact in that Proof: And By-Laws themfelves, avith- 
out any ſuch Cuſtom, would ſaon have an equal Effect. 


Had this By-Law been general, without limiting the Adion 
io the Treaſurers, or to their own Court, They might then 
have 
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have tried it i in a ſuperior Court; and the whole would have 
come to a proper Deciſion. 8 


Therefore We are All of n « that the Judgment 
« of the Court of Great Seffions, reverſing the Judgment of 
« the Portmote Court, ought to be affirmed. 8 


© JubomenT of the Great Seſſions AFFIRMED. 


© 92 F »+ 


Rex vag Inhabitants of Dunchurch. 


See this Cake ABRIDGED, in the TABLE; and at large, in 
the Quarto-Edition of wy SETTLEMENT- Casss, No. 177. 
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Sir George Colebrooke, Bart. verſus Elliott. 


HIS was an Action of Debt brought by the Lord of 
the, Manor of Stepney, for an Amercement ſet and 


 affeered in the C ourt-Leet of that Manor. Ni! debet was 


N Iſſue taken thereon ; the Cauſe tried before Lord 
ansfield ; - and a Verdict found for the Plaintiff, | 


On Monday the 27th of January 1108 Mr. Bainham 
moved, on Behalf of the'De endant, for a new Trial ; re- 
ſerving a Claim to a future Motion in Arreſt of Judgment : 
And He now propoſed no leſs than ſeven Objections. But 


* the Diſcuflion of them. was ee to the following 


W N 


On which Wedneſday (the 27th of January 1766) He 
was ſupported in his Motion, by Mr, Serjeant Burland : 
And they obtained a W's 


Rule'to Bow Cauſe 4 * the Verdict ſhould not 

„be ſet aſide, and a new. Trial had”; with Li- 

berty to move, afterwards, in Arreſt of a 
ment, | 


On Saturday the Bth of February 1766, Lord Mansfield 
reported che E. Evidence; given at the Trial: And 


Sir Fletcher Norton, Mr. Morton, and Mr. Dunning ſhewed 
Cauſe why there ſhould not be a new One. 


Paar IV. Vol. III. 8 They 
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They were anſwered by Serjeant Burland, Mr. Stower, and 
Mr, Bainbam. 


Lord MansyieLD ſaid it would be proper to look 
into it : And it ſtood upon a 


5 Curia adviſare vu. 
On Wedneſday the 12th of February 1766, 


Lord MansFiELD delivered the Reſolution of the 
Court, which was to the following Effect. 


This is an Action of Debt for Amercements ſet and affeer. 
ed in the Court-LE A’ belonging to the Manor of Stepney. 


The Fact charged in the Declaration and Preſentment 

| (which is ſet forth in the Declaration) is the Defendant 

=_ | having in his Cuſtody, and expoſing to Sale, a Loaf of Bread 

pretended to be and as and for a Quartern Loaf of the Weight 
of 4/6. gen. f; whereas it wanted 402. and 4. Nt de 
«© bet” was pleaded ; and Iſſue joined: The Cauſe waz 
tried; and a Verdict given for the Plaintiff. 


Upon the Trial it was objefted © That the Preſentment 

given in Evidence was neither /ea/ed nor indexted, as it 

13 E. 1. * ought to have been by the Statutes of Ye/tm. 2. c. 13. 
4% and 1 Eqdw. 3. Stat. 2. c. 17.” 


Leave was then given to the Defendant, to move for a 
new Trial, without Payment of Coſts, 


Afterwards, another Objection was taken here at the Bar, 
« That the Court Leet had no Furiſdiction. | 


Some 1 ObjeQions were alſo taken ; Which have beer 
fince dropped. 3 


1 In our Opinion, It is nt neceſſary that a Preſentment of 
; | this Kind ſhould be either Jealed ar indented. 


The Turn, and the Leet (derived out of it) were anciently 
the principal Courts of Criminal Juriſdiction; coeval with 
the Eſtabliſhment of the Saxons here. There were no Traces 
of them, either amongſt the Romans, or Britains: But the 
Act. vity of thoſe Courts is marked very viſibly both amongſt 

the Saxons and the Danes. . 


By 
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By Magna Charta, cap. 17. Their Juriſdiꝰ ion is abridged, 
Their Power *©* to hear and determine” is taken away; but 
not their Power © to take Indidtments, and apprehend the 
« Parties indicted.“ 


That Power was abuſed. They took People up to extort 
Mottey from them, upon Pretence of their having been in- 
dicted in their Turns de furtis et aliis malefaftis, when in 
fact they had not been lawfully indited. The Statute of 

 Weiſtm. 2. c. 13. recites that Grievance ; and direQs that 
Sheriffs in their Turns ſhall enquire by twelve lawful Men, 
at the leaſt, de huju/modi Malefaftoribus ; Qui hujuſmadi 
Inguiſitionibus Sigilla ſua apponant : Et ficut diftum eft de 
Vicecomitibus, obſervetur de quolibet Ballivo Libertatis, And 
2 Inſt. 388. ſays This Act extends to Leets”: And it cer- 
tainly does. But it reſpects only ſuch Inquiſitions, as are a 
Foundation for Inpriſoanment. That was the Grievance in- 
tended to be obviated to prevent fictitious Impriſonment, 
upon Pretence of Inquiſitions 4, res, et aliis Malzfactis. 
The Act does not relate to Inquiſitions for Offences where 
KF the Party can be apprehended, but the proceeding againſt 
Him is only by Amercement ; where the Delinquent can either 
be taken up in the ir Inſtance, or even puniſhed for the 
Offence by Impriſonment. SN | 


The Univerſal Pxacricg is NOT 2 Seal theſe Inquiſi- 
tions. | 


And as to the Indenting— It is not neceſſary that ſuch an | 
Inquiſition ſhould be indented. The Act of 1 Edw. 3. ex- © Stat. 2, 
tends to Courts Leet: But the Rea/or of the Law fixes the cap. 17. 
true Com ſtruction of it, It was inade, to prevent the alter= 

ing or embezzling ſuch Indifments as were to be delivered 
over to the Fuſtices : It don't relate, therefore, to Pre/ent- 
ments, which were to be proceeded upon in the Turn or 
Leet, and zot to be delivered over to the Jultices, 


But it was not neceſſary to have determined theſe Points ; 
becauſe WE are ALL of Opinion, That the Orrence pre- 
« ſented is not within the JuRisDicTioN of the Court 
„ LEET ; Becauſe it is a New Offence, created by Ad of 
„Parliament, and can be proſecuted only in the Manner 4i- 
«* refed by the AR.” 


Taz Ass1zs of BR EAD is an Ordinance aſcertaining the 
Weight, and the Price of it, which is to be regulated by the 
Price of Corn. The Intentien was, to preſerve a due Pro- 
portion between them; making the Baker a reaſonable Al- 
lowance ; (a very wiſe Proviſion, to derive the Effects of 
Pleaty upon the Poor.) 
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Ir that Aſſize was Srolen, (whether et by the Court Leet, 
or not,) The Breach of it was always preſentable and puniſb. 
able in the Court Leer. But the Aſſize muſt fx both Prici 


and WxiGHT : And it would be very incomplete and im. 
perfect, if it were to fix only the Weight, and leave the Price 
with a Seller. 3 | 


| * 
The 51 H. 3. (Ala Panis et Cerviſiæ) fixes Beth And 
the Variations in that Aſſize, occaſioned by the different 


Prices of Corn, always took in Both. 


The 8 Ann. c. 18. repeals the 51 H. z. but directs how 
the Aſſize ſhall be ſet; and exhibits a Plan for that Purpoſe, 
But it takes in both the Price and Weight, according to the 
true Principle of the Law. | | 


The 31 C. 2. c. 29. repeals al former Laws; but ſtil! 
proceeds upon the ſame Principle of fixing both the Price 
and Weight : And the Plan of an Aſſize exhibited in it, 


ſhews that Both are fixed by it. This AR ſaves the Juriſ- 


diction of Courts Leet: And therefore, whenever and 
wherever an Aſſize 7s made according to the Directions of 31 
G. 2. (c. 29.) the Court Leet may inquire and puniſh for 
the Breach of it. | 


But the 3 G. 3. c. 11. upon which this Preſentment is 
rafted, does not fix the Price ; but was made, to meet with 
ome Inconveniencies in Caſes where no Axe was /ct : 

Whereas the ſetting the Mixe is the Bas is of the Juriſdic- 


tion of the Court Leet. If we ſhould ſupport this Preſent- 


ment, it would be giving them a Juriſdiction where zo Aſſize 
is ſet ; though their Juriſdiction ariſes only, and can only 
attach, where it 25 ſet. M 15 TER 


The O hence, cognizable there, is FRACT10 Assis. 


The Counſel for the tains were aware of the Objec- 
ion ; and therefore inſiſted that this Act of 3G. 3. zs an 
« Aſſize; becauſe it fixes the Veigbi. 


But it aH One of the Eſſential Characteriſties of an 


Aſſize, PRICE ; Price e by the Price of Corn in the 


Market. And it would be a ſtrange Conſtruction of this 
Act, to give it the Effect and Operation of an Aſſize, when 
it was intended only to ſupply the Dęſect of an Aſſize, and to 
operate where and becauſe there was none. 


The 
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The Act directs, ® that a Quartern Loaf ſhall be four 
Pounds five Ounces and an Halt ; under Penalty of not more 
than five Shillings nor leſs than one Shilling for every Quace 
of every Loaf which ſhall be deficient ; and not more than 
two Shillings and Sixpence nor leſs than Sixpence for any 
Defe& under an Ounce. But, in Cities, Towns Corporate, 
Sc. or within the weekly Bills of Mortality, the Complaint 
muſt be made, and the Bread weighed, within 24 Hours ; 
and in other Places, within three Days: And a ſummary 
Juriſdiction is given to Juſtices, to convict and levy the 
Penalty. | | 


It is unneceſſary to ſpeculate upon the Utility of the Re. 
gulation. So far it goes, that when a Perſon buys a Quar- 
tern Loaf, it muſt weigh 4/6. 5oz. and 2: But, as it does not 


fix the Price of that Quartern Loaf, it reaches only one Half 
of the Evil. | | 


But, whatever Benefit may ariſe from this Proviſion, it is 


not a Proviſion made by the Common Law; but introduced by 
this Statute And the Preſentment deſcribes the Offence in 
the very Words of the Statute ; and was plainly meant to en- 
force the Execution of the Statute, and to apply the Right 
of puniſhing for the Breach of the Aſſize, to the Puniſhment 
of a Violation of an Act of Parliament. 


The Bread muſt be weighed in 24 Hours, or three Days; 
whereas, this Preſentment may puniſh at Three Months Diſ- 
tance, The Act ſays, He ſhall be /ammoned, f and have 
« an Opportunity of making his Defence.“ The Preſent. 
ment can not be controverted in the Court Leet; but accytes 
and puniſhes, at the ame Inſtant, | 


There is a Saving of the Juriſdiction of the Leet, in the 31 
G. 2. + Becauſe that Act keeps an Aſſize in its View; from 
one End to the Other; and the ſettling that Afiize is the 
great Object of it. But in 25¹ Act there is 20 ſach Excep- 
tion; Becauſe it was providing for Caſes Where the Court 
Leet had 20 Jariſdiction. | | 


Theſe Courts were very properly adapted to the Cuſtoms, 


Manners, Genius and Policy of a People upon their firſt Set- 


tlement : But, like all other human Juriſdictions, vary in the 
Courſe and Progreſs of Time, as the Government and Man- 
ners of a People take a different Turn, and fall under differ- 
ent Circumſtances. 


From 


* . Sect. 6. 
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From Magna Charta to this Time, They have been al. 
ways gradually abridged; newer enlarged. Experience ſhew, 
the Wiſdom of widening (inſtead of contracting) the Circle 
of both Civil and Criminal Juriſdiction. 


But the Point is not, now, upon abriaging the Juriſdic. 
tion of the Leet: The preſent Queſtion is Whether we 
„ ſhall increaſe it, and give them Power to hold Plea of an 
« Offence againſt an Act of Parliament, which is formed 
«© upon a Plan that has been uniformly and univerſally pu- 
* ſued from the Conqueſt to this Day.” | 


Uyon the firſt and other Objections (which were waved,) 
J gave Leave to move for a new Trial, wwthout Coſts. The 
Jecond Objection was not then made. As it a comes out, 
the Defendant ſhould have had a Verdict; which would 
have carried Cofts. 


The Plaintiff could not have maintained his Action of 
Debt for this Amercement ; becauſe, it appears upon the 
whole of the Caſe, That there is zo Debt due to Him. The 
Plea of Nil debet puts the hole Matter in Iſſue: And upon 
the whole Matter, nothing is due to the Plaintiff, 


But the Defendant can't haye any Co, under the preſent 
Form of Proceeding. Here is no Demurrer ; but a Verdid 
againſi Him Nor did He inſiſt at the Trial upon a Ca/+ to 
be ſtated for the Opinion of the Court. So that there can 
be no Poſſibility of entering a' Verdi for Him, nor can 
the Court give Judgment for Him, All we can do, is 
— * afide * Verdict again Him, and grant Him a New 
Trial. | | | 


Therefore— Let this Verdict be ſet aſide, and 
a New Trial had, wir hour 


Cofts. 


| His Lozpsmip then addrefling Himſelf to the De- 
ſendant's Counſel, faid—In the Shape it now ſtands, you 
can't have Coſts, You may take it either of theſe two Ways; 
either as I have juſt now pronounced the Rule, or by having 
Judgment arreſted ; But you can't bare Cofis. The Truth 
of the Matter is, the Defendant ſuffers by a %; by not 
ſeeing the Objection ſooner. If he had ſeen it ſooner, he 
might have demurred, inſtead of pleading © Nz/ debet And 
then he would have been entitled to his Coſts. But this he 
Das not done. ä £ 


It was very properly laboured by the Counſel for the Plain- 
IF, as upon an Affize ſet by 3 G. 3: For it is certainly ne- 
Ls PO. ceſſary 
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ceſſary « that an Aſſixe ſhould be ſet, in order to ſupport this 
Action.“ 


Tu Couxs BL for the Defendant choſe to take the Rule 
as it was before pronounced; wiz. 


That the Verdict be ſet aſide, 
And that there be a New Trial; 


But without Payment of Coſts, 


Rex verſus Inhabitants of Staunton under Bardon. 


See this Ca/# ABRIDGED; in the TasBLE ; and at large, in 
the Quarto Edition of my SETTLEMENT-CASEs, No. 178. 


pa. 558. 


The End of Hilary Term 1766, 6 G. 3. 
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Eaſter Term 
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Mayor and Commonalty of Colcheſter verſus 
Seaber, Executor of William Seaber his late 
Father. 


HIS was an Action of Debt brought upon a Bond 

g in the Penalty of fifty Pounds, dated 28th September 

1735, conditioned for one Fobn Bennall's Repay- 

ment of 25/7, then advanced to the ſaid Fohy Bennall, by the 

Corporation of (Coleheſſer according to the Intent of Sir 

Thomas White, Knt. deceaſed, and of certain Articles, Cc.) 

at the Expiration of Ten Years: For the Payment whereof, 

William Seaber, the Defendant's Father, was One of this 
John Bennall's Sureties. ; 


The Defendant pleaded Non of fattumTeftatoris :» And 
thereupon Iſſue was joined. 


The Cauſe was tried before Lord Mansfield at We/tmin- 
ler, at the Sitting after laſt Michaeimas Term; when a Ver- 
dict was agreed to be given for the Plaintiffs, ſubject to the 
Opinion of this Court upon the following Facts, admitted 
by the Counſel on both Sides. 


That Colcheſter is a Borough by Preſcription. 


That by Letters Patent dated 6th December 1 Ric. 
Power was given to the Burgeſſes to appoint, from at 
Themſelves, their own Bailiffs and Juſtices : And by Letters 
Patent dated iſt March 1 Ed. 4, They (the Bailiffs and Bur- 
ce were incorporated, and made to conſiſt of Two 

ailiffs and One Commonalty, in perpetual Succeſſion. | 


T hat 


Charter was confirmed by Letters Patent dated 27th 72 


cCeſſors. a 


1763. 
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That in 15 C. 2, by Letters Patent dated 3d Auguſt in 
that Vear, the free Burgeſſes were made One Body Corpo- 
rate and Politic, by the Name of Mayor and Commonalty 
« of the Burrcugh,” to conſiſt of One Mayor, (to be cho- 
ſen annually from amongſt the Aldermen,) 11 Aldermen, 
18 Aſſiſtants, and 18 Common Council: And that this 


5 M. & M. to the Mayor and Commonalty and their Suc- 


That on 28th September 1735, William Seaber, the De- 
ſendant's Teſtator, duly executed the Bond to the ſaid May- 
or and Commonalty, upon which the preſent Action was 


brought. 


That in 1740, there were Judgments of Ouſter againſt 
all the Perſons then claiming in fact to be Mayor and Al- 
dermen of the ſaid Corporation. | | 


That the ſaid Perſons were All dead before the Year 


That from the Year 1740 to 1763, no Perſon, in fact, 
took upon Himſelf or claimed to be a Mayor or Alderman 
of the ſaid Corporation. | | 


That in 1763, the * pre/ext Charter was granted and ac- 


4 1 
cepted; and has been acted under, ever ſince. Tis dated 


9 September 


The Queſtion Was—“ Whether the pręſent Corporation . 


" could maintain this Action.“ 
Sir Fletcher Norton argued for the Plaintiffs, 


This depends upon the Queſtion “ Whether the % Cor- 
«« poration was difjclved in 1963 ;” (though perhaps the 
Action may be maintained under the yew Charter) 


An old Corporation can be 4i/o/ved but by three Ways; 


1ſt, By Abuſer or Mi/uſer ; and thereby a Forfeiture. 4 


Mod. 52. Sir James Smith's Caſe 2 Tuff. 222: 2dly. By 
Surrender, accepted on Record; 3dly. By the real Death ot 
all the natural Members. 1 Ro. Abr. 514. Title Corpera- 


lions, Letter J. 


Now this Coporation was not diſſolved (in 1763) by any 
of theſe three Ways. | 


iſt, Not by Forfeiture. The Uſurpation of Intiuidun's 
can't diſſolve the Body. | 


20 ly. 
* 
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2dly. Not by Surrender. The only colour of Pretence 
for that, is a Recital in the Charter of 3 Geo. 3. That 
it has been repreſented to the Crown, that the ſaid Cor. 
«© poration is now diſſolved, or at leaſt incapable of en- 
« joying and exerciſing their ſaid Liberties and Franchiſes.” 


3dly. Nor by the natural Death of all the Members: 
For the ſpecial Caſe only finds that the ouſted Mayor and 
* Aldermen were dead.” But the Reft of the Corporation 
(the Burgeſſes Sc) were not dead in 1763. 


Then, though this new Charter gives a Mayor, Alder. 
men, Aſſiſtants, and Common Counci! to the two former 
integral Parts, the Mayor and Commonalty ; yet it is no 
more than the Charter of 15 C. 2, had done: For that 
Charter gave thoſe very two new integral Parts, to the then 
Burgeſſes. And this zew Charter thall not take arvay the 
Rights of the o Corporation. All the Court held the old 
Power to remain in Raym. 439, Haddock's Caſe—* For the 
« Charter does not merge or extinguiſh any of the ancient 


#V.iVentr, © Privileges ; but the Corporation may uſe them as before.“ 
355. S. C. If it ſhould be otherwiſe, it would be very miſchicvous 


accord. 


„ to moſt of the Corporations in England, who have taken 
* new Charters, but were ancient Corporations before.” 
And in the Caſe in 3 Lev. 238, of the Mayer, Aldermen and 
Burgeſſes of Scarborough verſus Butler, which was an Action 
brought by the Corporation by this their 2e Name, for a, 
Debt which had originally become due to the /i Corpora- 
tion by the Name of Bailiff Sc; and judgment was given 
for the Plaintiffs : And at the End of the Caſe, it is ſaid 
that“ No Doubt was made of the Debt due to the firſt 
„ Corporation remaining due to the new, after the Names 
„ changed by the Letters Patent.“ | 


Conſequently, this Bond is good; and the Action upon 


it maintainable. 


Bur even ſ#ppofing the Corporation to have been diſſoly- 
ed Lands would indeed revert to the Grantor : (1 Ro. Abr. 
816. Title E/chere, Letter A. pl. 2, z.) But Gods and 
Chatrels would go to the Crown. And the Crown have 

ranted them by the new Charter, in as full and ample a 
2 as Words can expreſs. | 


Mr. Dunning, contra, for the Defendant. 


This is a new Corporation totally 4iffin from the old 


One. 
This 


8 
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This Bond is a Choſe in Action: And therefore, though 
J were to admit that it was granted to them by the Crown 
by the new Charter, as a Chattel devolved upon it by a for- 
mer Diſſolution, yet the zew Corporation could not bring 
the Action in their % Names. But they have not recited 
any ſuch Grant. They have declared upon this Bond, as a 
Bond given to the preſent Plaintiffs. | 


The Queſtion is, Whether the Corporation 20 whom this 
Bond was given does ſtill t. 


I do not ſay that the Corporation was diſſolved by either 
Forfeiture or the natural Death of all the Members: Nor do 
I ſay that the Acceptance of a new Charter amounts to a 
Surrender of former Rights compatible with the new Grant. 


But I ſay that it was diſſolved by being rendered incapa- | 
ble of exerciſing any of its Functions. | 


The Facts ſtated in the Caſe ſhew that the Bond was giv- 
en to a Corporation conſiſting of a Mayor, Aldermen and 
Commonalty.“ Now One (at leaſt) of theſe integral vital , The 
Parts being extin, the Body is dead. And this Corpora- ee af 


tion could not, by any Power of its own, be re-animated, the Bond are 
| * boune 
The Mayor is to be choſen out of the Aldermen : And © unto the 
as there remained neither Mayor nor Aldermen, Two , A 
integral Parts were irrecoverably gone; And the remaining ,, 9 
Common Burgeſſes (if any ſuch did in fact remain) could not of e 


create either an Alderman or a Mayor, under their former © Burrovgh 


Conſtitution. « of Col- 
| HAS, 3 4 chefter in 
This therefore is, in Point of Law, a Dissol ur iox; and“ the Coun- 


as much ſo as if A the Corporators were actually dead. - 0 


And this was the State of the Corporation for above 20 
Years, Whereupon the Crown, in 1763, created a new 
Corporation, | | | 


And the Crown could grant no more Rights than they had. 
Sir Fletcher Norton, in Reply— 
This is not a Caſe of the Death of every natural Member 


Many of them are ſtill living. The old Rot therefore re- 


mai as. And I ſay, the Corporation is not diſſolved; though 
ſome of the Limbs are irrecoverably lopt off: And I fay too, 
that the Mayor and Aldermen ate not wite/ Parts, but only 


like Limbs to the natural Body. 
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If it were fo, * that the Lofs of a Limb would be fatal to 
the Corporate Body,” every Corporation, which, before 
11 C. 1. had flipt the annual Election of a Mayor, would 
have become irrecoverably dead and diſſolved. 


Theſe Limbs are not vital Parts, as to this Matter. The 
others Members remain intitled to their EJates and Rights : 
And they ſtill proceeded to elect Members to Parliament, 
The Conſtitution was left: That was not diſſolved. And the 
new Charter put into Action again, 


„The new The gew and the ed Corporation have the“ ſame Name. 
ene Therefore this makes no Difference in the Action, nor in the 


ihe free Declaration. They have declared rightly and properly; and 


Burgeſſes by could not have declared otherwiſe. 

the Nameot | CN 

« the Mayor and Commonalty of the Burrough of Colcheſter in the County of 
« Efles,” | | 


Lord Max STIEID - Manuy Corporations, for want 
of legal Magiſtrates, have loft their Activity, and obtained 
new Charters. Maid/tene, Radnor, Carmarthen, and many 
more are in the ſame Caſe with Colcheſter. And yet it has 
never been diſputed, but that the new Charters revive and 
give Activity to the old Corporation; except perhaps in 

| that Caſe in Lewjnz, where the Corporation had a ew 
+ v. ante, Name; and even there, the Court made no Doubt. t 
pa. 1868. Where the Queſtion has ariſen upon any remarkable Meta- 
morphoſis, it has always been determined “ that they remain 

«© the ſame, as to Debts and Rights.” 


It now comes on, as a Queſtion, © Whether the Old 
* Corporation exiſts, after this Judgment of Opſter againſt 
„the Mayor and all the Aldermen, and the New Charter.” 
And it is argued, ** that this new Corporation is totally % 
© find from the old One.” 


But there is no Authority, no Didtuẽm for it: And the 
Conſequences are obvious, and would be moſt inconvenient. 


Without an expre/s Authority, ſo ſtrong as not to be got- 
ten over, We ought not to determine a Caſe fo much g 
Reaſon, as that the Par iament ſhould be obliged to interfere 
to ſet it right. | 


The Corporation is 2 difſolved by the Judgments o 
Ouſter and ſubſequent Deaths of the Mayor and Aldermen ; 
though they are without their Magiſtracy ; Their Con/irtu- 
tion is not defiroyed and gone. Their former Ripyts _— 
Woulc 
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Would not a Freeman of Colchefter ſtill continue to have a 
Right to Common ? Or to vote for Members to Parliament ? 


So it ſtands upon general Reaſon. And Sir James Smith's 
Caſe in 1 Show. 274. and in 4 Med. 52. is in Point, “that 
« the Corporation is not diſſolved by the Judgment.” Not- 
withſtanding this Judgment of Ouſter, a Right may remain, 
ſo as to be capable of being again rai/ed and revived. The 
Corporation can not a without legal Magiſtrates : But their 
Rights may be revived, and put in Afton again, by a new 
Charter from the Crown, giving them legal Magiſtrates. 


I am clear, upon Principles of Law, that the old Corpo- 
ration was not abſolutely diſſolved and annihilated, though 
they had loſt their Magiſtrates; And that by virtue of the 
new Charter, they are ſo revived as to be entitled to the Cre 
ditt, and liable to the Debts of the old Corporation, 


Where there is a Judgment againſt the Corporation itſelf - 


the Caſe would be of a different Conſideration, 


Mr. Juſtice WIL MuOr concurred—Wherever a Cor- 
poration accepts a new Charter it remains, to every Intent 
and Purpole, as it did before, though the Name be altered. 
Haddoci's Caſe in Sir T. Raym. 439, is in Point, on this 

Head. 5 | 


The Caſe of the Corporation of Scarborough in 3 Levinz 
238, is alſo very ſtrong, upon a new Charter. There the 
Action was brought by the Corporation by the zes Name: 
And the Book ſays There was no Doubt made of it.” 


Then, the Law being clear, that a new Charter does 
not deſtroy the Rights of the old Corporation,” the Queſ- 
tion is“ whether this Corporation was diſſolved by the 
Judgment of Ouſter againit 1naiviauals.” | 


Clearly, It is not, The Difference is between a ſudgment 
againſt the Corporation 1TSELF, (for that 2 be a Forfei- 
ture,) and a Judgment of Ouſter againſt -/ndividuals. God 
torbid that the Rights of the Innocent ſhould be loſt and 
deſtroyed by the Offence of Individuals ! 


Before the Act of 11 G. 1. c. 4. (which took its Riſe 
* from a Caſe of the Corporation of Banbury,) the Corpora- 
tion that had ſlipt the Time of Election of their Chief Offi- 
cer could not proceed by their c Power: But the X7ug 
might have given them the Power, by vetiriug and rtani- 

| mats 
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mating them. The Corporation only lay darmant and guiz/- 


— 


cent, till revived and reſtored to their Activity. 


And here the Crown have re/tored and revived all the 
Rights and Privileges of this Corporation. 


The Conſequences, if it were otherwiſe, would be fatal. 
I mean, if the Rights of Common, of Election to Parliament, 
and other Rights of 500 innocent Perſons were to lie at the 
Mercy of Some of their Members only. | 


Therefore Judgment muſt be for the Plaintiffs. 


| Mr. Juſtice YaTEs concurred, © that the Corpors- 
tion could not be diſſolved, by a Judgment againſt Indi- 
« viduals.” | | 


*V.4 Med. A DiſtinQion was made, in Sir Janes Smith's Caſe, ® be- 


58. and 1 


tween a Judgment againſt the Corporation it Self, and a 


— 1 278 Judgment againſt particular Members of it. 
10 281. 


Colchefler is a Burrough by Preſcription > And they are 
afterwards incorporated by ſuch and ſuch Names, c; and 
Officers given to them, But the Removal of their Officers 
can not extinguiſh their Rights: No more can the Change of 
their Name; as it is laid down in Luttrel's Caſe 4 Co. 87, 
3. expreſsly. | 


As to the Debt now demanded—The Scarborough Caſe in 
3 Lev. 237, 238. 1s very applicable. There, the Name in 
which the Action was brought was the new Name. 


In 1 Zutw. 508, Knight et Ux. v. Corporation of Well; 
where the Corporation were ſued by their old Name, the 
Objection was made to the Name only; None at all, to th 
Action. | Ss | 


As to the retaining Rights of Common and other Rights 
—He mentioned the Caſe of Meihr v. Spateman, in 1 
Saund. 343. Where it was agreed © that a Corporation, by 
«« the Change or Alteration of the Name of the Corpora- 
„tion, does not loſe their Franchiſes.” 


Old Rights muſt remain It would be very unreaſonable, 
if it ſhould be otherwiſe. 


Mr. Juſtice As rox declared his Concurrence ; and 
that He founded it upon 4 Co. 87. Luttrel's Caſe, and Had- 
aeck's Caſe, in 1 Ventr. 355. and Ra, mond 439. 


As 
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As to the Statute of 11 G. 1. c. 4.—The Intent of it was 
not to conſider ſuch Corporations as diſſolved, and to grant 
them 2 Powers, or, as it were, veao Charters, as Bodies 
diſſolved; but to revive their Activity, and put them again 


in Motion. 


Though a new Charter ſhould grant new Rights, or a 
new Name, yet the Acceptance of it does act deſtroy the 
former Rights Privileges or Franchiſes of the Corporation : 

But the Corporation may uſe and enjoy them, as they did 
before. This is expreſsly laid down in 4 Co. 86. Luttrel's 
Caſe, and in Haddock's Caſe, Raym. 439. 


It has formerly been doubted, © in which of the Names 
« the Action ſhould be brought: But of late, the new 
Name has been thought the moſt proper to be uſed. 


He was therefore of Opinion with Lord Mansfield and the 

Reſt of the Court, That in the preſent Caſe, the Corpora- 
tion was not diſſolved ; and that the Judgment ought to be 
for the Plaintiffs, x 


; Mr. Juſtice WiL.MoT—lIn thoſe Caſes of Non-Elec- 
tions upon the fixed Day, before 11 G. 1. c. 4, the Cor- 
poration having ſlipt their Day or Time of Election, the 
Nomination remained in the Crown: So that that was juſt 
the ſame Caſe then, as this is now. | 


RuLe—(by the unanimous Opinion of the Court) That 
the PosTEA be delivered to the PLa NTIFFS, 


Cuhave verſus Peter Calmel, Eſq; 


I R Fletcher Norton ſhewed Cauſe againſt a Prohibition 

to the Conſiſtorial Court of the Biſhop of Exeter, to 
ſay their Proceeding in a Cauſe inſtituted there, for Sub- 
duction of Tithes. | 


The Short of the Caſe was (as it appeared to the Court) 


That Calnel, the Impropriator, had employed One Finni- 


more as his Agent, to collect and compound for Tithes. 
The Plaintiff in Prohibition (Chave, the Occupier,) had 
agreed with Finnimore, after the Corn was cut and ready to 
be houſed, for 5/, Whereupon He houſed his whole Crop, 


without ſetting out the Tithes. Chave's Agreement with 


Finnimore was only by Parol. The Impropriator libelled in 
the Eceleſiaſtical Court againſt Chave, for not ſetting out his 
Tithes. The Defendant below, (Chawve, the Occupier) 
tendered the 57; and offered a Plea © that He had purcha/- 


« of 


M ondav, 21 
April 1766. 
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* the Tithes, for five Pounds.“ The Eccleſiaſtical Court 


rejected this Plea. | | 


Mr. Thurlow and Mr. Dunning were for the Rule. 


The only Queſtion was Whether this was Matter of 
« Appeal, or of Prohibition.” 1 


Tax Cour were unanimous in the latter Opinion. 
And They founded it upon this Rejection of the Plea being 
a Gravamen irreparabile ; and upon an Apprehenſion that 
the Eccleſiaſtical Court muſt have grounded their Rejec- 
«© tion upon a ſuppoſed Difference between their Law and 
« Ours” ; that is to ſay, They took it for granted, that the 
Eccleſiaſtical Court were of Opinion, agreeable to what is 


laid down by their Favourite Writer, G:b/on (who takes it 


+V. Noy 
19- Spen- 
cer's Caſe, 
vnd 2 Ven- 
tris 48. Sed 


au. 


from a Note in Noy——, +) That an Agreement with the 
« Agent of a Proprietor of Tithes will not bind the Pro- 
« prietor““: Whereas, by our Law, and in common Senſe 
and common Juſtice, a Compoſition, by the Occupier with 
the Agent of the Proprietor does bind, and ought to bind his 
Principal. : 3 


Indeed, where the Eccleſiaſtical Court have Juriſdiction, 
and proceed thereinaccording to their Law, where it doe: 
not differ from Ours, the Rejection of a Plea would be 
Matter of Appeal. 515 


But where the Eccleſiaſtical Law differs from the Com- 
mon Law; and the Eccleſiaſtical Court would require grea- 
er Proof from the Defendant below, than the Common Law 
requires; or would eſteem an Agreement at to bind the 
Impropriator, which at Common Law roculd bind him; 


there an Appeal could be of-70 Service to the Defendant in 


Prohibition, and not of Appeal. 


the Eccleſiaſtical Court; Becauſe. the ſuperior Eccleſiaſtical 
Court would -qually aghere to their own Law, as the infe- 
rior Eccleſiaſtical Court had done; and would determine 
alike, as being guided by the /me Principle of Determina- 
tion. | OI na, 


Therefore, as the Judges of this Court ſuppoſed that in 
the preſent Caſe the Judge of the Conſiſtory Court rejected 
the Plea Becauſe He thought the Agreement with the Agent 
not binding upon Mr. Calmel the Principal, which at Com- 
mon Law did bind him. They held this to be Matter oi 


And though it had been obſerved ** that Tithes lie in 
Grant.“ yet They had no Doubt that the Occupier might, 
with ſufficient Propriety, be ſaid to have PURCHASE 4 cage 

| | ithes, 


5 


rt 


of 


which only means within de aud convenient Time. 


— 
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Tithes, notwithſtanding the Contract was only by PRO. 


For, whatever might have been objected to its not being by 
Deed, / this Corn had been ſtanding ; or if it had been a 


Sale by the Proprietor of the Tithes to a third Perſon ; yet 


the preſent Caſe is by no means liable to ſuch an Objection; 
For the Corn was here /evered from the Ground, and ready 
to be houſed ; And it was not a Sale of the Tiches by the 
Proprietor to a Stranger, but a Compoſition between the Pro- 
prietor and Occu pier, pro hac vice tantum. ky | 


Roux for PROAIBITION made abſolute. 


Dr. Betteſworth verfis Hugh Parker Bell, Eſq; 


AR. Serjeant Whitaker had moved to ſet aſide a Habeas 


IVI Corpus cam Cau/a, ad faciendum et recipiendum &, 
directed to the Gaoler of Az/z/oury, returnable. before the 
(Chief Faffice, iimwediarÞ. i mil fin on on gb 6 5h 


His 1 Objettion was That ſuch a Writ can not be made 
returnable immediat?, nor before the Chief Juſtice: For by a 
Rule made in 1654, No Habeas Corpus ad faciendum et re- There is 
cipiendum &fc, can be returnable but zu Court, and at a Day 2 Rule 
in Term ; except in London and Middleſex. ; I 
11812 fl ana ov 06 ae nt  - -  Seftien 9. 
« That a Habeas Corpus cum Cauſa ad Satitfaciendum et recipiendum, directed to any 
„ Sheriff other than, London or Middleſex, not to be -returnable immediate, or in the 
« Vacation-time, but at a Day certain, in Court, in the Term; unleſs it be to deliver 


over to Priſon, in 'Difcharge of his Bail.“ 


_ 2d Objection. It is contrary to the Statute of 4, 5 V. & 
M. c. 21, for delivering Declarations to Priſoners”: + For + This Act 
they have already declared againſt him in Cu/tsdy of the Sheriff ji 3 


ve 

of Bucks. to declare 
E f 5 3 ainſt Pri- 

Sir Fletcher Norton now ſhewed Cauſe. | Pn in 


: ; ; Cuſtody of 
1ſt, This Writ iſſued ix Term lt is teſted the 11th of Gaolers; al- 


And it is and ought to be returnable ! t; ledging “ in 
February a 8 immediate ; © Cuſtody of 


N NE ** evbat Shee 
zdly. By 4, 5 V. g M. c. 21, the Plaintiff may declare « 8 
againſt a Perſon in Cuſtody of the Sheriff: And We have © perſon c 
done ſo. But it does not follow, that We can not afterwards “ the Priſo- 


. V »» 
remove him. © ner is. 


That Act was made in Eaſe and for the Benefit of Plain- 
tiffs And ſo the Preamble expreſsly declares, It only per- 
mits the Plaintiff to charge the Defendant in Cuſtody of the 
Sheriff: It does not hinder from removing him afterwards. 


PazxT IV. Vor. III. ä This 


Term 16 54, 


— 


. 2 6 —. 3 — R. 


» 
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This is a mere Matter of Practice And the Practice i ie 
agreeable to what is here done. | 


Mr. Serjeant Whitaker, i in Reply—at: As to ; with teſted 
within the Term—It is neceſſary that every Writ ſhould be 
ſo. But it was not delivered till the 3d of March, It muſt 


ws returnable at a Day in Term. 


a 100 * charging him with a Declaration i in \ Cuſtody of 
the Sheriff of Bucks, they can not remove him by Habeas 


Corpus, till after Judgment. 


Mr. Juſtice W1LMoT—There is no Foundation for 
ſetting this Writ afide; It is teſted in Term: Which it 
ought to be. | 


The Rule is an old Rule made in 1654; and ſeems to 
| Have: gone in Deſuetudinem. It was made Jong before the 
Act of 4, 5. V. & M. And that AQ only gives the Plaintiff 
Leave to declare againſt Him in Cuſtody of the Sheriff: It 
does not take away the Plaintiff's Common Law Right © to 
* remove Him,” He has a prior Right to it: And the AQ 
: leaves Him, as it found Him, in that reſpect. 


- Mr. Juſtice Yares concurred. 


The Rule made in 1654 Joes not . fince the Statute 
of 4, 5 W. & M. which takes away the Reaſon of it. It 
does not ſtand in the Way of this Habeas Corpus, now. And 
even under that Rule, there is an Exception where it is to 
deliver over to Priſon in Diſcharge of Bail. 


A2 4ly. The Plaintiff has a right to change the Cuſtody of 
the Defendant 1 into that of the Proper Officer of this Court, 


Tam of Opinion it is right. 


Mr. Juſtice As ron concurred. 


Iſt; The old Rule ſecms to have been orally 4 2 fed. 


— ds. That Act of 4, 5 W. & M. leaves the Plaintiff as 
it found Him. He is not precluded, by having charged him 
with a Declaration, in Cuſtody of the Sher i, from after- 
wards removing him into the nen of _ Ones of this 


Court. 


Per 
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Per Cur— 
MorT1on DENIED: And the De- 
fendant committed to the Cuſ- 
tody of the Marſhal, 


— DOPE - 
FY 2. * Is 4. 4 * me: * 


— 


Rex verſus Inhabitants of Ingleton. Ssgturday, 26 
: April 1766, 
See this Ca/e ABRIDGED, in the Table; and 2 large in the 
Quarto-Edition of my S6ETTLEMENT-CasEs, No. 179. 
Pa. 560. 


Rex verſus The Rector of St. Anne's (Soho.) mwonay, 28 
| | | | April 1766. 
IR Fletcher Norton, on Behalf of Dr. Jackſon, ſhewed 
Cauſe againſt a Mandamus prayed to be directed to the 
Rector of St. Anne's within the Liberty of Weſtminſter, re- 


quiring Him to nominate and appoint a Parifh-Clerk for the 


ſaid Pariſh, according to the Form of a * Statute in ſuch Caſe , A . 
made and provided; in the Room of Pynyst deceaſed. Act of Par- 
| | liament, 
He ſaid, Dr. Jachſon had been already nominated and ap- temp. Car, 
pointed by the Rector, (Dr. Samuel Squire, Biſhop of St.“ 


David's.) 


Mr. Serjeant Glyzn, contra, objected That Dr. Fack/on 
was nominated by the REC TOR, only: Whereas by the Act 
of Parliament, the Con/ent of the Veſtry is neceſſary to con- 
firm the Rector's Nomination or Appointment ; which Con- 
ſent and Approbation of the Pariſh has not been given. 


Therefore it is yo Election, or effectual Nomination, or re- 
gular Appointment of Dr, Zack/on. | 


The Fact appeared to be thus—Notice was given to the 
Pariſh, “ to meet on the 5th of December, to receive the Rec- 
“ tor's Nomination.” The Clauſe in the Act was read at 
that Meeting; which Clauſe impowers the Rector to nomi- 
nate. Then his Nomination (under Hand and Seal) was 
read. Eighty-nine of the principal Inhabitants ſigned their 
Approbation. None, diſſented, expreſsly : But Some of the 
Pariſhioners demanded a Poll, on Behalf of One Mr. Moore. 
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The Church-wardens refuſed to take any Poll; alledging 
that there was 0 Election, and therefore could be no Poll for 


Him as a Candidate. | 
FTE Cour held this to be no Diss ENT 7 705 


' Retor*s Nomination of Dr. TackJon. It was an Attempt to 


put up another for Election; /uppoſing © that they had a 
« Right to elect“; which, in Fact, they bad not. This was 
a Mifiake: And this Demand of a Pol] was all augetory and 
void. It was no Diss ENT to the Nomination of Dr. 7ac- 


fon. If a Poll had been raten, it does not appear that Dr. 


Tueſd. 29 
April 1766. 


« Plaintiff can maintain this Action.“ 


Fack/on's Nomination would have been difſented to. If the 
Majority were really diſſentient, they ſhould have pY IAE 
their Diſent. But what was here done, was All loſt and 
thrown away: It had no more Effect, than if they had gone 

away without giving either Aſſent or Diflent, 1 


Therefore there is in the preſent Caſe no Right that is 


Worth trying: And conſequently, it would anſwer no Pur- 


pole to put the Pariſh to any further Charge.“ 
Let the Rur E be piscHARGED. 


Poſtlethwaite verſus Parkes. 


FJ HIS was an Action of Treſpaſs Vi et Armis, for an 
1 Aſſault upon the Plaintiff's Daughter, and getting 
Her 27th Child: And the Declaration concluded with a per 
quod Servitium amiſit. | | 


It was tried before Mr. Juftice Bathurſt; and a Verdict 
was given for the Plaintiff on the ſecond Count, and 40s. 
Damages. | 


A Special Caſe was ſtated, to this Efet—The Plaintiff's 
Daughter, being 23 Years of Age, hired Herſelf to One 
Saul, as a Servant; and went to live with Saul her Maſter, 
and ſerved Him ſome Time. During her Service, She was 
gotten with Child, by the Defendant; and becoming big 
with Child, and unable thereby to perform her Service as She 
was uſed and ought to do, She was diſcharged by Saul her 

Maſter, who paid Her her Wages in Proportion to the Ser- 
vice She had already done Him ; and the Plaintiff her Father 
received Her, when no one elſe would, and Jodged and 
boarded Her in his Houſe. She was there delivered of a 


Male Baſtard-Child, in November following: And the Plain- 
tiff, her Father, maintained Her in her lying-in, at his own 


Expence, 98 | 
The Queſtion which aroſe at the Trial, and which was 
reſerved for the Opinion of this Court, is, Whether the 


Mr. 
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of her Father's Houſe : She is gotten with Child, diſcharged, 
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Mr. Davenport, for the Plaintiff, endeavoured to ſhew 
that He could. 1 


The 1ſt Queſtion is“ Whether the Father and Daughter 
« can be conſidered as Maſter and Servant.” | 


2d Queſtion ©* Whether her Age makes any Difference in 


« the Caſe''; as She was wpwards of 21 ; viz. 23 Years of 


Age. 


Firſt the Action is maintainable by the Father, upon the 
Foot of being her Maſter ; as he has alledged “ per quod 
% Servitium amiſit.” He agreed, that no Action would lie, 
but by Reaſon ot the Loſs of her Service. So ate the Caſes 5 


in 1 Bulfr. 373. 2 Lutw. 1497. 1 Ro. Rep. 393, 394. 


Crs. Eliz. 709, 770. Barham v. Dennis. Sir T. Raym. 259. 


Hunt v. Wotton, 31 C. 2. in Scacc'. Style 398. Nerton aud. 


aſon : Which is cited in Raymond 260, and was an Action 


for breaking and entering the Plaintiff Za/on's Houle, and aſ- 
| faulting his Daughter, and getting Her with Child of a 


Baſtard, per quod Serwitium amifit. Roll, Ch. J. thought that 

the Father might have an Action for the L/ of her Service 

cauſed by this.“ So Bro. Abr. Title Tre/5pa/s, pl. 442. and“ Roll add. 

Ruſſel v. Corne, in 2 Ld. Raym. 1032. and 6 Mod. 127. S. C. 2 But it 
rove that it is neceſſary to ſay per quod Servitium amiſit. « Cafe, and 

Bur per Holt. No Action lies for aſſaulting and getting a « fit to be 

« Daughter with Child: But if he that has done it, enters “ argued. 

« his Houſe, and Aſſaults his Daughter and gets Her with . * 

„Child, He may maintain an Action for entering his Houle . 8 

4% and aſſaulting his Daughter and getting her with Child, « and we 


46 per quod Servitium amifit. It may be added as Agęgra- will ad- 


vation, inter alia enormia. And 1 Sid. 225, Sifpora v. „ viſe upon 
Baſſet, ſhews, in what Caſes Damages may be given, and * 


Evidence allowed, for alia enormia. 


Saul, the Maſter, here ſuſtained #8 Damage For He dif. 
charged Her as ſoon as She became unſerviceable to Him; 
and paid Her her Wages only in Proportion to her paſt Ser- 


vice. 


The Father may juſtify an Action for a Battery brought 
againſt Him by One who was aſſaulting his Child. 1 Bacor's 
ans, 155. Letter C. A Father has an Intereſt in all 


= 


his Children: He had a Writ guare Filium et Heredem ra- 


puit. He muſt provide for them; and ought to receive 
Comfort from them: and if any take them from Him, he 


ought to have a Remedy for the Injury, + + v. Cro. 
Here, a Daughter goes out to Service, within three Miles _ 7 


and 


* js a pretty 


* 
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and returned upon her Father, helpleſs and unable, in that 
Condition, to maintain Herſelf. He is obliged by 43 Flix. 
c. 2. to maintain Her; and did ſo from the Neceſſity of the 
Thing. Therefore, from the Conſequential Damage, an 
Action is maintainable by her Father, in whoſe Houſe She 
reſided ; and where She muſt, in this Caſe, be —— 
as a Servant. 


2d Point—Her being 23 Years of Age makes no Difference, 
This young Woman's Maſter could not bring an Action 
againſt this Defendant ; No-Body but the Father could ſue. 
And the Damage is the ſame to Him whether She be over 
or under 21. 


He argued, that this Caſe could not be conſidered upon the 
Foot of Emancipation ; and concluded with praying Judg- 


ment for the Plaintiff. 


Mr. Wallace, contra, for the Defendant. 
The Foundation of Actions of this Lid has been the Ly 


of SERVICE. 


The Father's Intereſt in the Child, arhateveri it might have 
been during Infancy, ceaſes at the Child's Coming to the 
Age of 21, 


Many Injuries may be done to a Child, which are not the 
Subjects of Actions by the Father. 


Indeed an Action will lie by : a Father, for taking away his 


Son, or his Daughter, F. N. B. 3d Edit. pa. 260. And the 


Father has an Intereſt i in his Heir, Raadcli fe $ yu Plow. 
267. b. . 


But an Action will not lie by the Father for debenching his 
Daughter. So was Halt's IS, in 2 Ld. Raym. 1032. 
Rufjel v. Corne. 


If the Father maintains the Daughter in his own Houſe, 
He is intitled to her Service, and may maintain an Action for 
the Loſs of her Service. But here, She was hired out to 
Service in another Man's Houſe. 


As to the Father's being ob/jged to maintain Her—Such an 
Obligation can ariſe only from 43 Flix. c. 2. But here it is 


not ſtated, either that She was unable to maintain Herſelf; 


er that the F ather was able to maintain Rer. 


Ir 
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Ir She had been ander . and under her Father's Roof, I 
would agree that He had been intitled to an Action as for the 
Loſs of Service. 


Barham v. Dennis, in Cre. Elix. 769, 770, was not deter- 
mined: But three Judges, (Anderſon, Walmſley and King- 
mil) held © that the Father ſball not have an Action for the 
„Taking of any of his Children which is act his Heir. T 


Cro. Eliz. 55, Gray v. Jefferies : © * Tref — for 9 2 
ce the Son, lieth not for the Father.“ 


The Ae was the Ground of the Action in Raym. 259. 


Hunt v. Matton: The Son was an Infant under the Age of 


Diſcretion. © 


They can produce 10 . no Precedent of ſuch an 
Action as this is: And their Principle will not hold; be- 


cauſe it depends upon the L/ of Service, (which was nor 


the preſent Caſe). | 
N. B. It appeared that the Parties were Poor. 


The Court propoſed a Compromiſe ; which was 


accepted: It was—** That All Proceedings be ſtayed, with- 
< out Colts on either Side.” 


RuLe, by Conſent, accordingly. 


Lord MANSFIELD, addreſſing Himſelf to Mr. Val. 


Jace, ſaid to him“ It is not upon any Doubt in Point of 
„Law, that I propoſe this Compromiſe” : Meaning (I ſup- 


pole) that He was clear with Mr. IWallace, ce that this Ac- 
tion could not be maintained.” And on this Suppoſition, 1 
have ventured to report it, though it was not determined ju- 
dicially and in Form. However, There can be no Doubt, 
but that the Court were All of Opinion © that the Action 
«© could nat be maintained :” And therefore, in Compaſſion 
to the Plaintiff, whoſe Daughter had been injured by the 
Detendant, they wiſhed to tave Him from the Payment of 
Cpl. 


Roſe ex dimiſſ. Vere et al. verſus Hill. 


\ N the Trial of this Cauſe at Coventry Aſſizes, on 26th 
March 1766, It appeared that Thomas Hill, the Father 


of the Defendant, being ſeiſed in Fee of the Premiſſes in 


Queſtion, upon the gth of Zuly 1754, — made his Will in 
ſuch 
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ſuch Manner as by Law is required for deviſing Real Eſtates; 
and thereby deviſed as follows; viz. © I Will that my juſt 
« Debts and Funeral Charges and Expences which 1 ſhall 
, juſtly owe at the Time of my Deceaſe, be, in the firſt 
* Place, paid by my Executors herein after named: And as 


' *©£ to my Eftate both Real and Perſona], I diſpoſe thereof as 


« follows—PFirſt I give and deviſe All that my Meſſuage 
% Ac. (being the Premiſſes in Queſtion, and the whole Ef. 
& tate of which He was ſeiſed,) Alſo all other my Meſſuages 
& Lands, Tenements and Hereditaments in the ſaid City of 
« Coventry or elſewhere, unto which I am in any wiſe in- 
*« titled, unto my dear Wife Mary, for and during the Term 

& of her natural Life; and from and after. her Deceaſe, I 
« give and deviſe the ſame Premiſſes, every or any Part 
4 thereof, to and to the Uſe of Anne, Thomas, Mary, Wil. 
% liam and Nathaniel my Sons and Davghters, and the Sur- 
% vivors and Survivor of them, and the Executors and Ad- 
« miniſtrators of ſuch Survivor, Share aud Share alike, as 
« Tenants in common, and not as Joini-tenants; chargeable 
« with the Mortgage or Incumbrance already made by me, 
« of the ſame Premiſſes or ſome Part thereof, to Mrs. Yardley 
of the ſaid City of Coventry, for the Sum of 100/. and 
„ Jntereſt. And as to for and concerning All the Reſt and 
« Reſidue of my Goods, Chattles, ready Money, Debts and 
Securities for Money, Plate, Houſhold Goods, Utenſils in 

4 my Trade or Buſineſs, and all other my Perſonal Eſlate 
i whatſoever and whereſoever, and of what Nature Kind 
« or Quality the ſame are, and not otherwiſe by this my Will 
«. given and diſpoſed of, I give and bequeath the ſame 
« and every Part thereof unto Aune, Thomas, Mary, William 
„ and Nathaniel, my Sons and Daughters, and the Survi- 


„ yors and Survivor of them, and the Executors and Ad- 
% miniſtrators of ſuch Survivor, Share and Share alike, as 


„ Tenants in Common, and not as Joint-tenants. And 1 
«c. conſtitute my ſaid dear Wife, my Daughter Anne, my Son 


She mas, and my Daughter Mary, Executors of this my laſt 
«© Will aud Teſtament,” NEE 


That ſoon after making this Will, viz. in Augu/? follow- 
ing, the Teſtator died, without having revoked or altered the 
ſame, ſeiſed of the Premiſſes in Queſtion. That on his Death, 
Mary his Widow, who ſurvived him, entered and enjoyed 
the Premiſſes during her Life. And that his ſaid Sons and 
Daughters all ſurvived Him. | 


That his ſaid Daughter Anne married Richard Burbery; 


and died inteſtate, the 19th of Nvember 1759, without iſſue. 


That his ſaid Daughter Mary was never married; and 
That 


died in September 1764, inteſtate, 
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That Mary, the Teſtator's Widow, died in Oober 1764: 

And his ſaid Son Viliiam died inteitate the 2oth of Janu- 
ary, 1765 ; and was never married. 


That the ſaid Thomas Hill, the eldeſt Son and Heir of the 
ſaid Teſtator 7 homas Hill, immediately upon the Deceaſe of 
his Mother Mary, entered upon and took Poſſeſſion of the 


faid Premiſſes; and afterwards, w:z. on the gth of Februa- 
ry 1765, by Indentures of Leaſe and Releaſe dated 8th and 
9th February 1765, made between Himſelf of the one Part, 


and the ſaid George Lilley (One of the Leſſors of the Plain- 
tiff) of the other Part, Conveyed One undivided Moiety or 
full Half Part, undivided, of and in all the Premiſſes in 
Queſtion, to and to the Uſe of the ſaid George Lilley his 
Heirs and Aſſigns for ever; ſubje& to Redemption on Pay- 
ment of 340. and Intereſt, to the ſaid Lilliqy, on the gth 
Auguſt then next enſuing. 


That the ſaid Thomas Hill, the Mortgagor, died in Moy | 


1765 ; leaving the Defendant Nathaniel (who was the 
youngeſt Child of the Teſtator Thomas Hill) his Brother and 


Heir; who, on his ſaid-Beather's Death, took Poſſeſſion, 


and has ever ſince been in Maſſeſſion, of all the Real Eſtate 
deviſed by his late Father as aforeſaid ; claiming the Whol: 


thereof, and inſiſting © that under and by Virtue of the 


« ſaid Will, He is intitled to the Mhole thereof, as being the 
1% SURVIVOR of all his ſaid Brothers and Sifters,” It allo 
appeared, that the Mortgage referred to in the Teſtator's 


ſaid Will was a Term for Years, which has fince been ſatis- 
fied, and by Aſſignment veſted in the ſaid James Yere and 


Dorcas Yardley, Leſſors of the Plaintiff : And it was agreed 
by all Parties in this Cauſe, ** that the ſaid Term ſhould not 
44 be ſet up, but be conſidered as ſurrendered or otherwiſe 
« determined ;” and that Nothing ſhould be inſiſted on 
« by or between the Parties on either Side, but the true 
* Conſtruction and legal Operation of the ſaid Teſtator's 
Will, as to what E£/ates thereby paſſed to his Children 
« reſpeQively.” 


It further appeared, that the ſaid George Lilley, was un- 


paid his ſaid Mortgage-Money ; and that this Ejectment was 


brought to recover a Moiety or Half Part, undivided, of 
and in the Premiſſes in Queſtion ; to which the ſaid Geerge 


Liliey ſet up a Title under and by Virtue of the abovemen- 
_ tioned Indentures of Leaſe and Releaſe : But the Defendant 


inſiſted, that by his late Father's ſaid Will, He, as ſurviving 


 D-wijee, had a Right to Al the ſaid Premiſſes, on the 


Death of ſaid Brother Thomas, notwithſtandipg the ſaid 
Indentures. 13 - | 
By 
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By Conſent of the Counſel on both Sides, The Jury in 
this Cauſe gave a Verdict for the Plaintiff ; ſubject to the 
Opinion of the Court of King's Bench upon the following 
Queſtion, wiz. 


WIAT Eſtate paſſed from the ſaid Thomas Hill, the 
6 Eldeſt Son and Heir of the ſaid Teſtator Thomas Hill, to 
« the ſaid George Lilley, by the ſaid Indentures of the 8th 
e and gth of February 1765, in any and what Part of the 


„ Premiſſes in queſtion : And whether the Plaintiff is in- 


< titled to recovery any and what Part thereof in this Eject- 
66 ment.“ 5 


Mr. V heeler, for the Plaintiff, argued that the Leſſor of 
the Plaintiff was intitled to recover a Mozety of the Eſtate : 
For, it was either a Tenancy in Common in Fee, in the 
five Children of the Teſtator ; Or, it was a Tenancy in 
Common for Lit, and the Reverfion in Fee remained in the 
Teſtator, and T'aree Parts of that Reverſion in Fee deſcend- 
ed upon the Leſſor of the Plaintiff. 


Mr. Caldecott, contra, for the Deſendant, agreed, that if 
either of Mr. Fheeler's Conſtructions would prevail, the 
Judgment ought to be for the Plaintiff, Bur he argued thus 
— Nathaniel Hull, the Defendant, is the Survivor of all the 
five Children: And the true Conſtruction of the Will is 
« That it was a Tenancy in Common amongſt the five 
«© Children, for Life ; with SURvIivaRsHiP to the longer 
Liver of them.” Therefore, upon h, Conſtruction, the 
Right is in the Defendant - Who is intitled to the Hole, 
as the Jaſt Survivor. | 


Mr. FF heeler was ſtopt from replying : The Court think- 
ing the Caſe ſufficiently clear, on his Side. 


Lord Max srIELp ſtated the Caſe and the Will ; 
for the Sake (as He declared) of the Students. | 


After which, His Lordſhip proceeded as follows: 


The Queſtion is“ Whether the Conveyance of One Half, 
« by Thomas, be good, or not.“ | 5 


An Eſtate to more than One, with a Benefit of Survivor - 


Hip, is a Joint-tenancy. But the Teſtator has expreſsly de- 


clared ** that they ſhall zt take as TJoint-tenants.” Mr. 
Caldecott's Conſtruction is therefore too refined for the Tel- 
tator's Meaning. He meant to diſpoſe of All his Eſtate real 
and Perſonal; And He meant to diſpoſe of his Real Eſtate 
amongſt his Children, after the Death of his Wife. And 
He uſes the ſame Words in diſpoſing of the Real Eſtate, as 
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he does in diſpoſing of the Per/ona/ : And they explain each 
Other. There are Words in this Will, which plainly ſhew 
that he meant his Eſtate to go to the Repre/entatives of his 
Children, after their Deaths; though He has uſed impro- 
per Terms. 8 


It is plain that they were ot to take as Foint-tenants : 
And it is plain to Me, that He conſidered that ſeveral of 
his five Children might happen to die in his own Life- time; 
And therefore makes a Proviſion for Such of them as ſhould 
furvive Him, and be in Exiſtence at the Time when the In- 
tereſt was to weſt, and their Repreſentatives. He meant to 
prevent a Laple. And therefore We may rather apply the 
Words to a fixed particular Time, than give zo Meaning at 
all to them. And this is agreeable to the Cale of Stringer 


v. Phillips, 18th December 1730, at the Rolls. 


But, as againſt the Defendant, it is enough to ſay “ that 
* jt can not come to Him by SURVIVORSH1P,” 


Mr. Juſtice WIL uor concurred. He thought the 
true Conſtruction to be, that theſe Words Survivors and 
« Survivor” were inſerted in order to prevent the Conſe- 
quence of any Lapſe, by any of the Teſtator's Children dy- 


ing in his own Lite-time. 


He meant his Children to be All es,; and if One 
only or more ſhould ſurvive the Reſt, at the Time of his 
Death, the Clauſe means“ that the Share or Shares ot /uch 
% Survivor or Survivors ſhould go to them and their Repre- 


® See Faq. 
Ca. Abr. 

Vol. 1. Pa. 
292. c. 11. 


« ſentatives- But He could never mean to exclude the 


Children of any of his Children who ſhould leave any. 
This Will gives the ab/olute Fee to All, as Tenants in Com- 
mon (For, Executors” is equivalent to © Heirs,” ina 
Will.) But if it did not, yet the Plaintiff would be intitled, 
as Heir at Law, to the Rever/fion, | | 


Mr. Juſtice VA ES (who tried the Cauſe) concurred. 


The Teſtator's Intention is as plain as can be. He ſays, 
© his Children ſhall take as Tenants in Common, and not as 
« Joint-tenants.“ And the Words“ Survivors and Survi- 
vor“ ſhall not deſtroy and control this plain Intention: In 


| Support of which Opinion, he cited 3 Lev. 373. Blifet v. 


Cranwell et al.” and 1 Salk. 226. S. C. And alſo the Caſe of 


Stringer v. Phillips, before mentioned by Lord Mansfield. 


Lord MAxs FIELD and Mr. Juſtice WIL mor like- 
wiſe mentioned the Caſes of Hawes v. Hawes, 25th Sep- 
tember 1747. and Marriott v. Townley, 27th June 1748. 

BE oo. a = And 
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And a Caſe of Stones v. Hearteley et al. 25th November 
1748, in Chancery; which was this— John Stones having 
Ifſve four Children, viz. John, his eldeſt Son, and Dinah, 
by his firſt Wife ; and the Plaintiff (Francis) and Mary, by 
his ſecond Wife; by Will, 13th April 1723, inter alia di- 

. refted That the Remainder of his Eſtate which he was in- 
titled to at the Death of his Aunt Mawhoed, ſhould go to 
and be equally divided amongſt his three Children, Dinah, 
the Plaintiff Francis, and Mary, and the Syrwiver of them, 
and their Heirs for ever. Four Children ſurvived the Father, 
Mary, the Plaintiff's Siſter, died an Infan:, in the Lifetime 
of Mrs. Mawhood. Fohn Stones, the Son, died; leaving his 
Siſter Dinab, of the whole Blood, his Heir. Dinah died 
leaving the Defendant, her Infant Son. Queſtion—* Whe- 
<< ther the Plaintiff ſhould take, as Survivor.” 


Lord Chancellor went upon the Caſe of Bli/et and Cran. 
well; and held it to be a Tenancy in Common. 


In the rue Caſe, Thyz Cour were unanimous, That 
it was a Tenancy in Common, in Fee; And that the Words 
« Survivors and Survivor relate to the Death of the Te/- 
tator. ; 


Per Cur — 
Loet the Pos TEA be delivered to the PLainTire, 


Friday, 2 1111 
1 William ver ſus Leper. 
OS Tayler, a Tenant to the Plaintiff, being Three 
Quarters of a Year, (which amounted to 45/.) in Ar- 
rear for Rent, and Inſolvent, conveyed all his Effects for the 
Benefit of his Creditors, They employed Leper, the De- 
fendant, as a Broker, to ſell the Effects. And accordingly, 
He advertiſed a Sale. On the Morning advertiſed for the 
Sale, WF/illiams the Landlord came to diſtrain the Goods in 
the Houſe. Leper having Notice of the Plaintiff's Intention 
to diſtrain them, — to pay the ſaid Arrear of Rent, if 
— would defift from difiraining : And he did thereupon de- 
ilt, | | x | 


At the T rial, a Verdict was found for the Plaintiff, for 451. 


The Queſtion was Whether the Verdict ſhould be entered 

| up for 451. or for a ſmaller Sum, (7/. 55.) the Promiſe act 
v. 29 C. having been reduced to Writing, 

2. Go 3. 8 4. | It 


E 
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— 


It was * now argued by Mr. Morton and Mr. Walker for * It has 
the Plaintiff ; and by Sir Fiztcher Norton and Mr. Wallace for _ debat- 


the Defendant. | . fs 
The Counſel for the Plaintiff ſpoke to this Effect. 2 


It is objected on the Part of the Defendant, “that this is s 
« an Undertaking or ſpecial Promiſe for the Debt of another Arguments 
« Perſon, within the Statute of Frauds; and therefore and Caſes 


« ought to have been reduced into Writing.“ | 3 
gainſt them. 
Anſwer 


But this is ner ſuch a Special Promiſe for the Debt of 
Another, as is within the Statute of Frauds, That Statute 
only meant to prevent Parol Promiſes, where there was #o 


neo Conſideration moving from the Party making the Pro- 
miſe to the Party to whom it was made - It was not meant 


to prevent dire Undertakings ; but only + collateral Ones, + V. ante, 
for the Debt Default or Miſcarriage of Orhers, Whereas 374, 375» 
here was a mew Conſideration : For, the Goods of Leper 376, Harris 
were, at the Time of the Promiſe, liable to the Landlord's — 5 


Diſtreſs. 


The Caſe of Rothery v. Curry, Tr. 21 G. 2. in C. B. has 
been urged by the Defendant's Counſel, as in Point. But 
that was only putting him off from ſuing: In Conſideration 
* that the Plaintiff would not ſue A. B. It was held to 
be within the Statute, | | 


2 Ld. Raym. 1085. Buckmyr v. Darnall—* In Conſider- 
« ation that the Plaintiff would lend two Geldings to A. B. 
« and C. D. they ſhould return them“ -was held to be col- 
lateral and within the Statute. 1 Salt. 28. S. C. (but there 
called Bourkmire v. Darnell.) 


Tr. 32, 33 G. 2. C. B. Fiſh v. Hutchinſon, was for a Debt 


of another : J. S. being indebted to the Plaintiff in 84. 


« 45, the Defendant promiſed to pay the Coſts, it the Plain- 
« tiff would diſcontinue the Attion?””; Which he did. The 


Promiſe not being in Writing, was holden void, by the 
whole Court. | | IO | 


But theſe were mere naked Promiſes by Perſons not oblige 
ed to anſwer for the Debt or Demand, on their o Account. 
The preſent Cale is a dire Undertaking for Him/elf, and 
not for Another. The Plaintiff had a legal intereſt in theſe 
Goods, prior to the Bill of Sale ; and has been deprived > 

| the 
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the Defendant of an Advantage, which he can never have 
again. The Property of theſe Goods was in Leper, as Truſ- 
tee for the Creditors, at the Time when he made this Pro. 
miſe, It is an original Undertaking. 


The Caſe of Reid v. Naſh, Tr. 1751. 24, 25 G. 2. B. R. 
is in Point“ In Conſideration that the Plaintiff would 
„withdraw his Record, and not try the Cauſe, He promiſed 
* to pay 50/.” That was an original Undertaking. So in 5 
Mod. 205. Stephens v. Squire—It was not a Promiſe for a 
Debt of another Perſon : The Defendant was Himſelf origi- 
nally liable. It was a Promiſe to pay 10. and Coſts of Suit, 
in Conſideration ** that the Plaintiff would not proſecute the 
r - 


This Promiſe to pay the Arrears, if the Plaintiff would 
« defiſt from diſtraining,“ is a yew expreſs Promiſe, and 
not within the Statute. Therefore it was not neceſſary that 
this Promiſe ſhould be in Writing. It was mot a collateral 
Undertaking ; but an original One. | 


The Counſel for the Defendant inſiſted, that upon zhis 
Declaration, coupled with the Facts given in Evidence, the 
Plaintiff had no Right to recover this 45/. For, the Declara- 
tion expreſsly charges That Taylor was indebted to the 
« Plaintiff in 451. for of a Year's Rent; and that the 
© Defendant zudertooſ to pay it“: Which is directly within 
the Words of the Statute of Frauds © A Special Promiſe to 


% Anſwer for the Debt of another Perſon.” 


V. Sea, 4» 


Leyer was in Poſſeſſion of the Goods of the Tenant, 
who owed the Plaintiff three Quarters Rent; and about to 
ſell them. The Landlord comes to diſtrain for this three 
Quarters of a Year's Rent. Leper promiſes o pay it, if 
« He will deſiſt from diſtraining.“ He promiſes abſolutely— 
« to pay it”; not © to pay it out of the Goods ſold,” or 
under any other Reffridtion. 


A Forbearance to ſue, is a good Conſideration for an 
Aſſumpfit. | | 


Before the Statute of Frauds, all Promiſes were binding ; 
whether oiginal, or collateral, But that Statute ſays, “ that 
& where one Promiſes for the Debt, Default or Miſcarriage 
« of Another, the Promiſe muſt be in Writing.” 


The Caſes of Fiſb v. Hutchinſon, and Reid v. Naſh, are 
both upon the lame Frinciple: Both were colletaral Promiſes. 
The ſecond Promil- did not extinguiſh the original Debt: It 
did not extinguiſh the Action. Fherefore Both were liavle 
for the ſame Debt. The original Debtor remained liable: 
And therefore the Promiſe was collateral, and e 

Within 


„„ 
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within the Act. Indeed, if the original Debtor is di/charged, 


then it is an original Promiſe, and ot collateral, which was 


the Caſe of Reid v Naſp: That was an Action of Treſpaſs 


for Aſſault and Battery brought by Reid againſt Johnſon; 
and the Defendant promiled “ that if the Plaintiff would 
« withdraw his Record, He would 504. &c.” It was 
an original Tort, Therefore that Caſe was not contrary to 
Fiſb v. Hutchinſon ; but determined upon the ſame Principle. 


'The Plaintiff can not recover upon this Declaration : It is 


upon a Promiſe © to pay the Debt to which Taylor was be- 


„ fore liable :” And Taylor till remains liable, till actual Sa- 


tis faction. Therefore this is a collateral Fromiſe : And Both 


are liable. Conſequently *tis within the Act. 


If indeed the Declaration had averred That Leper pro- 


«© miſed to pay it out of the Produce of the Goods when 
© fold ; and that in Conſideration of that Promiſe, He had 


<« defiſted from diftraining”;--That had been a different Caſe. 


Lord MANSFIEILILD— The Evidence went further 


than the Declaration ſtates. The Declaration does not ſtate 


whether the Promiſe was in Writing or not: The Evidence 


ſhews it was ot. But Both are conſiſtent. 


This Caſe has nothing to do with the Statute of Frauds. 


The Res geſta would intitle the Plaintiff to his Action 


againſt the De fendant. 


The Landlord had a legal Pledge. He enters, to diſtrain: 


He has the Pledge in his Cuſtody. The Defendant agrees 
* that the Goods ſhall be ſold, and the Plaintiff paid in the 
« firſt Place,” The Goods are the Fund The Queſtion is 
not between Taylor. and the Plaintiff. The Plaintiff had a 
Lien upon the Goods. Leper was a Truſtee for all the Cre- 
ditors ; and was obliged to pay the Landlord, who had 
the prior Lien, This has nothing to do with the Statute of 
Frauds. It is rather a Fraud in the Defendant, to detain the 


451. from the Plaintiff, who had an original Lien upon the 


Goods. 


8 Mr. Juſtice WIL Mor thought this Caſe out of the 
Statute of Frauds. This is not a collateral Promiſe to pay 
the Debt of Another. | | 


The Caſe of Reid v. Naſp does not claſh with the other 


Determinations on the Statute of Frauds, That was an 
Fo.” original 
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Foot, I concur, 


"original Undertaking : The Debtor was never liable for that 
particular Sum of 50/. 


But this Caſe is not within the Spirit or Meaning of the 
Act. The Tenant was here the original Debtor. The Plain. 
tiff had two Remedies againſt Him. The Defendant made 
a Bill of Sale of the Goods liable to the Plaintiff's Diſtreſs. 
The Plaintiff is in Pęſeſſen of the Goods; having entered 
with Intent to diſtrain them, Leper was the Agent for the 
Creditors. He makes this Promiſe, in order to diſcharge the 


Goods of this Diftreſs. I - conſider this Diſtreſs as being 


actually made, Leper ſays If you will quit the Goods and 
% difencumber the Fund, I will pay you.” 7 


Leper became the Bailiff of the Landlord : And when he 


| had fold the Goods, the Money was the Landlord's (as far as 


451.) in his own Bailiff*s Hands. Therefore an Action 
would have lain againſt Leper for Money had and received 
to the Plaintiff's Uſe, | | 


Mr. Juſtice YaTEs—It was not neceſſary to ſtate 
in the Declaration, that the Promiſe was in Writing.” 


This Declaration ſtates a Promiſe © to pay the Arrear of 
„ Rent amounting 10 451.” (a ſpecific Sum.) The Defen- 
dant was in Poſſeſſion of the Goods, and about to ſel] them. 
The Plaintiff entered, with Intent to diſtrain them for 451. 
The Defendant ſays—* Let me go on to ſell them; and 1 
will pay you the 45. He undertook to pay this, in all 
Events, peremptorily and abſolutely. This is an original 


"Conſideration to the Defendant. 


Therefore he concurred in being of Opinion for the 
Plaintiff; and that the Verdict ſhould be entered for the 


Sum of 45/. 


Mr. Juſtice Asron-Ir this was a Promiſe to pay 


the Debt of Taylor, I ſhould think it within the Statute, 
upon Sir Fletcher Norton's Diſtinctions; which are the true 


Ones. | 


But I look upon the Goods here to be the Debtor: And I 
think that Leper was not bound to 'pay the Landlord more 
than the Goods ſold for, in Caſe they had not ſold for 454. 


The Goods were a Fund between Bath : And on that 


But 


8 


6 —_——— 


Eaſter Term 6 Geo. 3. B. R. 1891 
hat . f 
N But otherwiſe, I ſhould have thought (with Sir Fletcher) 
ee that the Caſe of Reid v. Na does not claſh with the other 
the „ Determinations about collateral Promiſes.” | 
in- 5 | 
de Pos TEA to be delivered to the PLainTipy: 
lg. And the Verdict to ſtand for the whole 45“. 
ed ; 
he . 
he B | 
1 utter ver/us Heathby. Tueſday 6 
x 4 wy May 1766. 
| HIS was an Action upon the Ca/e againſt the De- 
| fendant, for not fetching away his Tithes in a reaſon- 
he able Time.* nr 
as f muſt be 
51 Caſe: Treſpaſs Vi et Armis will not lie; becauſe it is only a Non-feaſance, not a Mal- 
4 fealance. V. Latch, 8. Stilman v. Chanor ; and 1 Ld. Raymond 188. Shapcott v. 
s Mug ford. | 
The Declaration ſtates, that the Plaintiff ſet out the 
8 Tithes; and the Defendant refuſed to fetch them away. 
At the Trial, the Defendant's Counſel inſiſted on a Cuftene | 
f in the Pariſh, ** That Notice ſhould be given to the Owner 
A « of the Tithes, of the Setting them out. | 
. a ts | 
. | The Progf of the Cuſtom was not entered into, at the 
: Trial: But the Validity of the Cuſtom was diſcuſſed. 
I = Juſtice Could, who tried the Cauſe, held the Cuſtom 


not to be a good One: And a Verdict was found for the 
Plaintiff, and 30 Guineas Damages; ſubje& to the Opinion 
of this Court upon the following : | 


1 


Queſtion =* Whether this Cu/tom be good in La xo, or nat” . 


: A Motion had been made for a New Trial; and a Rule 
| to ſhew Cauſe. It was argued on Thurſday laſt, by Mr. 
| Serjeant Bur/and, Mr. Thurlow, and Mr. Mansfield, on Be- 
half of the Plaintiff (the Occupier:) and by Mr. Serjeant 
Davy and Mr, Dunning, for the Defendant (the Impropria- 

-$0x.3 ; | 


The Counſel for the Plaintiff denied this to be a good Cuſ- 
tom; 1ſt. Becauſe it was only ſetting up the Eccle/raſtical 
Law againſt the Common Law of the Kingdom : 2dly. This 
can not be done by Cuſtom in any particular Diſtrict. 


The Farmer is act bound by Common Law, to give pre- 
vious Notice of the Time of his Setting out Tithes. 


PART IV. Vor. III. Uu Mr. 
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Mr. Juſtice WiLmoT—by the Common Law, no No- 


48. accord; 


* V. Noy tice is neceſlary;* By the Eccliſſaſtical Law, it is ne. 
19. Spen- ceſfary. The Queſtion therefore is, Whether the Ee. 
W e. « clefiaſtical Law can be introduced, under the Notion 
FF *: of tek « Canon.” | 


Tn1s was agreed to be the Queſtion. 


The Plaintiff's Counſel objected, that this Cuſtom is 2 a 
reaſonable or good One; becauſe it is not founded upon any 
Gon/ideration. And admitting the Canon Law to be as has 
been mentioned, yet it can not be ſet up againſt the Commer 
Law of the Kingdom: At leaſt, it ought to have been le- 
ed. It can be no Bar to this Action, or to the Form of it. 
For, it is not alledged ** that theſe Tithes were not #azrly 
s and hone/tly ſet out: And they were fairly and honeſtly 
ſet out, they ought to have been taken away by the Impro- 
priator. 


The Farmer can receive no Beneſit by giving ſuch Notice 
On the contrary, He may be much incommoded by being 
bound down to ſet them out the particular Time notified. 
For He can't carry any away, till he has ſet out the J//bulc- 
And a Lay-Impropriator may reſide out of the Pariſh, and 
at a very great Diſtance ; or the Farmer may not know 7/ 
l pom Notice is to be given, or where ; or have Time ſufli- 
cient to admit of giving ſuch previous Notice of ſetting them 


out, 


Indeed Notice to the Owner of the Tithes, „ of their 

„ yavinG been ſet out,” is previouſly neceſſary to the 
+V.2 bringing an + Action for not carrying them away, And 7; 
Ventr. 43. Notice 2vas given, | 
accord, and : ; 
3 But the Defendant infiſts that there ought to have been 
& Diſmes,” previous Notice © oe Setting them out.” 
Letter X. pl. f 
and Ba= Beaper v. Sprately, in Bunbury 333, is the only Caſe to be 


bee abr. met with, on ſuch Cuſtom as this: And that Caſe was never 
5 5. Pa. determined. Two Judges againſt One, feemed to think 
228 * that it was ba IT 


4 


The Counſe] for the Defendant, who argued in ſupport of 
the Rule for a New Trial, admitted“ that the Common Law 
« does not require the Notice of Setting them out:“ But this 
Cuſtom does require it; and they inſiſted that it is a good 
Cuſtom. 


This Cuſtom falſiſies the Demand made by the Declara- 

tion. For the Declaration alledges, that the Pariſhioner 

| has been always uſed to ſet out the Tithes ſo and ſo; and 
| | „that 
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„that He ſet them out in due Manner: and the Defendant 
« neglected to take them away.” The Defendant ſhews this 
Cuſtom; and that, for want of purſuing it, theſe 'Tithez were 
not in due Manner, ſet out. And if they were not ſet out in 
due Manner, then He was under no Obligation to take them 
away. 


Tis Part of the Definition of a-Cuſtom, “ that it dier, 
« from the Common Law.” We do not ſay, *tis good, be- 
cauſe it is agreeable to the Cann Law: We only fay, © It 
is good, as being the Lex Loci,” It is the Law of the 
Land, here, in this Pariſh. 


The Con/ideration of Cuſtoms can not be inquired into: 
However, Fit were feceſſary to do ſo, Honeſty and Piety are 
ſufficient Conſiderations for this Cuſtom. But Cuſtoms muſt 
be pre/umed to have ſprung from good Conſiderations. 


This Cuſtom prevails in Half the Pariſhes in the Weſt of 
England And as Tithes depend in a great Meaſure upon 
Cuſtom, So alſo does the Manner of Setting them out. 


The Parſon can not ſet them out Himſelf. But by 2 £4. 
6. c. 13. F. 2. He may come upon the Land, and /ee it done. 
And this Statute directs Tithes to be ſet out according to the 
Cuſtoms of the reſpective Pariſhes. 


The Cuſtom does not reguire the Parſon to. be preſent 3 
Nor does it fix the Tenant to reap his Corn in bad Weather: 
It is only a Check againſt Injuſtice being done to the Parſon. 
A rea/onable Notice is all that is requiſite. If the Cuſtom 
ſhould be abuſed, the Tenant would be reftrained from mak- 
ing an ill Uſe of it. 


From + Hut!orn's Opinion to Lord Ch. J. Lee's Time, and + See Ney 
by Godolphin expreſsly, ſuch previous Notice of Setting out, 4 7875 a 
is necellary by the Eccle/iaftical Law. 3 3 : 
64 . ; « ſaid b 
The Caſe in Bunbury is an Inftance in Support of the Cul- < —_—_ 
tom. There, indeed, I perſonal Notice was inſiſted on, But « that by 
We do not require perſenal Notice: We ſay—® to Himſelf, © the Civil 


Agent, or Servant.” And it is his own Fault, if He leaves 1 1 


the Pariſh, and leaves no Agent. | not perhaps 

| | quite clearly 
appear : though there is enough to juſtify this Obſervation, upon the ſtrit Words of 
the Report, 


In a Cauſe at M/ prius, v. Yarborough, * at Lin- *Mr.Woee- 
coln Aſſizes, Lord Cn. J. Willes held ſuch a Cuſtom to be lermention- 


ed this from 


good; and ſaid, He wiſhed it was the Law of the Land. his hemery 


2 2 And 


rA 
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And it muſt be underſtood (in the preſent Caſe) that this 
Cuſtom could have been proved. 


Lord MansFitLp ſaid It had been very wel FINE) 
It depends upon general Reaſoning, and the Cale at Lincoln: 
For that in Bunbury does not aſcertain any 'Thing it went 
* It did fo, Off upon another Point. * We'll think of 1 it. 


And with re- 
gard to this Point, it is only ſaid, © that Barons Carter and Comyns thought there was 


& Something in the Objection; though the Lord Chief Baron ere it well mn. 5 


Mr. Juſtice WIL Muor obſerved, that the Canon Law 
is no otherwiſe an Argument in the preſent Queſtion, than 
as it may ſerve to ſhew that the Cuſtom has not been 
thought unreaſonable. 
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Curia adwiſare wal. 
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Lord MaxsT1EL D now delivered the Opinion of the 
Court. | 


The only Queſtion is“ Whether this bf a. reaſonable 
n Cuſtom, or not.“ 


I> - 
RES r 


1 

* 4 
| 
ji 0 


There is no Authority that comes up to this Point, but 
One; And that was a Cauſe on the Midland Circuit before 
Lord Ch. J. Willes ; who 1 it a Wr Cuſtom. 1 
think ſo too. 


EE ERS. VR_ EIS; MP Iz: 
G — 


believe the Doubt about it aroſe from a Jealouſy of re- 
ceiving the Eccleſiaſtical Law in any Caſe whatſoever ; 5 leſt 
the Clergy ſhould introduce it by Degrees. | 


It is MPT as pr omotive of Tuſtice, and preventive of 
Fraud. 


Mr. Dunning ſaid, as of his own Knowledge, “ that there 
© were ſuch Cuſtoms in the Weſt of England“ And I am 
told there are ſuch in Lincolnſpire likewiſe. 


We are All clear * that it is a good Cuſtom.” It is for 
the Prevention of Fraud, and for the Convenience of the 
Parties. | 


PPP 
— — = \ —— 2 = — 2 
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Therefore ths Rule muſt be made abſolute, for a New 
Trial; but without Cots. 


EN And I think it is ſuch a Cuſtom that a very light Evident 
| would be ſufficient to prove. 


RuLE MADE ABSOLUTE. 


Oates, 
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— 


Oates, ex dimiſ. Wigfal, verſus Brydon et al. 


HIS was an Action of Treſpaſs and Ejectment of 

Meſſuages Sc. in Sheffield. Not guilty pleaded. Ge- 
neral Iſſue joined. The Cauſe was tried at the preceding 
Aſſizes for Yorkfhire, before Mr. Juſtice Bathur/t : And up- 
on the Trial, it appeared in Evidence, That Grace Green 
Widow being ſeiſed in Fee of ſome Meſſuages Sc. and in— 
tending to intermarry with Samuel Wig fall, conveyed the 
ſame to Truſtees, to her own Uſe for Lite ; and after her 
Deceaſe, To ſuch Uſes Sc. as She ſhould, either before the 
ſaid Marriage, or during her Coverture, by her laſt Will or 
otherwiſe, limit or appoint ; and for want of ſuch Diſpoſiti- 
on, then to the Ule of the ſaid Samuel Wig fall for Life; 
and then to the Uſe of her own right Heirs, | 


The Marriage took Effect: And She did afterwards, in 
the Lifetime of her Huſband, duly make her Will: where- 
in, after divers pecuniary Legacies &c. (Some of which 
Legacies are to the three Children of Thomas Brownh1l ; 
and Others, to the four Children of Samuel Water ;) is the 
following Deviſe —“ I give to Samuel Migfall, my dear 
« and loving Huſband, the Houſe wherein we now dwell, 
„ together with the Stable and all other Appurtenances 
« thereunto belonging, for and during the 'lerm of his 
ce natural Life: And after his Deceaſe, I give the ſaid Houſe 


„% and Stable, with all Appurtenances unto the ſaid Samuel 


e Warbleton my Brother, F then alive, for and during the 
« Term of his natural Life; and after his Deceaſe, I give 
% the ſaid Houſe and Stable with the Appurtenances, unte 
* the ſaid Children of my Couſins Thomas Brownhill and 
« Samuel Mater, or ſuch of them as ſhail be then living, 
« Share and Share alike. And if it happen that the ſaid 
« Samuel Warbleton be not living at the Deceaſe of the ſaid 
« Samuel Wigfall, then my Mind and Will is, that the faid 
„ Houſe and Stable with the Appurtenances be pivipep 
* AMONGST the ſaid Children of my Couſins Thomas Brown - 
« hill and Samuel Water, as aforeſaid. And alſo All the 
« Reft of my Eſtate which is not herein or hereby before by 
nne given or diſpoſed of, | do give unto the laid Samuel 


„% Vigfall my Huſband.” And She appointed her ſaid Huſ- 


band, and Brother W2rbletan, Executors. 


| The Teſtatrix ſoon afterwards died: And her Huſhand 
ſurvived Her, and held the Eſtate until his Death, which 


Happened in Auguſt 1757. At the Time of his Death, and 


at the Time of the Death of the ſaid Samuel Warbleton (who 
ſurvived the Teſtatrix, but died before her ſaid Huſband,) 
Four of the ſaid Children of Thomas Brownbill and Samuel 
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Water were living: One of whom is ſtill living: The other 
three died before the Time of the Demile laid in the De. 


claration. 


The Premiſſes deviſed to the Children, at the Time of 
making the Will were, and {till are worth 1001. to be ſold, 
and no more: And the Teſtatrix had no real or perſonal El- 
tate, except what is particularly mentioned in the Will. 


The Defendant Brydon purchaſed the Eſtate in Queſtion, 
of the Children ; The other Defendants are Tenants of the 
ſame, under Him, No ACTUAL Outer was proved pre- 
vious to the bringing the Ejectment. The Lefor of the 
Plaintiff is Heir at Law to Samuel Wigfall, the Huſband of 
the Teltatrix. 


A Verdict was given for FE Plaintiff, ſubject to the Opi- 
nion of this Court on the following 


Queſtion—. Whether the Leſſor of the Plaintiff be in- 
«« titied to Three undivided Fourth Parts of the Premiſſes; 
and can recover the ſame in this Action.” 


It was argued on Thurſday laſt by Mr. Fearnley for the 
Plaintiff,” and Mr. Vallace for the Defendant. 


Mr. Fearnley argued, that the Deviſe to the ſeven Chil- 
dren was ozly during their Lives. 


Mr. Wallace inſiſted, that the ſeven Children took an Eſ- 
tate in Fee, as Tenants 5 in Common. And he allo infilted, 
that the Rule to confz/s Leaſe Entry and Oulter Aar not R- | 


21y the want of Evidence of the actual Ouſter of the Tenant 


in Common. 


Mr. Fearnliy KP" ITY that they took only an Eſtate for 
Life, {See 1 Ro. Abr. 834. Fawcett's Caſe. Cro. Elis. 52. 
Pettywoud v. Cooke ; and Sinner 339 Middleton v. Swain. | 


And as to the ObjeQion to the entering into the Rule to 
confeſs Leaſe Entry and Ouſter—He acknowledged a Dic- 
tum mentioned in 7 Mod. 39. where it is reported to be ſaid 


per Holt In caſe of Tenants in Common, there muſt be 
an au Oaſter of One by the Other: Or elſe, He ſhall 


* not be compelled to confeſs Leaſe Entry and Ouſter.“ 


But here the Defendants did confeſs Leaſe Entry and 
Ouſter. There, it is only faid, that He ſhall not be cm- 
« pelled to do it. 


He cited 2 Ld. Raym. 750. Little v. Heaton, and 1 Salk. 
259. §. C. to ſhew that it is ſettled, “ that Proof of actual 
Entry 


tafter Term 6 Geo. 3. . NM. 


« Entry and Ouſter is xot neceſſary in Ejectment broug 
„ on Breach of a Condition of Re-entry.” And 10 is 1 
Vertr. 248, Anonymous.  Heflikewiſe mentioned 1 Sidery. 
223, Langhorne v. Merry; where the Court held, „that 
an Entry ſhall be intended, till the contrary be proved.“ 
[And V. 2 Ventr. 332. anon.] 


Tus Cour having taken a few Days to look into 
the Caſes— | 


Lord MansFIELD now delivered their Opinion. 


After ſtating the Caſe particularly, and the Queſtion, 
„ Whether an a#ual! Entry was neceſſary to have been 
« proved ; or whether the Confeſſion of Leaſe Entry and 
«© Ouſter be /ufficzent, without actual Proof it; He ob- 
ſerved that as there was no Proof of afual Oujter, no 
actual Ouſter could be ſuppoſed : Bur that ſlight Proof would 
be /fficient to be left to the Jury. 


However, though no ad, Oulter can be ſuppoſed, yet 


We are All of Opinion that the Conress10N of Leaſe 
Entry and Oufſlter, is ſufficient to bar a Nonſuit for want of 
Proof of actual Ouſter. 


We are glad to have it ttlad; becauſe there have been 
different Opinions. 15 | 


The Meaning of Confeſſing Leaſe Entry and Ouſter is, 


to bring the Matter to the mere Queſtion of the Plaintiff's 


poſſeſſory Title. 


In the Caſe of Dormer v. Forteſcue, an actual Entry was « 11, 11 6. 
holden neceſſary on the + Statute: For that the Word 2. B. N. and 
„Action, in that Statute, could nat mean ** jedment. afterwards 
That was ſetiled and eſtabliſhed by many Cafes. Therefore, in Pom. 


roc 


10 avoid a Fine, there mult be an actual Entry; and the + 21 fac. 


Demiſe can not be carried back beyond the actual Entry. 1. c. 15. 


In all ther Caſes, the Confeſſion of Leaf: Entry and Ouſ- 
ter is ſufficient. And fo it zs now ſettled that it is ſufficient 
for an Ejectment brought upon a Condition broken, | 


As to this particular Caſe of a Tenant in Common—There 
are Caſes enow to juſtify our Opinion, He repeated the 
Caſe of Johnſon v. Allen, 13 W. 3. reported in 12 Mod, 
657. And indeed it is ſcarce poſſible, he ſaid, that a Te- 
nant in Common ſhould bring an Ejectment, but where there 
is an actual Ouſter. 7 Mod. 39. 1 Queen Anne, —* per Holt 
„He ſhall not be compelled when He does x9 diſpute 
„ the Title: But where he es diſpute it, He ſhall be com- 
«+ pelled to confels Leaſe Entry and Outter,” 

55 There- 
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Therefore We are All clear that the Confeſſion of Leaſe 
Entry and Ouſter is ſufficient, in the Caſe of a Tenant in 
Common, without Proof of a&ual Ouſter. 


Second Point. As to the Conſtruction of the Will— 


The Queſtion is, Whether this Houſe and Stable were 
« given to the Seven Children, only during their Lives: or, 
as Tenants in Common.” ; | 


The whole value is only 100/. 


There muſt be ſomething by way of Limitation, to ſhew 
the Intention of the Teſtatrix: Otherwiſe tis tor Life only. 


But few ordinary People make the Diſtinction between 
Land and per/onal Property. 


As this Rule of Law often operates againſt the Intention 
of the Teſtator, it ſhall be conſtrued to carry a Fee, where 
there are Words of Limitation, and the Teſtator's Intention 
appears. 


This is a Houſe and Stable. They are given to the Huſ- 


band for Life, expre/sly : So they are, to the Brother. If 


She had meant the like to the Children, She would have 
done the like. But She gives to the Seven Children, after the 
two Lives, a wafting Property, Share and Share alike. Be- 
ſides, She dire&s the Houſe and Stable to be divided among 
the Seven Children, in caſe her Brother dies before her Huſ- 
band: That is, They muſt be /a, and the Produce divided. 


We are of Opinion, that, upon the hole of this Will, 
there is enough to ſhew that the Teſtatrix intended the Value 
of this Houſe and Stable to be divided amongſt the Seven 
Children. | | 


The ſweeping reſiduary Clauſe does not alter the Caſe : 
She does not diſpoſe of all the Money that She had to dif- 
poſe of. h | | 


PAIN TIEF to be NonsuITED : And the 
PosTEa to be delivered to the DerFEnDANnT. 


Armſtrong, ex dimiſſ. Tinker et al. verſus Peirſe 
et al. t 


þ S was an Action of Treſpaſs and Ejectment of a 
Meſſuage and Lands at Biſhop's Canning in Wilts ; on 
the ſeveral Demiſes of John Tinker, Fojeph Tinker, Benjamin 
5 : Harring, 


** 
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 Harring, and James Bartlett; Robert Preſton, and Thomas 


Hunt; and Hefter Pitman. The Cauſe came on to be tried 
at the laſt Lent Aſſizes for the County of Miles before Mr. 


Juſtice Hon When a general Verdict was found for the 


Plaintiff, ſubject to the Opinion of this Court upon the 
following | | 


Caſe—Alice Rudman, Spinſter, being legally poſſeſſed of 


the Premiſſes in Queſtion, for the Reſidue of a Term of 9g 


Years, determinable upon the Death of Herſelf and two 


other Perſons ; and a Marriage being intended between Her 
and John Peirſe, Yeoman ; By Indenture dated 21it Decem- 


ber 1733, between the ſaid John of the firſt Part, the ſaid 
Alice of the ſecond Part, and Robert Tinker and William 
Harring of the third Part, the ſaid Alice Rudman aſſigned 
to the ſaid Robert Tinker and William Harring All the Pre- 
miſſes in Queſtion for the Remainder of the ſaid Term of 
99 Years, determinable as aforelaid ; upon Truſt for the 
ſaid Alice Rudman and her Aſſigns until the ſaid intended 
Marriage ſhould be had; and from and immediately after, 
upon Truſt that they the ſaid Robert Tinker and William 
Harring and the Survivor of them his Executors or Admi- 
niſtrators ſhould permit and ſuffer the ſaid John Pierſe and 
his Aſſigns to hold and enjoy the Premiſes, and to take the 
Rents and Profits thereof during ſo long of the Reſidue of 
the ſaid Term as the ſaid John Peirſe and Alice Rudman 


' ſhould jointly live; and if the ſaid Alice Rudman ſhould 


furvive the ſaid John Peirſe, then after his Death, in Truſt 
wholly for the ſaid Alice Rudman her Executors Adminiſtra- 
tors and Aſſigns, to her and their own Uſe and Benefit: 
And if the ſaid 4. R. ſhould die in the Lite-time of the ſaid 
7. P. then from and immediately after ſuch her Death, up- 


on Truſt to permit and ſuffer ſuch Perſons to hold and enjoy 


the ſame Premiſſes for the Reſidue of the Term, as She by 
any Writing under Her Hand and Seal, &c. or by her laſt 


Will and Teſtament, &c. ſhould appoint. 


The ſaid Marriage took Effect. 
The ſaid William Harring died in 1733. 


By Indenture dared 29th September 1743, (which recited 
the former Deed of Settlement, and the Truſts and Limita- 
tions contained in it,) in Conſideration of the Sum of 33o/. 
paid to the ſaid John Peirſe and Alice his Wife, the ſaid 
Robert Tinker by the Direction of Peirſe and his Wife, and 
alſo the ſaid John Perſe and the ſaid Alice Pierſe aſſigned, 
and the ſaid Alice, in purſuance of her Power reſerved to 
Her, limitted the Premiſſes in Queſtion to Andrew Sealy his 


Executors Adminiſtrators and Aſſigns, for the Remainder of 


the ſaid Term of 99 Years determinable as aforeſaid ; with 


a Proviſa 
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a Proviſo for Redemption upon Payment of the Principal 
and Intereſt upon the 25th of March then next enſuing. Ia 
ch!» Indenture is a Covenant for further aſſuring the Pre. 
miſtes upon Non-Payment, Sc. 


By Indenture dated 18th November 1751, the ſaid Jh 
Peirſe and his Wife, in Conſideration of 3oo/. aſſigned over 
the Premiſſes in Queſtion to Heſler Pitman her Executors 
Adminiſtrators and Aſſigns for the Remainder of the Term 
determinable as aforeſaid ; with a like Proviſo for Redemp- 
tion, and Covenant for further Aſſurance as are abovemen- 


tioned. | 


The faid John Peirſe paid All the Intereſt due on the ſaid 
feveral Mortgages, to the laſt Day of Payment reſpectively 
before his Death, which happened in 1758. His Wife ſur. 
vived Him, but paid no Intereſt after his Death, either to 
Seuly or Pitman, or to any other Perſon on their Behalf; 
nor was any Intereſt ever demanded of her. 


The ſaid Andrew Sealy and Robert Tinker are fince dead; 
and the Six firft named cf the Leſſors of the Plaintiff are, 
reipectively, their legal Reprefentaiives : vis. John and Jo- 
feph Tinker, B. Harring, and James Bartlett, are Exccutors 
and legal Repreſentatives of Revert Tinker and Raberi 
Preſton and Thomas Hunt are the Executors and legal Re- 
preientatives of Andretu Sealy. 155 


The ſaid Alice Peirſe continued in Poſſeſſion of the Pre- 
miſſes until her Death, which happened in 1765; and pre- 
vious thereto, made her Will dated 29 7aly 1759, whereby 
She deviſed the Premiſſes to the Defendant her Daughter in 
the following Words—* I give unto my Daughter Alice 
** Pcirſe All that Leaſehold Eftate commonly called Rei/e's, 
* which 1 now hold by Virtue of a Settlement made beiore 
« Marriage with wy late Huſband.” | 


The Defendant Peirſe is in Poſſeſſion of Part of the Pre. 
miſſes in Queſtion ;z and the other Defendants, of the Re- 
fidue, as her Under- Tenants, | 


The Queſtion ſubmitted to the Court was Whether the 
& Plaintiff was intitled to recover the Premiſſes in this 
% Ejectment.“ 


Mr. Gould argued this Cafe for the Plaintiff ; Mr. Thur- 
leu for the Defendants. | | | 


And the Queſtion they meant to make, was Whether a 
% mere Truſtee could diſpute the Poſſeſſion of his own 
* Ceſixy qui Traſi.“ | 


Bus 


Eaſter Term 6 Geo. 3. B. R. 


But Tas Cour, though they looked upon it as a ſet- 
tled Point, “ that the formal Title of a Trutftce ſhould not, 
« in an Ejectment, be ſet up again}? the Ceftuy gui Truſt ; 


« becauſe, from the Nature of the two Rights, the Cejtuy 


„ gui Truſt is to have the Poſſeſſion“; Yer in this Cale, 
That was not the Queſtion : For, here, the Leſſors of the 
Plaintiff were not '{'ruſtees for the Defendant, but for the 


Mortgagees. 


And therefore they immediately gave Judgment; and di- 
rected, that the | 


Pos EA ſhould be divers to the PLAINTIFF. 


— 


Rex verſus Lookup. 
N the 3oth of June 1762, in the ſecond Year of his 


| preſent Majeſty, a Bill was ſound againit the Defend- 


ant George Lookup, for wilful and corrupt Perjury in his 
Answers to a Bill in Chancery, filed by Sir Thomas Fredericb, 


relative to Money charged to be unfairly won by the De- 


fendant at Play. | 
Upon this Indictment, he was tried, and convicted. 


He thereupon petitioned the King; and obtained a Re- 
ference to Lord Mansfield; who choſe to take the Opinion 
of the Judges. | They received his Affidavits, and examined 
into his Reaſons and Inſinuations. After which, They de- 
c:ared themſelves thoroughly ſatisfied with the Verdict; and 
ſaw no Foundation for granting a new Trial. Whereupon, 
They proceeded to his Sentence ; Which was—** That he 


„ ſhould be ſet in and upon the Pillory, at Charing-Cro/s, 


* for an Hour, between the Hours of Twelve and Two; 
% And that he ſhould be afterwards tranſported to ſome of 
« his Majelty's Colonies or Plantations in America, for the 
« Space of (even Years; and be now remanded to the Cut- 
« tody of the Marſhal, to be by Him kept in ſafe Cuſtody, 
„ in Execution of the judgment atoreta'd, and wntil he 
«© ſhall be tranſported as atorelaid.” 


On Wedneſday 27th November 1765, (which was eight 
or nine Days afier the Sentence had been pronounced,) He 
moved “ to ay the Entry of the Judgment ;” in order to 
give Him an Opportunity of moving ia Arreſt of Judgment; 
A futal Miftake having been fence diſcovered ; wit. ©* that 
* the Fact was charged to have been committed in the 
„Time of the late King,“ whereas the Indictment con- 
cludes “ againſt the Peace of the preſent King: And his 
-— | Counſel 


Weineſday, 
7 May 1766. 
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Counlel urged, that He was within Time; as the Motion 
was made during the /ame Term in which the Sentence was 
pronounced, and the Entry Roll of the Record not yet 


made up. | 


But Tu Cour denied this Motion. They 
thought, that in uch a Caſe, and upon /uch an Objection, 
They were not bound or warranted to let in a Motion in 
Arreſt of Judgment, after Sentence pronounced. 


His regular Remedy was by Writ of Error. 


The next Day, the Defendant's Counſel moved to 44 
Journ his Standing in the Pillory, on an Affidavit, (made by 
his Phyſician) of his Lues; and that his Sanding in the 
Pillory, in the open Air, for an Hour, would probably en- 
danger bis Life. 


Note — The Rule is drawn up, © that the Marſhal de- 
“ liver the Defendant to the Sheriff; and that the Sheriff 
«© do ſet Him in and upon the Pillory, for an Hour, between 
“the Hours of Ten and Twelve, on [leaving the Day in 
«© Blank ;] and then deliver Him to the Marſhal, &”: 
And this Blank is afterwards filled up, at the Choice and 
Nomination of the Sheriff. In the preſent Caſe, it had been 
filled up with the Words “ Saturday next, the zotb In- 
* ſtant;“ and had been actually Jelivered out to the Sheriff. 


Lord Max Ss FIELD - Let the Rule be altered thus 
4 That upon reading the former Rule, and upon reading 
„ the Affidavit of Dr. Vatſon concerning the preſent In- 
« diſpoſition of the Defendant, The Time appointed by the 
« ſaid Rule for ſetting the Defendant in and upon the 
« Pillory is enlarged; And that the ſaid Sentence be exe- 
„ cuted on the 17th Day of December next, or as ſoon after- 
% wards as the ſame can be done without Danger from the 
« Defendant's Indiſpoſition.“ | | 


The next Day (the laſt Day of Michaelmas Term 1765, 


Eyre, Recorder of London, on Behalf of the Defendant, 
urged the Court (as he had before done, on the preceding 
Day,) to recon/ider their Judgment, that is to ſay, their 
Sentence: And he mentioned 1 Salk. 78. The Dueen againſt 
Darby, and Farreſky (7 Mod.) 100. S. C. and 2 Aale's Hif.. 
P. C. 379. where Lord Ch. J. Hale ſays, * If by any Miſtake 
* or Overſight, the Court ſhould give Judgment againſt a 


Clerk convicted of a Felony within Clergy ; yet they may, 


«* and (as I think) engt to allow Him his Clergy, after his 


„ Attainder,” From whence he argued, that as in the preſent 
Caſe 
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Caſe the Judgment ought to have been gu caſſetur, it 
is not only in their Power to ſet it right now, but they are 
even bound ex Officio to do ſo. And he ſaid, there was no 
Diſtinction, in Criminal Caſes, between Form and Subſtance. 


But Tn Covkr perſiſted in not doing this, with- 


out ſome Precedent. They ſaid, the Citation from Hale's H. 
P, C. was not parallel to the preſent Caſe. There the Judg- 


ment would only be corrected This is a motion to arreſt it. 
That was a Capital Caſe too: Here, you are limitted to a 
Time, And even in Capital Caſes, you have no Inſtance of 
ſuch a Motion as this, after the Expiration of the limited 


Time. 
MoT1oN DENIED. 


Whereupon, Mr. Lookup brought a Writ of Error return; 
able in Parliament, and aſſigned ſeveral Errors. 1fl. That 
the Ind ictment is inſufficient. ad. That the Offence in the 
Indictment ſpecified is nat charged to have been done againſt 
the Peace of his late Majeſty; in whoſe Reign it was alledg- 
ed to have been committed. 3d. That the öffence is charg- 
ed to have been done againſt the Peace of his pręſent Majeſ- 
ty; in whoſe Reign it appears not to have been committed. 


Ith. That no certain Day or Time is fixed appointed or limit- 


ed by the Judgment, for ſetting the Plaintiff in Error in and 
upon the Pillory. 5th. That xo certain Time is fixed ap- 
pointed or limited by the Judgment, for the Tranſportation 
of the Plaintiff in Error. 6th. That the Court of Xing 
Bench had not any Power or Authority, by Law, to adjudge 
or order that the Plaintiff ſhould be tranſported to ſome of 


his Majefly's “ Colonies or Plantations in America for the * v. 2G. 2. 


Space of ſeven Years. 


All the Objections were conſidered as ſrivolous except 
that which was diſcovered after Sentence pronounced. But 


On 5th May 1766, The ſollowing Queſtion was put, by 
the Lords, to the Judges— 


« Whether the Perjury being alledged in the Indictment 
© to have been committed in the Time of the late King, 
« and charged to be againſt the Peace of the 2% King, 1s 
« fatal, and renders the Indictment inſufficient.” 


The Lord Chief Baron delivered the unanimous Opinion 
of the Judges, in the Affirmative. 


Aud 


e. 26. 
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And vpon this Point, the Judgment o of the King's Bench 
Was REVERSED. 


Two Days after, on 7th May 1766, Mr. Rech mov. 
ed, on his Behalf, (but without his being brought up into 
Court „ That he might be diſcharged. 


And, the Order of Reverſal being produced and read, 
Tye CouRT ordered Him to be 


DISCHARGED. 


It is very Se e that from Michaelmas Term 1756, 
to the Time of this Publication { Michaelmas Term 1771,) 
This is the only Judgment of the Court of King's Bench, 
which has been reverled ; though, from the Importance 


and Ditficulty of the Quettions, there have been many 
Writs of Error in the eee and in Parlia- 
ment. | 
| Rex ver/ns Helling et al, 
Fridav a . 
May 1766. R. Core and Mr. Dunning ſhewed Cauſe againſt 
quaſhing an Order made upon Eater WedneJaay 


7766, by two Joſtices (Luke Robinſon and Tojeph Girl, 

Rigrs. ) appointing the Defendants Overſeers of the Poor of 
ct. Andrews Holborn above the Wood, and Sf, Gorge the 
Martyr. | 


It has been ObjeQed, that this is not an 1 un- 
der the Statute ot 43 Eliz. c. 2, being for this preſent 
* Year 1760.” 


Anfwer—But this is the uſual Form i in this Pariſh. - And 

the Order ſaxs, and to do all ſuch ' Things as their Duty 

als requires”; that is, (amongſt other Things) to lay in their 
Otace till Others are appointed. 


Sir Fletcher Norton, and Mr. Falter, contra, argued {or 
quaſhing the Order. | 


They admitted, they could not go out of the Order. But 
by 43 Elis c. 2, ſect, 1. the Overſeers are to be nominated 
yeariy. And this Act giving a Juriſdiction, They are oblig- 
ed to conform exa#ly to it. Conſequently, They can nomi- 
nate only FOR a YEAR; (neither more nor leſs.) 


Whereae this Appointment | being made on Eaſier Weaneſ- 


day, and appointing 8 the Year 1760, they were not 
2 


JV - 
1t0 


Eaſter Taren 6 Geo. 3. RN. KN. 


1905 


Wige nor authorized or intitled to continue any longer 
than the End of the Year 1766. It 1 is nat an Appointment 
for a Tear. 


Lord Mansritt p—The real Objections, I whe; it 


for granted, are not before the Court. 


The only Queſtion Score Us is, Whether the Order is 
« good upon the Face of it, or not.“ 


Now this Order plainly means the Operſeer's Year : And 
that Year is from Eaſter 1765 to Eaſer 1766. You would 


make it bad, by underſtanding it ro mean the Year of our 


Lord. But you can not conſtrue this Order to he a bad One, 
by underſtanding ite For it manifeſtly means quite another 
Sort of Year. 


Mr. Juſtice WII Mor was ſilent being a Pariſhioner. 
Mr. Juſtice YaTEs was abſent. | 


Mr. Juſtice As rox concurred with Lord Mansfield ; 
and ſaid, that if the Conſtruction may be taken two Ways; 
One of chem making the Order good, the Other making it 


bad; He ſhould take it in the Senſe that would make it 


god. 27 * fore. 
Per Cur.— 
RuLE DISCHARGED: 


ORDER AFFIRMED. 


Rex verſus 8 of Eccleſall Bierlow in 21 


Sheffield. 


See this Ca/e ABRIDGED, in the Table; and af large in the 
Quarto-Edition of my SETTLEMENT-CasSEts, N'“. 180. 
Pa. 562. 


Carter ver ſus Boehm. 


HIS was an Inſurance-Cauſe, upon a Policy under- 
written by Mr. Charles Boehm, of Intereſt, or no In- 
tereſt, without Benefit of Salvage. The Inſurance was made 
by the Plaintiff, for the Benefit of his Brother, Governor 


Ceorge Carter. 


It 


Monday 
ay 1766. 


* 
gg 
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It was tried before Lord Mansfield at Guildhall ; and a 
Verdict was found for the Plaintiff by a ſpecial Jury of 
Merchants. | | 


On Saturday the 19th of April laſt, Mr. Recorder { Eyre, 
on Behalf of the Defendant, moved for a New Trial, 


His Objection was, That Circumſtances were not ſuf. 
«* ficiently dilcloſed.” N 


A Rule was made to ſhew Cauſe: And Copies of Letters 
and Depoſitions were ordered to be left with Lord Mansfield. 


N. B. Four other Cauſes depended upon this. 


The Counſel for the Plaintiff, wiz. Mr. Morton, Mr. 
Dunning and Mr. Wallace, ſhewed Cauſe on Thur/day the 
firtt of this Month. But firſt, | 


Lord MaNSsFIEL D reported the Evidence—That it 
was an Action on a Policy of Inſurance for one Vear; viz. 
from 16th of Ofober 1759 to 16th of October 1760, for 
the Benefit of the Governor of Fort Marlborough, George 
Carter, againſt the Loſs of Fort Marlborough in the Iſland of 
Sumatra in the Eaft Indies, by its being taken by a foreign 
Enemy. The Event happened: The Fort was taken by 
Count D'Eſaigne, within the Year, 


The firſt Witneſs was Camwthorne, the Policy Broker, who 
produced the Memorandum given by the Governor's Bro- 
ther (the Plaintiff) to Him: And the Uſe made of theſe [n- 
ſtructions was, to ſhew ** that the Inſurance was made for 
the Benefit of Governor Carter, and to inſure Him againit 
the taking of the Fort by a foreign Enemy.“ 


Both Sides had been long in Chancery : And the Chan- 
cery-Evidence on both Sides was read at the Trial. 


It was objected, on Behalf of the Defendant, to be a 
Fraud by Concealment of Circumſtances which ought to 
have been diſcloſed ; and particularly, the Weakneſs of the 
Fort, and the Probability of its being attacked by the 
French Which Concealment was offered to be proved by 
two Letters, The firſt was a Letter from the Governor to 
His Brother Roger Carter, his Truſtee, the Plaintiff in this 
Cauſe: The ſecond was from the Governor to the Ea/t- India 
Company. ; | 


The 


— 


— 
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The Evidence in Reply to this Objection confiſted of 
three Depoſitions in Chancery, ſetting forth that the Gover- 
nor had 20000. in Effects; and only inſured 10000/: And 
that He was guilty of zo Fault in defending the Fort. 


The firſt of theſe Depoſitions was Captain T7yon's : 
Which proved that this was not a Fort proper or deſigned 
to reſiſt European Enemies; but only calculated for Defence 
againſt the Natives of the Iſland of Sumatra; And alſo that 
the Governor's Office is not Military, but only Mercantile; 
And that Fort Marlborough is only a ſubordinate Factory to 
Fort St, George. | rs 


There was no Evidence to the contrary. And a Verdict 
was found for the Plaintiff, by a ſpecial Jury, 


After his Lordſhip had made his Report,— 


The Counſel for the Plaintiff proceeded to ſhew Cauſe 
againſt a New Trial. 


They argued, that there was no /uch Concealment of 
Circumſtances (as the Weakneſs of the Fort, or the Proba- 
bility of the Attack,) as would amount to a Fraud ſufficient 
to witzate this Contract: All which Circumſtances were uni- 
verſally known to every Merchant upon the Exchange of 


London. And All theſe Circumſtances, they ſaid, were fully 


conſidered by a ſpecial Jury of Merchants, who are the pro- 
per Judges of them. | 


And Mr. Dunning laid it down as a Rule“ That the In- 
* ſured is only abliged to diſcover Fas ; not the Ideas or 
«« Speculations which He may entertain, pon ſuch Facts.” 


They ſaid, this Inſurance was, in Reality, no more than 
a Wager; Whether the French would think it their Inter- 
«« eſt to attack this Fort, and if they ſhould, whether they 
«© would be able to get a Ship of War up the River, or not.“ 


Sir Fletcher Norton and Mr. Recorder Eyre) argued, 
contra, for the Defendant (the Under-Writer,) a 


They inſiſted, that the Inſurer has a Right to know as 
much as the Inſured Himſelf knows. 


They alledged too, that the Broker is the ſole Agent of 


the Inſured. 


Part IV. Vor. II, X x Theſe 


* 
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Theſe are general, univerſal Principles, in all Inſurances. 
Then they proceeded to argue in ſupport of the preſent 


Objection. 

The Broker had, they ſaid, on being croſs-examined, 
owned that He did get believe that the Inſurer would have 
madaled with the Inſurance, if He had ſeen theſe two Let- 
ters. | | 


Al the Circumſtances ought to be diſcloſed, 


This Wager js not only © Whether the Fort ſhall be 27 
tacted; Bur © Whether it ſhall be attacked Ax p talen.“ 


Whatever really increafes the Riſque ought to be diſcloſed, 


Then they entered into the Particulars which had been 
here kept concealed. And they inſiſted ſtrongly, that the 
Plaintiff ought to have diſcovered the Weakneſs and abſo- 
lute Indefen/ibility of the Fort. In this Caſe, as againfi|the 
inſurer, He was obliged to make ſuch Diſcovery ; though he 
acted for the Governor. Indeed, a Governor ought not, in 
Point of Policy, to be permitted to inſure at al.: But if He 
1s permitted to inſure, or will inſure, He ought to diſcloſe 


all Fags. 


It can not be ſuppoſed that the Inſurer would have inſured 
follow as 4/. per Cent. if He had known of theſe Letters, 


It is begging the Queſtion, to ſay, * That a Fort is not 
intended for Defence againſt an Enemy.” The Suppoſition 
is ablurd and ridiculous. It muſt be preſumed that it was 
intended for that Purpoſe; And the Pre/ymption was © that 
** the Fort, the Powder, the Guns, Ic. were in a good and 
« proper Condition. Ix they were not, (and it is agreed 

_ that in fact they avere not, and that the Governor 4zerv it,) 
it ought to have been giſc/o/ed. But if He had diſcloſed 
this, He could not have got the Inſurance. Therefore thjs 
was a fraudulent Concealment ; And the Under-writer 1s 


not liable, 


It does not follow, that becauſe He did not inſure his 


nuhole Property : therefoxe it is good for what He bas judg- 
ed proper to inſure. He might have his Reaſons for infuring 


only a Part, and nat the Whole, 
Car. adviſare vidt, 


Lord 


, 


Ee 
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Lord MansF1ELD now delivered the Reſolution of 


the Court. ; 


This is a Motion for a New Trial. 


In ſupport of it, the Counſel for the Defendant contend, 
« That ſome Circumſtances in the Knowledge of Governor 
« Carter, not having been mentioned at the Time the Po- 


* licy was under- wrote, amount to a Concealment, which 


« gught, in Law, to 4vgid the Policy.“ 


The Counſel for the Plaintiff inſiſt, That the not men- 
« tioning theſe Particulars, does xo? amount to a Conceal- 
„ ment, which ought, in Law, to avoid the Policy; either 
% as a Fraud; or, as varying the Contract.“ 


iſt. It may be proper to ſay ſomething, in general, of 
Concealments which avoid a Policy, 


2dly. To ſtate particularly the Caſe 79w under Conſide- 
ration, | 


zdly. To examine whether the Yerdi?, which finds this 
Policy good, although the Particulars objected were not 
mentioned, is well Founded. 


Firſt, Inſurance is a Contract upon Speculation, 


The Special Facts, upon which the Contingent Chance is 
to. be computed, lie moſt commonly in the Knowledge of 


the Iy/ured only: The Under-Writer truſts to his Repreſen- 


tation, and proceeds upon Confidence that He does not keep 
back any Circumſtance in his Knowledge, to miſlead the 
Under-Writer into a Belief that the Circumſtance does not 


exiſt, and to induce Him to eſtimate the Riſque, as if it 
did not exiſt, | | | 


The keeping back ſuch Circumſtances is a Fraud, and 
therefore the Policy is v, Although the Suppreſſion 
ſhould happen through Mi ſinte. without any fraudulent In- 
tention; yet {till the Under- Writer is deceived; and the Po- 
licy is void: Becauſe the Riſque run is really different from 
the Riſque underſtood and intended to be run, at the Time 
of the Agreement. 


The Policy would equally be void, againſt the Unaer- 


| Wititer, if He concealed ; As, if He inſured a Ship on her 
Voyage, which He privately knew to be arrived ; And an 


Action would lie to recover the Premium. 
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The governing Principle is applicable to 4% Contracts 
and Dealings. VVV „ 
Good Faith forbids either Party, by concealing what He 


Privately knows, to draw the Other into a Bargain, from 
his Ignorance of that Fact, and his believing the contrary. 


But either Party may be innocently filent, as to Grounds 
open to Both, to exerciſe their Judgment upon. Aliud ef 
celare; aliud, tacere : Neque enim id eft celare quicguid re- 
ticeas ; ſed cum quod tu ſcias, id ignorare emolumenti tui 
cauſa velis eos, quorum interſit id ſcire. b N 


This Definition of Concealment, reſtrained to the efficient 
Motives and preciſe Subject of any Contract, will generally 
hold to make it void, in Favour of the Party miſled by his 
Ignorance of the Thing concealed. | 


There are many Matters, as to which the Inſured may 
be innocently filent—He need not mention what the Under. 
Writer &nows=—dScrentia utringue par pares contrahentes 


An Under. Writer can not inſiſt that the Policy is void, 
| becauſe the Inſured need not tell him what he actually knew; 
what Way ſo ever He came to the Knowledge. 


The Inſured need not mention what the Under-Writer 
ought to know ; what He takes upon Himſelf the Knowledge 
l ; or what He Waves being informed of. | 


The Under-Writer needs not be told what leſſens the 
Riſque agreed and underſtood to be run by the expreſs Terms 
of the Policy. He needs not be told general Topics of 
Speculation ; As, for Inſtance—The Under- Writer is bound 
to know every Cauſe which may occaſion natural Perils ; as, 
the Difficulty of the Voyage—The Kind of Seaſons—the 
Probality of Lightning, Hurricanes, Earthquakes, c. He 

is bound to know every Cauſe which may occaſion politi- 
cal Perils ; from the Ruptures of States ; from War, and 
the various Operations of it, He is bound to know the 
Probability of Safety, from the Continuance or Return of 
Peace; from the Imbecility of the Enemy, through the 
Weakneſs of their Councils, or their Want of Strength, Qc. 


If an Under-Writer inſures private Ships of War, by Sea 
and on Shore, from Ports to Ports, and Places to 'Places, any 
where—He needs not be told the ſecret Enterprizes they 
1 „ N . 95 N 
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are deſtined upon; becauſe He knows ſome Expedition mult 
be in View; And, from the Nature of his Contract, without 
being told, He waves the Information. If He inſures for 
three Years, He needs not be told any Circumſtance to 


ſhew it may be over in Two: Or, if He inſures a Voyage, 


with Liberty of Deviation, He needs not be told what tends 
to ſhew there will be no Deviation. | 


Men argue differently, from natural Phznomena, and po- 


| litical Appearances : They have different Capacities, diffe- 


tent Degrees of Knowledge, and different Intelligence. But 
the Means of Information and judging are open to Both : 
each profeſſes to act from his own Skill and Sagacity : and 
therefore Neither needs to communicate to the Other. 


The Rea/or: of the Rule which obliges Parties to diſcloſe, 
is to prevent Fraud, and to encourage good Faith. It is 
adapted to ſuch Facts as vary the Nature of the Contract; 
which One privately knows, and the Other is ignorant of, 
and has no Reaſon. to ſuſpect. | 


The Queſtion therefofe maſt always be Whether there 
*« was, under all the Circumſtances atthe Time the Policy 
c was underwritten, a fair Repreſentation ; or a Conceal- 
* nent; fraudulent, if de/igned ; Or, though not deſigned, 
varying materially the Object of the Policy, and changing 
« the Riſque underitood to be run.“ 


This brings me, in the ſecond Place; to ſtate the Caſe Secondly. 


now under Conſideration. | h 


The Policy is againſt the Lofs of Fort Marlborough, from 
being deſtroyed by, taken by, or ſurrendered unto, any Eu- 
ropean Enemy, between the 1ſt of Oober 1759, and 1ſt of 
October 1760. It was underwritten on the gth of May 1760. 


The Under-Writer knew at the Time, that the Policy was 


to indemnify, to that Amount, Roger Carter, the Governor 
of Fort Marlborough, in Caſe the Event inſured againſt 
ſhould happen. The Governor's In ſtructions for the Inſu- 


rance, bearing Date at Fort Marlborough the 22d of Septem- 


ber 1759, were laid before the Under- Writer. Two Actions 
upon this Policy were tried before Me in the Year 1762. 


The Defendants then knew of a Letter written to the Za/ft- 
India Company, which the Company offered to put into 


my Hands ; but would not deliver to the Parties, becauſe it 
contained ſome Matters which they did no: think proper to 


An 


1 
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An Objection occurred to me at the Trial, Whether a 
Policy againſt the Loſs of Fort Marlborough, for the Be- 
% nefit of the Governor, was good ;” upon the Principle 
which does not allow a Sailor to inſure his Wages. 


But conſidering that this Place, though called a Fort, was 
really but a Factory or Settlement for Trade; And that He, 


though called a Governor, was really but a Merchant Con- 


fidering too, that the Law allows a Captain of a Ship to in- 
fare Goods which He has on board, or his Share in the Ship, 
if He be a Part-Owner ; and the Captain of a Privateer, if 
He be a Part-Owner, to infure his Share—Confidering too, 
that the Objection did not lie, upon any Ground of Juſtice 
in the Mouth of the Under-Writer, who knew Him to be the 
Governor, at the Time he took the Premium.—And as, 
with Regard to Principles of public Convenience, the 
Caſe ſo ſeldom happens, (I never ſaw One before,) any 
Danger from the Example is little to be apprehended—l did 
not think Myſelf warranted, upon that Point, to nonſuit the 
Plaintiff ; eſpecially too, as the Objection did not come 
from the Bar, 


Though this Point was mentioned, it was not inſiſted 
upon, at the laſt Trial; Nor has it been ſerioufly argued, 
upon this Motion, as ſufficient, alone, to vacate the Policy: 
And if it had, We are All of Opinion, © That we are not 


_ **© warranted to ſay It is void, upon this Account.” 


Upon the Plaintiff's obtaining theſe two Verdicts, the 


Under-Writers went into a Court of Equity, where they 


have had an Opportunity to ſift every Thing to the Bottom, 


to get every Diſcovery from the Governor and his Brother, 


and to examine any Witneſſes who were upon the Spot. 
At laſt, after the fulleſt Inveſtigation of every Kind, the 
preſent Action came on to be tried at the Sittings after laſt 
Term. | | | 


The Plaintiff proved, without Contradiction, that the 
Place called Bencoolen, or Fort Marlborough, is a Factory or 
Settlement, but no Military Fort or Fortreſs. That it was 
not eſtabliſhed for a Place of Arms or Defence againſt the 
Attacks of an European Enemy; but merely for the Purpoſe 
of Trade, and of Defence againſt the Natives. That the 
Fort was only intended and built with an Intent to keep off 
the Country Blacks. That the only Security againſt European 
Ships of War, conſiſted in the Difficulty of the Entrance 
and Navigation of the River, for want of proper Pilots, That 
the general State and Condition of the ſaid Fort, and of the 
Strength thereof, was, in general, well known by moſt o 
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ſons converſant or acquainted with Iadia Affairs, or the State 


of the Company's Fattories or Settlements; and could not 


be kept ſecret or concealed from Perſons who ſhould etidea- 
your, by proper Inquiry, to inform Themſelves, That there 
were no Apprehenſions or Intelligence of any Attack by the 
French, until they attacked Natta/ in Feb. 1960. That on 
the 8th of Febrxary 1760, there was no Suſpicion of any De- 
ſign by the French. That the Govetnor then bought, from 
the Witneſs, Goods to the Value of 4oool. and had Goods 
to the Value of above 20000). and then dealt for 500001. 
and upwards. That on the iſt of April 1760, the Fort was 
attacked by a French Man of War of 64 Guns and a Frigate 
of 20 Guns, under the Count D'Eſfaigne, brought in by 
Dutch Pilots; unavoidably taken; and afterwards delivered 
to the Dutch; and the Priſoners ſent to Batavia. 


On the Patt of the Defendant—After all the Opportuni- 
ties of Inquiry, no Evidence was offered, that the French 
ever had any Deſign upon Fort Marlborough, before the End 
of March 1760; Or that there was the leaſt Intelligence or 
Alarm that They might make the Attempt,” till the tak- 
ing of Nattal in the Year 1766. | 


They did not offer to diſprove the Evidence, that the Go- 
vernor had acted, as in full Security, long after the Month 
of September 1759; and had turned his Money into Goods, 
ſo late as the Sth of February 1760. There was no Attempt 
to ſhew that He had not loſt by the Capture very conſider- 
ably beyond the Value of the Inſurance. | 


But the Defendant relied upon a Letter, written to the Eaff 


India Company, bearing Date the 16th of September 1759, 


which was ſent to England by the Pitt, Captain Wilſon, who 
arrived in May 1760, together with the Inſtructions for In- 
ſuring; and alſo a Letter bearing Date the 22d of September 
1759, ſent to the Plaintiff by the ſame Conveyance, and at 


the ſame Time, (which Letters his Lordſhip repeated.*) * The for- 

| mer of them 
notifies to the Eaff India Company, That the Frevch had, the preceding Year, a De- 
ſign on Foot, to attempt taking that Settlement by Surprise; and that it was very 


probable they might revive that Deſign. It confeſſes and repreferits the Weakneſs of 


the Fort ; its being badly fupplied with Stores, Arms and Ammunition; and the 
Impracticability of maintaining it (in its then State) againſt an European Enemy. 

The latter Letter (to his Brother) owns that he is“ now more atraid than formers 
« ly, that the French ſhould attack and take the Settlement ; For, as they can not 
« Muſter a Force to relieve their Friends at the Coaſt, they may, rather than remain 
« idle, pay Us a Viſit. It ſeems, they had ſuch an Intention, laſt Year.” And 
therefore He deſires his Brother to get an Inſurance made upon his Stock there. 


They relied too upon the Croſs-Exatnination of the Bro- 
ker who negociated the Policy, © That, in his Opinion, theſe 
| Letters 
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Thirdly. 


.1759, of the general State of Affairs in the Eaſt-Indies, or 


Letters ought to have been ſhewn, or the Contents diſ- 


&« cloſed ; and if they had, the Policy would not have been 
« under-written.“ 


The Defendant's Counſel contended at the Trial, as They 
have done upon this Motion, © that the Policy was void — 


iſt. Becauſe the State and Condition of the Fort, men- 


| tioned in the Governor's Letter to the Eaſt India Company, 


was not diſcloſed. | 


„ 

 2dly, Becauſe he did not diſelaſe, that the French, not be- 
ing in a Condition to relieve their Friends upon the Coaſt, 
were more likely to nate an Attack upon this Settlement, 
rather than remain idle. 


3dly. That He had not diſcloſed his having received a Let- 
ter of the 4th of February 1759, from which it ſeemed that 
the French had a Design to take this Settlement by Surprize, 
the Year before. 


They alſo contended, that the Opinion of the Broker was 
almoſt deciſive. | 


The Whole was laid before the Jury ; Who found for 
the Plaintiff. 


Thirdly—Tt remains to conſider theſe Objections, and to 
examine Whether this Verdict is awell founded. 


To this Purpoſe, it is neceſſary to conſider the Nature of 
the Contract, at the Time it was entered into. 


The Policy was ſigned in May 1760. The Contingency 
was, Whether Fort Marlborough was or would be taken, 
4 by an European Enemy, between Oclober 1759, and Ofe- 
« ber 1760.“ | | 


The Computation of the Riſque depended upon the 
Chance, Whether any European Power would attack the 
« Place by Sea.” If they did, it was incapable of Reſiſtance. 


The Under-Writer at London, in May 1760, could judge 
much better of the Probability of the Contingency, than Go- 
vernor Carter could at Fort Marlborough in September 1759. 
He knew the Succeſs of the Operations of the War in Eu- 
rope, He knew what Naval Force the Engliſh and French 
had ſent to the Eaft-Indies. He knew, from a Compariſon 
of that Force, whether the Sea was open to any ſuch At- 
tempt by the French. He knew, or might know, every 
Thing which was known at Fort Marlborough in September 
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the particular Condition of Fort Marlbcrough, by the Ship 
which brought the Orders for the Inſurance. He knew that 
Ship muſt have brought many Letters to the Za/? India 
Company ; and, particularly, from the Governor. He 
knew what Probability there was of the Dutch committing 
or having committed Hoſtilities. 


Up theſe Circumſtances, and with this Knowledge, 
He inſures againſt the general Contingency of the Place be- 
ing attacked by an European Power. 


Ir there had been any Deſign on Foot, or any Enterprize 
begun, in September 1759, to the Knowledge of the Gover- 
nor, it would have varied the Riſque underſtood by the Uu- 
der-Writer; Becauſe, not being told of a particular Peſigu 
or Attack hen ſubſiſting, He eſtimated the Riſque upon the 
Foot of an incertain Operation, which might or might no: 
be attempted, 


But the Governor had no Notice of any Defign ſabſiſting 
in Sept. 1759. There was no ſuch Delign, in Fact: Ihe 
Attempt was made without Premeditation, from the ſudden 
Opportunity of a favourable Occaſion, by the Connivance 
and Aſſiſtance of the Darch, which tempted Count D'EHaiges 
to break his Parol. h 


Theſe being the Circumſtances under which the Contrat 


was entered into, We ſhall be better able to judge of the 


Objections upon the Foot of Concealments. 


The firft Concealment is, That he did not difcloſe the 
Condition of the Place. | : | 


The Under-Writer knew the Inſurance was for the G6- 
vernor. He knew the Governor muſt be acquainted with 
the State of the Place. He knew the Governor could noc 
diſcloſe it, conſiſtent with his Duty. He knew the Gover- 
nor, by inſuring, apprehended at leaſt the Poſhbility of an 


Attack. With this Knowledge 2i:hour aſking a Quellion, 


He under-wrote. 


By ſo doing, He took the Knowledge of the State of the 
Place upon Himſelf. It was a Matter as to which He might 
be informed, various Ways: It was not a Matter within the 
private Knowledge of the Governor only. 


But, not to rely upon that The utmoſt which can be con- 
tended is, That the Under-Writer truſted to the Fort being 
in the Condition in which it ct te be + In like Manner, as 
it is taken for granted, that a Ship infured is Sca-worthy. 


What 
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What is that Condition? All the Witneſſes agree that 
« it was only to refiſt the Natives, and not an European 
« Force.” The Policy inſures againſt a total Loſs; taking 
for granted “ that zf the Place was attacked, it would be 
3 


The Contingency therefore which the Under-Writer has 
inſured againſt is, Whether the Place would be 4ttacted 
1 by an European Force; and not, Whether it would 
e be able to reſſt ſuch an Attack, if the Ships could get 
„up the River.“ | 


It was particularly left to the Jury, to conſider, * Whe- 
ther this was the Contingency in the Contemplation of 
* the Parties:” They have found, that it was. 


And We are All of Opinion, “ that, in this Reſpect, 
their Concluſion is agreeable to the Evidence.” | 


In his View, the State and Condition of the Place was 
material, ozly in Caſe of a Land-Atiack by the Natives. 


The 2d Concealment is—His not having diſcloſed, that, 
from the French not being able to relieve their Friends upon 
the Coaſt, They might make them a Vifit. | 


This is no Part of the Fact of the Caſe ; It is mere Spe- 


culation of the Governor's from the general State of the 
War. The Conjecture was dictated to Him from his Fears. 


It is a bold Attempt, for the Conquered to attack the Con- 
queror, in his own Dominions. The PraQticabllity of it, in 
this Caſe, depended upon the Exgliſb Naval Force in thoſe 
Seas; which the Under-Writer could better judge of at Lon- 
dan in May 1760, than the Governor could at Fort Marl- 
barough in September 1759. | 


The zd Concealment 15—That He did not diſcloſe the 
Letter from Mr. J/inch, of the 4th of February 1759, men- 
tioning the De/ign of the French the Year before. 


What that Letter was; How He mentioned the Deſign ; 


or upon what Authority He mentioned it; or by whom the 
| Defign wes ſuppoſed to be imagined, does not appear. The 


Defendant has had every Opportunity of Diſcovery ; and 
Nothing has come out upon it, as to this Letter, which He 
thinks makes for his Purpoſe, NE 


The Plaintiff offered to read the Account Winch wrote | 


to the E£2/? India Company: Which was objected to; and 
| | therefore 


e 
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therefore not read. The Nature of that intelligence there- 
fore is very doubtful. But taking it in the ſtrongeſt Light, 
it is a Report of a Deſign to ſurprize, the Year before, 


” 


but then dropt. 


This is a Topic of mere general Speculation ; which made 
no Part of the Fad of the Caſe upon which the Inſurance 
was to be made. | | 


It was faid—If a Man inſured a Ship, knowing that two 
Privateers were lying in her Way, without mentioning that 


_ Circumſtance, it would be a Fraud—I agree to it. But if He 


knew that two Privateers had been there the Year before, it 
would be no Fraud, not to mention that Circumſtance : Be- 
cauſe, it does not follow that they will cruiſe tis Year at 
the ſame Time, in the ſame Place; or that they are in a 
Condition to do it. If the Circumſtance of “ this Dex 
% Jaid gſid“ had been mentioned, It would have tended 
rather to leſſen the Riſque, than increaſe it: For, the Deſign 
of a Surptize which has tranſpired, and been laid aſide, is 


tjs likely to be taken up again; eſpecially, by a vanquiſhed 


Enemy. 


The Jury conſidered the Nature of the Goverhor's Si- 
lence, as to theſe Particulars: They thought it innocent; 
and that the Omiſſion to mention them did not vary the Con- 
tract. And We are all of Opinion, that, in this Reſpect, 
„% They judged exttemely right.“ 


There is a Silence, not objected to at the Trial, nor upon 
this Motion; which might with as much Reaſon have been 
objected to, as the two laſt Omiſſions; rather more. 


It appears by the Governor's Letter to the Plaintiff, * Dated 224 
e that He was principally apprehenſive of a f Dutch War.“ Sept. 1759. 
He certainly had, what He thought, good Grounds for e. 
this Apprehenſion. Count D'Ffaigne being piloted by the « in Caſe of 
Dutch, delivering the Fort to the Dutch, and ſending the “a Durch 
Priſoners to Batavia, is a Confirmation oi thoſe Grounds. © War, i 
And probably, the Lofs of the Place was owing to the Datch. - 3 ould 
The French could not have got up the River without Durch «, lebe . 
Pilots: And it is plain, the Whole was concerted with « ſurance] 
them. And yet, at the Time of Under- writing the Policy, © done at 
there was no Intimation about the Durch. « any Rate. 


The Reaſon why the Counſel have not objected to his not 
diſeloſing the Grounds of this Apprehenſion, is, becauſe it 
muſt have ariſen ſrom political Speculation, and general Ju- 

| | 8 telligence - 


S 
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telligence: Therefore, They agree, it is ot neceſſary to 
communicate /uch Things to an Under-Writer. 


| Laſtly=Great Streſs was laid upon the Opinion of the 


Broker. 


But We All think, the Jury ought not to pay the leaſt 
Regard to it. Ir is mere Opinion ; which is not Evidence, 
It is Opinion after an Event. It is Opinion without the leaſt 
Foundation from any previous Precedent, or Uſage. It is an 
Opinion which, if rightly formed, could only be drawn from 
the ſame Premiſſes from which the Court and Jury were to 

determine the Cauſe: And therefore it is improper and ir- 
relevant in the Mouth of a Witneſs. 


There is no Imputation upon the Governor, as to any In- 
tention of Fraud. By the ſame Conveyance, which brought 
his Orders to inſure, He wrote to the Company every Thing 
which He knew or ſuſpected: He deſired nothing to be 
kept a Secret, which He wrote either to Them or his Bro- 
ther. His ſubſequent Conduct, down to the 8th of Febru- 
N 760, ſhewed that He thought the Danger very Inpro- 
bable. | | 


The Reaſon of the Rule againſt Concealments is, to pre- 
vent Frauds and encourage good Faith. | 


Ir the Defendant's Objections were to prevail, in the 
prefent Caſe, the Rule would be turned into an [nſtrumen! 
of Fraud. 


The Under-Writer, here, knowing the Governor to be 
acquainted with the State of the Place; knowing that He 
apprehended Danger, and mult have ſome Ground for his 
Apprehenſion; being told Nothing of Either; ſigned this 
Policy, wwitbout aſking a Queſtion. 8 


Ir the Objection That He was not told” is ſufficient to 
vacate it, He took the Premium, knowing the Policy to be 
void; in order to gain, if the Alternative turned out on- 
Way; and to make no Satisfaction, if it turned out he 
Other Ne drew the Governor into a falſe Confidence, © that, 
« if the Worſt ſhould happen, He bad provided againſt to- 
„ tal Ruin ;” Anowing, at the ſame Time, © that the In- 
« demnity to which the Governor truſted, was void. 


There was not a Word ſaid to Him, of the Affairs of 
India, or the State of the War there, or the Condition of 
Fort Marlborough. Ir He thought that Omiſſion an Ob- 
jection, at the Iime, He ought not to have figned the Po- 
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licy, with a /ecrer Reſerve in his own Mind to make it 
void: Ir He diſpenſed with the Information, and did m0? 
think this Silence an Objection hen; He can not take it up 
ow, after the Event. 5 | 


What has often been ſaid of the Statute of Frauds may, 
with more Propriety, be applied to every Rule of Law, 
drawn from Principles of natural Equity, to prevent Fraud 
* That it ſhould never be ſo turned, conſtrued, or uſed, 


i as to protect, or be a Means of Fraud.” 


After the fulleſt Deliberation, We are All clear that the 
Verdict is well founded; and there ought not to be a new 
Trial: Conſequently, that the Rule for that Purpoſe ought 


70 be diſcharged, 


RULE DISCHARGED. 


The End of Eaſter Term 1766, 6 Geo. 3. 


Trinity 


Tueſday, 17 
June, 1766. 


Trinity Term 


6 Geo. 3. B. R. 1766. 


- — 


Rex ver/us Inhabitants of Frome Selwood. 


See this Caſe ABRIDGED, in the Table ; and at large in | 


the Quarto-Edition of my SeTTLEMENT-Cases, No. 
181, Pa. 565. 


Campbell verſus Daley. 


£ & HE Queſtion was Whether, in a Caſe originally 
requiring ſpecial Bail, and the Defendant ſtanding 
© out to an Outlaumy, He can come in and appear to 
te the Outlawry without putting in SPECIAL Bail.“ 


See the Stat. of 31 Eliz.c. 3.4 3 ; and 4, 5 V. & 
M. c. 18. 84. 


Per Cur.— There ought to be Special Bail: It would be 
very unreaſonable, that the Defendant ſhould gain an Aa- 
vantage, by ſtanding out till Proceſs of Outlawry. He cer- 
tainly ought not to be in a better Caſe then, than if He had 
appeared at firſt, And accordingly, the Direction given was 
** That the Filacer ſhould not iſſue a Superſedeas till the 
*© Defendant had put in /pecra/ Bail,” And a Week was 
giyen him, for that Purpoſe, 


Rex 
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Rex verſus Inhabitants of Ilmington. Wedneſday, 
| x 18 June, 
1766. 


See this Caſe ABRIDGED, in the Table; and at large in 
the Quarto-Edition of my SETTLEMENT-Casts, Ne. 
182, Pa. 566. ; 


Regula generalis. 


A OR the Future, The Sheriffs of London and Middle/7x, 

T who before could not be compelled to return their 
Writs and bring in the Body, till after Six Days, ſhall be 
obliged to do it within Four Days. | 


Simon verſus Motivos. 


HIS Action was brought againſt the Defendant, who 

had bought Goods at an Auction, which were not 

taken away according to the Conditions of Sale, but put up 
again, and reſold. 


There was a Verdict for the Plaintiff; And the Defend- 
ant moved for a New Trial. | | 


The Defendant was a Broker; and bid for One Durant; 
but did not name his Principal, till ſome Days after. 


The Auctioneer, when he knocked down the Lots to the 
| higheſt Bidder, put down his Name, in the uſual Manner, 


as the Purchaſer of thoſe Goods. The Defendant came, 


the next Day, and ſaw the Goods weighed, 


The Objection now made was, that tais Contract, not 
* being in Writing, was void, by the Statute of Frauds.” 


But Tux Cour were, All, clearly of Opinion, 
that the Auctioneer muſt be conſidered as Agent for the 
Bayer (after knocking down the Hammer,) as well 2s for 
the Seller; and that his ſetting down in Writing, the Name 
of the Buyer, the Price Sc. was ſufficient to take it out of 
the Statute ; and that the Buyer's coming the next Day, 

ER | by and 


* — 
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and ſeeing the Goods weighed, was an additional Cir- 
cumſtance, that deſerved Attention, And they inclined to 
think “ that Buying and Selling at Auctions was not within 
the Statute of Frauds,” | | 


Upon the Whole, (though 20 Earneſt was actually paid,) 
They piscHaRGED the RuLE which had been made upon 
the Plaintiff, for Him to ſhew Cauſe why the Verdict which 
he had obtained againſt the Buyer ſhould not be ſet aſide, 
and why there ſhould not be a New Trial. 


Rex verſus Honourable Peter Mackenzie. 


HIS Gentleman's Wife having ſworn Articles of the 

| Peace againſt Him and Others ; and it having appear- 
ed fully to the Court, as well upon ſome collateral Motions, 
as upon his own Affidavit now produced, That He had 
© never uſed any Force againſt Her, any otherwiſe than 
© what was neceſſary to the Care and Cure of Her as a 
4 Perſon diſordered in her Mind; and this too, in Purſuance 
* of Dr. Battie's Advice; and that He had never, in any 
„ ther Reſpect, treated Her with any Sort of ill Ulage, 


* 


* but quite the contrary.” 


Tax Cour ordered his Recognizance to be diſcharg- 
» 5 3 ed; and that All Proceedings againſt Him be ſtayed.“ 
pa. 806. 5 
Rex v. Ro- 
bert Parnell 


ö. E. accord. Catchſide, Widow and Adminiſtratrix &c, verſus 
| | Ovington, 


N the laſt Day of the laſt Eaſter Term, Mr. Vallace 
O (by Leave obtained the Day before, to move it 
then,“) made a Motion for a Prohibition to an Eccleſiaſtical 
Tv. x Mod, Court, on Behalf of Mrs. Catch/ide the Adminiſtratrix. + 
Caſes, p. . 
168, — . Parker—* that the Spiritual Court can't falſify an Inventory, at 
6 pou - a Creditor.” Alſo, Bewick Executrix of Bewick, v. Ord, H. 1742. 16 


The Caſe was this— 


Mrs. Catch/ide, the Widow and Adminiſtratrix, was cited 
into an inferior Eccleſiaſtical Court, at the Promotion of 
Anne Ovington a Creditor, ** to exhibit an Inventory.“ She 
brought One in: And the Creditor objected to it. There 
was a Decree for the Creditor. The Adminiſtratrix appeal- 
ed to the ſuperior Eccleſiaſtical Court: Who affirmed the 
Decree of the inferior Eccleſiaſtical Court. His Suggeſtion 


was, their want of Juriſdict ion. M 
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Mr. Walter now ſhewed Cauſe againſt the Prohibition. 


His Cauſe was — That this is after Sentence : And there- 


fore they come too late ; unleſs they can ſhew that the Spi- 
ritual] Court have determined contrary to Law. 


Lord MansFieLb—lt appears upon the Face of the 
Proceedings, “ that the Spiritual Court have“ no Juriſdic- 


„tion. Therefore the Rule muſt be made abſolute. Ys 9 ths 


8. c. 5. 84. 
8 Which only 
requires the Executors or Adminiſtrators to take ſuch an Inventory, and to deliver 


it into the Keeping of the Biſhop or other Perſon having Authority to take Probate 
of Wills. | 


To which, the Other Judges agreed. 


RuLE MADE ABSOLUTE, 
for a Prohibition. 


Walton, Aſſignee, verſus Bent. 


T was agreed by Court and Counſel, now, (and was ſo 
likewiſe a few Days ago,) 


That an Action upon a Bail. Bond muſt be brought in the 


sau Court where the Bail was given; And that this is now 


the ſettled Practice. + EE + V. ante, 
Vol. 1. . 
Therefore, in the preſent Caſe, the Proceedings in ths voy Cher. 


Court were ſtayed ; the Bail-Bond upon which this Action terton v. 
was brought, having been given upon a Proceſs ought of the Malberg 


14 0 rd. 
Common Pleas. S. P. acco 


Rol to ſtay PRoctebinGs here. 


The End of Trinity Term 1766. 6 C. z. 
And of the Thirv VoLuME. 
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PRINCIPAL MATTERS 


Contained in His Volume. 


Acceptance 


F a Bill of Exchange—In what manner, a Bill may be 
accepted; What ſhall amount to an Acceptance ; And 
what Sort of Acceptance, or Agreement, to accept, 


ſhall be binding. Page 1663 to 1675. See Bill of Ex- 
change. 


Aa of God, 


A Ship under Repair by a Shipwrighr, in a Doc“ belonging 
to the Shipwright, but for the U of which Dock the 
Owner of the Ship was to pay Him 5/. was burnt by a 
Fire communicated from Land, before the Repairs were 
fully completed: The Shipwright ſhall maintain hig Action 


for Wark, Labour, and Materials. 1592 to 1595. 
Adion 
On the Caſe, by a Maſter, againſt the Seducer of his Articie- 


Servant, bound, under a PRENALTX, to ſerve Him five 
Years ; which Penalty the Maſter had recovered in an 
Action of Debt brought by Him againſt the Servant, BE- 
FORE He commenced this Action againſt the Seducer ; but 
the Debt and Colts fo recovered were Nor ACTUALLY 
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PAID to Him till after the Commencement, though before 
the Trial ef it : The Maſter can not proceed in an Action 
againſt any other Perſon, Ar TER having received from 
the SERVANT an ample Satisfaction for the Injury done 
Him. Page 1345 to 1354. | 
iſt, Whether He could have recovered in an Action 
commenced againſt the Seducer, after having only 
recovered, but not actually received the Penalty from 
the Servant—was not now determined : But Lord 
Mansfield ſaid, He ſhould have doubted of it ex- 
tremely. 1353, 1354: 
2dly. But after actual Receipt of it, The Court would 
have, even upon Motion, ſtayed his Proceeding fur- 
ther. 1354. | 
3dly. Upon Articles with a PenaLTY, the Party in- 
jured may proceed totes quoties, for partial Damages 
upon partial Breaches: But He can not repeat the 
rigorous Remedy of proceeding for the Penalty ; 
becauſe the Pena/ty extends to All that He can be 
intitled to for every Breach, and puts a total End to 
the Contract between the Parties. 1352. 
4thly. There is no Analogy between Caſes of joint- 
Treſpaſſes and joint-Contracts, and the preſent Caſe : 
And there is an eſſential Difference between Actions 
frrifti Juris, and Actions upon the Caſe—The latter 
are in the Nature of Bills in Eguity: And whatever 
will in Equity bar the Plaintiff's Recovery may, in 
this Action, be given in Evidence; becauſe the 
Plaintiff muſt recover upon the Juſtice and Con- 
ſcience of his Caſe, and upon hat only. 1353. 

Upon the Caſe, for Money had and received to the Plaintiff's 
Uſe, will zo? lie, where a forged Bill of Exchange has 

been accepted and paid by the Drawee, to an invocent In- 
dorſee. 1355 to 1357. See Bill of Exchange. 

Upon the Caſe lies for ma/ic;oufly ſuing out a Commiſſion 
of Bankruptcy. 1418, 1419. See Bankrapt. 

Of Debt upon a prior Judgment —is generally oppreſſive; 
3 in ſome particular Caſes, to be fairly accounted 
or. 1549. | 

The Diftin@ion between Actions of Treſpaſs Vi et Armis, 
and of Treſpaſs upon the Caſe. 1556 to 1564. 

' 1ſt. Where the Act is only conſeguentially injurious to 

the Plainuff, Caſe is proper. 7bid. 
2dly. Where an immediate Injury is done to the Plain- 
| tiff's Pe ion, Treſpaſs is the proper Action. ibid. 
; 3dly. In ſuch Action of Treſpaſs, if there be a Doubt 

: about the Extent of the Poſſeſſion, or hat Part the 

Plaintiff is in Poſſeſſion of, a Writing may be given 
in Evidence, to aſcertain it. 1563. 

Athly. If ſuch Writing be a Leaſe, it can not be given 
in Evidence, without being fampt. ibid. 

Lies for a Shipwright, for Work and Labour done, and Mate- 

rials delivered, in repairing a Ship ; though the Ship 
| Was 


th 
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was burnt in the Dock, by a Fire communicated from 
Land, juſt before the Repairs were completed. The Dock 
belonged to the Shipwright : But the Owner of the Ship 
had agreed to pay him 5/. for the U/z of it. Page 1592 
to 1595, 

For Words. 1688, 1689. See Words, Coſts. | 

For a Fine upon the Admiſſion of an Infant-Copybolder. 

__ 1719, 740. 508 Infant. 

An Alien Enemy may maintain an Action upon a Ranſom Bill. 
1741. See Alien. 
Treſpaſs Vi et Armis will lie, wherever there is an excluſive 
ight. 1820, 1827. : 
1ſt. As an exclu/ive Right to dig Turf in a certain 
Moſs in a Waſte. ibid. 
2d. So, a Right to a Sole and Separate Paſture for a 
Time. hit | 
zd. But pot for a Right in Common with Others. ibid. 
By a Majer, for beating his Servant; or by a Father, for 
eating his Child; will ot lie, unleſs it be added“ per 
& quod Servitium amifit.” 1879 to 1881, 

By a Father, for atlaulting his Daughter, being 23 Years old, 
and then in the Service of another Perſon ; and getting 
Her with Child ; ** per quod the Father SERVITIUM AMI- 

„ sir.“ The Fact proved was, That She was gotten with 
Child by the Defendant, during her Service abroad ; and 
becoming unable to pe rform it, was diſcharged by her Maſ- 
ter; and was received by her Father, out of Neceſſity; 
and lodged boarded and maintained by Him in his own 
Houſe, both before and after her Lying-in, The Father 
can't maintain this Action. ibid. 

Aainſt an Owner of Tithes—tor not taking them away. 
1891 to 1894. See Tithes. 

Upon a Bail Bond muſt be brought in the ſame Court where 
the Bail was given. 

Of a Debt, for an Amercement | ina Court-Leet, 18 59 to 1865. 
See Couri-Leet. 


as 


Mini ſterial— Tudicial—lt is mot every Act where the 
Judgment is at all exerciſed, that is a Judicial Act: A Ju- 
dicial Act is done pendente lite (of ſome Kind or other.) 

1263, 

Billetting Soldiers is a miniſterial Act. ibid. 


Ad⸗ 
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Adminiſtratoz, See Executor. 
Advowlon. 


Grant of an Advoſon or next Preſentation, made after the 
Church is actually Fallen vacant, is a void Grant, Page 
1510. „ 

The true Reaſon why ſuch a Grant is not geod, is the Pub- 
lic Utility, and to guard the better againſt Szmony ; nor 

for the fifitious Reaſon (given in the old Books) of its be- 
ing a Choſe in Action. 1512. 


Affidavit 


To hold to ſpecial Bail—muſt be poſitive. 1447. JV. ante, 
655. See Bail. | | 

To hold to /pecial Bail, on 26 C. 2. c. 21. F 8. 1569. 
See Bail. | | 

To hold to ſpecial Bail muſt be po/itive ; and not by way of 
Reference only, 1687. V. ante, 655, 1032, 1447. See 
Bail. | | 


Alien, 


An Alien Enemy (the Captain of a French Privateer) took 
an Engliſh Ship, upon the High Seas, in Time of open 
War; and ranſomed the Ship and Cargo for zoo Piſtoles; 

and had the Mate given to Him as a Hoſfage; which Ho/- 
tage died in Priſon. The Ran/om-Bill was ſigned by both 
Captains, and by the Hoſtage : And by it, the Englih 
Captain obliges Himſelf and his Owners to pay the French 
Captain 300 Piſtoles, within two Months. An Action is 
maintainable by the French Captain againſt the Exgliſb 
Captain, upon this Ranſom-Bill ; notwithſtanding the 
Death of the Hoſtage, and the Plaintiff's being an Alien 
Enemy. 1741. And the like Law prevails in France and 
in Holland, ibid. 


Ambaſſadour. 


Domeſlic Servants of Ambaſſadours or other public Miniſters 
are privileged from Arreſts, Seizures, c. by 7 Ann. c. 12. 
it. An adtual bond fide Service mult be proved. 1481. 

V. infra, 1678. "x 
2dly. The Hiſtary and particular Occaſion of making 

this Act. 1480, 1481. 

2dly. The Law of Nations is Part of the Law of Eng- 
land: And this Act is declaratory of it. There is 
Nothing 


Contained in this Volume. 


Nothing zew in it, but the Clauſe which gives a 
ſummary Jariſdiction for puniſhing the Infractors of 
it, Page 1480 to 1482. | 
4thly. The having been, Eight Years before, a Trader 
in Jreland ; and having then bought Silk in England, 
and fold it in Jreland; will not bring him within the 
Exception in the 5th Section, “ of Traders within 
„ the Deſcription of any of the Statutes againſt 
© Bankrupts.” 1482. | 
5thly. The Bill of Mziddle/ex was ſet aſide, and the Bail- 
Bond cancelled ; the Defendant having oxt/aworn the 
Plaintiffs: But, by reaſon of the /4/þicious Circum- 
ſlances of the Caſe, it was wiITHOUT Coffs. ibid. 
Privilege under 7 Aun. c. 12. was claimed as domeſtic Phy- 
 fician to a public foreign Miniſter : But was clearly holden, 
on the whole Complexion of the Caſe, to be a mere 
Scheme to ſcreen Him from paying his Debts : and there- 
fore diſallowed. 1676 to 1679. 
iſt. It muſt be a real and bond fide Service. ibid. V. 
ſupra, 1481. | 
2dly. Yet, in all proper Caſes, this Statute ought to be 
obſerved in its full Force, 761d. 
zdly. It was only declaratory of the Law of Nations. 
1678. V. ſupra, 1480 to 1482. 5 
In theſe Caſes, the Defendant Himſelf ought to ſhew the 
Nature of the Service, and wear to the actual Performance 


of it. 1731. V. ſupra. 
Arbitration, Arbitratozs, 


An Award alledged to be made © after the Making of the 
«© Arbitration-Bond and before the Exhibition of the 
« Plaintiff's Bill, zo wit on ſuch a Day,” is ſufficiently 
poſitive, even upon Special Demurrer, 1729, 1730, See 
Pleading. | 


Articles of the Peace, 


Mrs. Mackenzie having exhibited and ſworn Articles of the 
Peace againſt Mr. Mackenzie her Huſband, his Recogni- 
zance was diſcharged, and Proceedings again/i Him layed, 
upon its appearing that He had done Nothing but what 
was neceſſary to the Care and Cure of Her as a Perſon 
diſordered in her Mind. 1922. V. ſapra, Sir Thomas 
Allen's Caſe. $06. | 


Attachment 


For a Contempt was granted againſt a Man who being De- 


fendant in this Court, did perſonally conſent (at the Trial) 
| | to 
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to an Arbitiation, and Nor 10 Ering a Bill in Equity : 
But after the Award, and after the Rule of Ni prius was 
made a Rule of Court, pip bring a Bill in Equity for Re- 
lief againſt the Award, and very perverſely perſiſted ; but 
at length ſubmitted, and paid full Coſts out of Pocket: 
The Court diſcharged him without any Fine, rather than 
ſet a /ma/l One for io high an Offence. Page 1258. 


For a Contempt—It the Party complained of purges Him- 


ſelf, He ſhall act in general, have Coffs : Yet in a Caſe 
where the Complaint appeared very groundleſs and vexa- 
tious, Coſts were ordered to be paid by the Party com- 
plaining. 1329, 1330. 0 


Attorney — / 


Has no Privilege againſt the Court of Conſcience in London. 

1583. See London. | | 

Is not obliged to obey a Subpzna with a Duces tecum of Pa- 
pers belonging to his Client, in order to give Evidence to 
a Grand Jury, to prove his Client guilty of having forged 
them. _ 1689, 3 . 


Attornen General— 
May, ex officio, exhibit Informations, and may ſummon the 


Parties to ſbew Cauſe : And therefore the Court will never 
grant an Information, upon his Application, in Cauſes pro- 


ſecuted by the Crown. 1565. 
Averment—See Pleading. 
Audion 


Seems not to be within the Statute of Frauds (29 . 


945 | 
The Audioneer is an Agent for the Buyer, after having knocked 


down the Hammer, as well as for the Seller. 1921. 


Avoidance— 


Of a Benefice, by accepting Another. 1504 to 1511. See 
Benefice. | | | 


Avowrp—5See Replevin, Diftreſs, Exemption. 
Award—See Arbitration. 
Bail, 


Contained in this Volume. 


Bail. 


H E eſtabliſned Rules of the Court, relating to the 
Time and Manner of SURRENDERING their Principal 
muſt be ſtrictly adhered to. Page 1360. 
iſt, The Ca. Sa. againſt the Principal being left in the 
Sheriff's Office gives Notice to the Bail, „that the 
«« Plaintiff would proceed againſt the Peron: And 
therefore it is incumbent upon the Bail, to /earch 
whether any Ca. Sa. be left in the Office. 7b1d. 
2d, The achual Return of the Ca. Sa. or the a ua Fil- 
ing of ſuch Return, before the Iſſuing of the Scire 
Facias againſt the Bail, will not be examined into 
by the Court: The rather, becauſe if the Bail had 
even pleaded it, yet ſuch Return might have been 
filed at any Time before Replication. id. 
3d. A Surrender, Half an Hour before Midnight of the 
laſt Day, when the Court was riſen and no judge 
then acceſſible; and even lodging the Principal, 
that very Night in the King's Bench Priſon, is not 
Ji fficient; thought it was the atmoſt that the Bail had 
IJime to do; from their very late Notice given them 
by the Sheriff, of the Ca Sa. ibid. | 
4th. For, as a Scire Facias had been duly returned, the 
Court would not meddle with the SUFFIClENCY of 
the Time for ſurrendering the Principal, 1361. 
Common—Specials—An Original Debt was only zl. 135. 6d. 
A Judgment was obtained for this Debt and Cofis: Both 
theſe, together, amounted to pr of 10/. The Plain- 
tiff brought an Action of Debt por this Judgment, and 
held the Defendant to Bail. The Special Bail-piece was 
diſcharged ; the Original Debt being under 10/. 1389. 
Special The Affidavit muſt be poſitiv? : ** That the De- 
«« fendant was indebted to Him in ſuch a Sum, as appears 
„ by Agreement bearing Date ſuch a Day,” will not do. 
1447. J. ſupra (under pa. 655.) | 
Where a Defendant ſhall be charged on Common Bail, af- 
ter having remained in Cuftady twy Terms, WiTHOU'T be- 
ing declared againſt. 1448 to 1450. See Practice. 
Upon a Capias Utlagatum. 1482 to 1484. See Capias Ut- 
lagatum. 
Upon bringing a Writ of Error. 1545 to 1549. See Error. 
Special, on 26 GC. 2. c. 21. § 8 and 3. Afﬀidavit * that 
„ the Plaintiff has Cauſe of Action againſt the Defendant 
« for 20c/. forfeited by Him, for Sc. is prſitive enough. 
1569. 
Jr where it is by way of Reference only, 1687, V. 
Juprar 65 5, 1447. 
Upon 
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— 


Upon appearing o an Outlawry—muſt be Special, if the Caſe 
originally required Special Bail. Page 1920. 
An Action upon a Bail Bond muſt be brought in the ſame Court 
where the Bail was given. 1923. 


_ Baker 


Preſented and amerced, for ſelling Bread wanting Weight ; 
and Action of Debt on that Amercement, grafted on 3 G. 
3. c. 11. 1859 to 1865. See Court-Leet. 


Bankrupt 


Being fued as EXEcuToR, pleaded a AL SEH PLEA ; which 
being found againſt Him, the Plaintiff had Judgment 
againſt Him, de bonis propriis, for the CosTs: Y#/ter 
which He obtained his Certificate. This Judgment 45 
boni proprits, for the Cots, is not diſcharged, by the Cer- 
tificate, 1368, 1369. 

If an Executor becomes Bankrupt, the Commiſſioners can 
not (per Lord Mansfield) ſeize the ſpeciſic Effects of the 

| Treftarar ; not even in Money, which ſpecifically can be 
diſtinguiſhed, and aſcertained to belong to ſuch Te/lator. 


1369. 


An Action upon the Caſe will lie for maliciouſly ſuing out a 


Commiſſion; notwithfanding the particular Proviſion in 5 
G. 2. c. 30. F 23, for preventing the Taking them out 
maliciouſly. 1419. | 

A Feme Covert ſole Frader in London, is liable to a Commiſ- 
ſion of Bankruptcy. 1782 to 1784. See London-Cuſtorns. 

If the Huſband of ſuch Feme Covert fole Trader in London 
becomes Bankrupt, his Aſſignees can not take her Effects, 
to the Prejudice ot her Creditors; nor could the Huſband 
Himſelf meddle, to the Prejudice of her Creditors. ibid. 


And Fiae ut ſupra. 
Bazon and Feme, 


A Warrant of Attorney to confeſs Judgment is given to a 


Feme Sole: She marries before Judgment is entered up. 
'There muſt be an Application to the Court for Leave to en- 
ter up Judgment; founded on an Afidavit. But a Judg- 
nent entered up by Hyſband and Wife, wir HO ur ſuch 
previous Leave, is irregular, and was ſet aſide ;- but %- 


out Cos. 1471. 


A Feme Covert is liable to be proſecuted and puniſhed for 


Crimes and Offences. 1679 to 1682, See Orders of 
Bajtardy. | 
A Feme Covert SOLE TRADER in London, 1782 to 1784, 


See Bankrupt, London, ; 
VBaſfaꝛd — 
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Balkard—See Orders of Baſtardy. 


Producing Baſtards is treated as an Offence and a Crime, 
by 18 Elix. c. 3: Not only as againſt the Laws of God 
and Man, but as burdening the Pariſh. Page 1681. 

A Feme Covert is liable to this Act. 1681, 1682. 

If She was unmarried when the Order was made upon her, 
Her Marrying afterwards, will not purge the Crime: She 
ſtill remains the Object of Criminal Juriſdiftion. 16ĩd. 

There is no Need to ſummon the Huſband: He is not liable 
for the criminal Conduct of his Wife. 151d. 


Beech 


May be Timber, by the Cuſtom of that Part of the Country 
where it grows: Its being Timber, or not, does not depend 
upon the Uſe that 'tis put to; but upon the Cuſtom of 
the Country. 1310 to 1312. 


Benefice, 


If a Perſon having a Benefice 20izh Cure of Souls, of the 
yearly Value of 8/. accepts another with Cure of Souls, 
and be inſtituted and inducted, the fi is word; and the 
Patron may preſent Another to it, as if the Incumbent 
had died or reſigned: So is 21 H. 8. c. 13. 9, 10. 
1504 to 1511. 

iſt, The Avoidance of the former Benefice does not 
take Place, as to Lap/e, till InpucrT1oON to the ſe- 
cond. 1510. | 

2dly. Though the Patron has ix Months from the In- 
duction, to preſent, to fave the incurring of a Lap/e ; 
yet He may, if He pleaſes, preſent before the Induc- 
tion. 1512. | | 


Will of Exchange 


Fox ck D, but not diſcovered to be ſo, was acrepred and paid 
by the Drawee to the Indorſee, who had paid a full and 
valuable Conſideration for it, and acted innocently and 
bond fide, without the leaſt Privity or Suſpicion of the For- 
gery : The Drawee can not recover the Money back from 
the Indorſee in an Action for Money had and received to 
his Uſe. For even ſuppoſing 20 Negligence in the Plain- 
tiff; yet there is no Reaſon to throw off the Loſs, from 
One innocent Man upon another innocent Man. 1354 to 


1357- 
A Mer- 
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A Merchant gave a Caſh Note upon his Banker, to Bicgnell, 
worded thus—** Pay to Ship Fortune, or BEARER, ſuch 
a Sum.“ Bicknell loft it. Grant received it in Pay. 
ment, in the Courſe of Trade, fairly, bond fide, and for a 

valuable Confideration. Payment being retuſed, G ar 
brought his Action againſt the Drawer (the Merchant,) 
and inſerted 72vo Counts; One, upon an Inland Bill of Ex- 
change; the Other, an Indebitatus Aſumpfit for Money 
bad and received to his Uſe. Page 1516 to 1530, 

3ſt. This Bill or Note is negotiable. 1523 to 1530. 

zdly. ©* Whether a Bill or Note be negotiable or not,” 
is a Queſtion of Law ; and not of Fad, to be left to 
a Jury. 7zbid. 

z 34ly. This Loſs ought to fall upon Bicknell, who loft 
= Note; Not upon Grant, who came farrly by 1 It, 
ibid. 

4thly. The Bearer (proving that eme fairly by ſuch 

2 Bill or Note) may maintain his Action again/? the 
Drawer, in the Bearer's own Name, as Bearer, ibid. 

5thly. And it ſeems, that He may declare vpon it, as 
upon a Specialty, (contrary to the Opinion of Lord 
Ch. J. Holt.) 1525 to 1529. 

Gthly. But, undoubtedly, an [ndebitatus Aumpfit for 
Money had and received to the Plaintiff's Ule, may 
be brought by the bond fide Bearer of a Bill or Note 
made payable to Bearer. ibid. 

3thly. There is no Sort of Foundation for a Diſtinction, 
* that ſuch a Note or Bill is negotiable in London 
* only, and not any where elſe.” 1529, 1530. 

Whin, a Merchant in Jreland, drew upon the Plaintiffs (Pil. 
lans and Roe) Merchants in Holland, for 800). payable to 
Clifford, They paid the Money to CIiford; and then 
wrote to the Defendants (Yan Mierop and Hoptins) Mer- 

canis in London, to know ** Whether they would accept 
„ ſuch Bills as They ſhould, in about a Month's Time, 
„% draw upon them, for 800/. upon the Credit of White.” 
The Defendants wrote back, That They would Honour 
«« their Bill drawn on Account of White”. The Plaintiffs 
accordingly drew upon the Defendants. But, in the In- 
terim, Hhzze failed. The Defendants gave Notice of this 
to the Plaintiffs, and forbad the Plaintiffs to draw upon 
them. But the Plaintiffs did, nevertheleſs, draw upon 
them. And the Defendants refuſed their Bills. The 
Plaintiffs brought their Action againſt the Defendants : 
The Jury found for the Defendants. The Court ſer gſide 
their Verdict. 1663 to 1675. 

i ſt. This i is not nudum pactum, and a void Undertaking 
upon the Foot of the Conſideration being paſt, ibid. 


2dly. 
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A2gdly. If the Undertaking had been upon a paſt Conſi- 


deration, or even no Conſideration, yet, in this Cam- 
mercial Caſe, it would bind. Page 1663 to 1675. 
z3dly. The Idea of a Nudum Padtum was well explain- 
ed. ibid. See Nudum Padum. 
4thly. In Commercial Caſes, amongſt Merchants, The 
Want of a Conſideration is no Objection. 1669. 
5thly. Nor will that Objection hold in other Caſes, per- 
haps, where the Undertaking is in Writing. 1669 
to 1671. | 


_ Gthly. The Law of Merchants is the Law of the Land: 


And the Court are to judge of it; not the Fury. 
1669 to 1674. 

2thly. The Acceptance of a Bill needs not to be pon 

the Bill: It may be collateral. 1674. 

8thly. It will Lind, though 1 Efes of the Drawer 
are in the Hands of the Accepter. ibid. 

gthly. So will an Acceptance for the Honour of the 
Drawer. 1674, 16759, 

1othly. This Agreement to accept” is a virtual Ac- 
ceptance. ibid. | 

—_ A /mall Matter amounts to an Acceptance. 
ibid. 


Bill of Exceptions, 


Lord Chief Juſtice Px Ar came per/onally into the Court 
of King's Bench, puſuant to a Writ, to acknowledge his 
Seal. 1692. 9 * 


iſt, The Tenor of the Vrit. 1693. 


2d. The Form and Ceremony of the Tranſaction. 1692 


to 1694. 


Bonds 


The jzſ Intent of a Bond ; and the Conſtruction of the Act 
of 4, 5 Ann. c. 16. F 13. 1370 to 1375. See Practice 
Payment of Money into Court.) 

Conditioned, that whereas an unmarried Zoman and a Man 
had agreed to live together. He had therefore agreed to 
find Her Meat, Drink, Waſhing, and Lodging Cc; and 
to leave Her an Annuity, zf He quitted Her, or She out- 
lived Him; and if They had any (Bild, He to provide 
for it: Bot / She ſhould leave Him or go to another 
Man, then He ſhould zo? be obliged to provide for Her 
any longer, or to leave her any Annuity— is illegal, and 
void. 1568, 1569. | | 
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Bottomree. 


Bottomree and Reſpondentia Intereſt, when Iſured, muſt 
be /pecified in the Policy. Page 1401. See Policy of In- 
ſurance. | | 


Bread. See Baker, Crurt-Leet. 


Briberp 


At Ele#ioms to Parliament — 
iſt, The Statute of 2 G. 2. c. 24. (for the more effec- 
tual preventing Bribery and Corruption therein, ) Se, 
7. diſcuſſed and explained. 1237. See Declaration. 
2dly. Giving a Bribe to vote or to forbear voting, is an 
Offence within this Act and Clauſe ; although the Vo- 
ter do not comply with his Engagement. ibid. 
At Elections to Parliament — 
1ſt. Was always a Crime at Common Law ; and, conſe- 
quently, puniſhable by Indictment or Information. 1338. 
2dly. The Statute of 2 G. 2. c. 24. (abovementioned) 
never meant to take away the Common Law-Crime ; 
but to add a Penal Action, with full Coſts, and attend- 
ed with Diſability to vote in any ſuch Election, or to 
hold any Office or Franchiſe in a Corporation. 1338 
to 1 340. 
3dly. It ti! remains, therefore, a Crime at Common Lato 
And a Conviction upon an Information granted by the 
Court, is juſt the ſame as a Conviction upon Indict- 
ment. bid. 
4thly. In general, The Court never ought to interpoſe by 
Information, WITHIN the favo Years limited by this 
Statute (F ult.) for bringing a Proſecution upon it: 
Though there may poſſibly be particular Caſes, where 
it may be right to grant an Information before the two 
Years are expired. ibid. 
sthly. In the preſent Caſe, where an Information had been 
granted 20ithin the two Years, (without a ſufficient 
Advertence to the Conſequences ;) and the Defendants 
were convifted and ſentenced wir hIx the two Years; 
The Court did not inflict a Puniſhment adeguate to 
their Offence, but only an additional One, over and 
above the Puniſhments inflicted by the Statute; to 
which Statute Puniſhments, the Defendants ſtill re- 
mained liable. 1340. V. infra, next Caſe. 
At Elections to Parliament — | 
In a fimilar Caſe to the laſt, (V. Subdiviſion 5th.) the Sen- 
tence was adjourned from the End of Michaelmas Term 
to the Firſt Day of Eaſter Term; becauſe the Time li- 
. mited 
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ited for bringing the Qui tam Action was to expire in the 
intermediate Month of March. 1359. Afterwards, 200/. 
Fine, and three Months Impriſonment were inflicted. Page 
1389. | | 

At Elections to Parliament Priority of Suit. 1423 to 1434. 


See Pleading. 
At Elections to Parliament Evidence to ſupport the Decla- 


ration. 1586 to 1591. See Eridence. 


Bu⸗Law— 


In London, ©* That no Bur chER by Trade ſhall be admit- 
« ted into the Freedom of the City, in any other Cam- 
« pany, but that of Bur eHERS-is a good By-Law. 1329. 


A recent Charter (not 20 Years old) places the Election of 


Common - Council. Men in the Mayor, Jurats, and Common- 
alty : And it gives the Power of making By-Laws, to the 
Mayor, Jurats and Common Council. The Mayor, Jurats 
and Common Council make a By-Law, in order to pre- 
vent Riot, Diſorder and popular Confufion,, which places 
the Election of Common Council-Men for the future, in 
the Mayor, Jurats and Common Council, and s uoRH of 
«+ the Common Freemen, as ſhould reſpectively have ſerved 
« for One whole Year, reſpeQively, the ſeveral Offices 
© of Churchwarden and Over/eer of the Poor, or the 
% major Part of ſuch Mayor, Jurats, Common-Council- 
« Men, and Common Freemen QUALIFIED AS AFORE- 
« SAID ; without the Preſence or Concurrence of any 
* of the COMMONALTY.” This is a bad By-Law. 1827 
to 1840, | 
iſt. It is ſettled, That the Number of the Electors may 
be narrowed by a By-Law.; but zor the Number of 


the Eligible. 1833. | 
2d. A By-Law cannot ſtrike off an integral Part of the 


Electors. ibid. 
3d. Neither can the Makers of a By-Law take the 
Election from others, and place it in Themſelves, 
1834, 1837; 1839, 1840. | | 
4th. Neither can they /uperadd a Qualification not 
mentioned in the Charter, nor at all connected with 


the Corporate Character of the Electors 1839, 1840. 
A By-Law which lays a Reftraint upon Trade is bad; unde 
there be a Cuſlom to ſupport it. 1856 to 1859. 


Capias 
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Capias Utlagatum. 


7HERE the Sheriff may diſcharge the Defendant on 

his Attorney s Engagement under his Hand, to ap- 

« pear and reverſe the Outlawry“: And where He muſt 
take Security by Bond, &c. Page 1482 to 1484. 


Caſes doubted or denied. 


Cro. Eliz. 232. Perrot v. Auſtin. 1383. See Executor. 

1 Salk. 483. The Caſe of the Pariſh of St. Leonard Shore- 
ditch. 1460. See Juſfices. | | 

1 Bulſtrode, 184. Anon. 1474, 1475. See Umpirage. 

Perkins, 96. b. Title Deviſes,” Section 500 denied, in 
the Senſe endeavoured to be put upon it ; but explained 
In its true Senſe. 1497. See Joint-tenants. 

Clerk v. Martin, 1 Arn. B. R. 2 Ld. Raym. 757. and 
1 Salk. 129. 1520 to 1529. See Bill of Exchange. 


Rex v. Inhabitants of Hornſey—4 Mod. 38. Holt. 338. 12 


Med. 13. 1 Shower 270 and 291, Carthew 212. dil- 
cuſſed, compared, and ſettled. 1531. See Highway, 
Preſentment. | 
Hayes v. Warren, 2 Strange 933—was called © a ſtrange 
e and abſurd Caſe,” by Mr. Juſtice Vilnot. 1671. See 


Bill. of Exchange. 9 
Thompſon v. Leach, 3 Lev. 284 He Sc. ak 5 7. 


Ceꝛtiorazi 


To remove an Order of 2uarter-Sz//ions made upon Appeal 


from a Scavenger's Rate. 1458 to 1460. 
To remove Conpictions on the Game-Acts. 1720 to 1723. 
See Cofts. 


ChHallenge—See Information: See alſo Panne!, 
| Juror. | 


* 


Chuꝛch⸗Waꝛdens See Mandamus. 


Clerk in Court. 


His Bill, included in the Attorney's Bill to his Client, and 
taxed together with it, was ordered, after the * 
| eath, 


/ 


aft 
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Death, to be paid by the Original Client to the Clert in 
Court ; and the Remainder of the Attorney's Bill, to his 
Executrix. Page 1 313- 


Committitur, See Priſoners, Prafice. 
Commitment— 


By two Juſtices, of a Rogue and Vagabond, to the Houſe of 


Correction, under 17 C. 2. c. 5. 7. for running away 
from his Pariſh, and leaving bis Wife and Children to be 
maintained by the Pariſh. 'Phree Objections were taken 
1ſt, That He was not convicted. 1636. 

2d. It is not alledged That his Wife and Children 

« were chargeable to the Pariſh.” 761g. 
3d. The Commitment is not for a /imited Time; but 
« till He ſhall be diſcharged according to the Laws 

% and Cuſtoms of this Realm,” 121d. 


The Man was diſcharged, as the zd and 3d Objections were 


ſufficient to invalidate the Commitment ; The Court giv- 
ing 0 Opinion about the Neceſſity of a formal Convidtion. 
ibid. 

Of a Feme Covert, for diſobeying an Order of Baſtardy. 
1679 to 1682, See Orders of Baſlaray. 


1 Common Recovery— 


The Writ of Summons was returnable at a Return-Day 
within the Term, viz. in One Month from the Day of 
« Fafter ;” which was on a Sunday And the Tenant in 
Tail (who was vouched) DIED upon that” ſame SUNDAY, 
This Common Recovery was rever/ed ; becauſe the Judg- 


ment could not have been given till aPTER the Dearh of | 


the Tenant in Tail. 1595 to 1602. 

iſt, A Judgment relates to the Zf/oin-Day of the Term; 
unleſs ſomething appears upon the Record, TY 
that it can not have ſuch Relation. 596. 

2d. In ſuch Caſe, it relates only /o far lack, as is con- 
fiſtent with the Record. 1597. 

zd. This Judgment relates only to the Ein Day of the 
Return of the Writ of Summons. 244. 

4th. That was Nm And the Court can not fit on a 
Sunday ; and confequently, They could not give. 
Judgment till Monday ; neither could the Voucace 
have appeared, till Monday. 1597 to 1602. 

5th. Anciently, the Courts of Juſtice aid ſt on San- 


days. 1597, 1598. 
Pak IV. Vol. III. 2 2 : 6th. 


** 
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oth. But, by Canons and Conſtitutions received and 
confirmed and thereby become Part of the Common 
Law of England, Sundays are not juridical, Page 
1598 to 1602. N 


Conſtable— 


A Deputy High-Conſtable, appointed by Parol only, may 
billet Soldiers. 1262. See Mutiny-Ads. 


Contingency— 


A Contingency is not within the Statute of Frauds (29 C. 2. 
c. 3. 4.) nor any Caſe that depends upon Contingency. It 
does not extend to Caſes where the Thing ny May be 

performed within the Year : It extends only to ſuch Pro- 
miſes where, by expreſs Appointment, the Thing is xo 
to be performed within a Year, 1281, 1282. 


Converſion— 


Refuſal upon Demand is nat an actual Converſion ; but Evi- 
dence of it. 1243. 


Conviction— 


On q, 10 V. 3. c. 27. §1. 1472 to 1474. See Hathhers . 
and Pedlars. 
On 9, 10 V. 3. c. 27. § 8. for trading, Sc. without having 
a Licence, is good; though the Evidence was only, © that 
% he refuſed to produce it. 1476. See Hawhers and 
Pedlars. - C | 
On the Game- Act 5 Ann. c. 14. $ 2. Certiorari brought; 
Conviction affirmed. | | 
1ſt, Ces where payable to Proſecutor ; and where 
not. 1720 to 1723. See Coffs. . 
2dly. Copy where the Juſtice ought to let the Defen- 
dant have a Copy. ibid. See Cos. | 
A Conviction was affirmed, though it did not appear that 
the Defendant was /ummonzd, or that the Witneſs was exa- 
mined ia his Preſence. 1786. For 25 \ 
iſt, He appeared; and, though He denied Guilt, He 
did not deſire further Time to prove his Innocence, 
ibid. 
2dly. It may be preſumed © That the Witneſs was 
« examined in his Preſence.” ibid. V. ſupra, pa. 
1153 to 1167. | ; | 


Copies 
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Contained in this Volume. 


Copies 


Of a Convictin— where it ought to be granted. Page 1720 
to 1723. See Convidtion, Coffs, | 


Copyhold, 


Formerly, Copy holds were mere Tenancies at Will, 1543. 

They Nas, 7 a Stability, by Cuſtom. ibid. 

The Lord is not intitled to his Fize, till Aamittance. ibid. 

But the Admittance is merely Form, 784d. | 

The Eflate remains in the Surrenderer, till Admittance. ibid. 

The Admittance muſt be ſecundum formam et Egecum Sur- 
Jum redaitionis. ibid. 

The Perſon admitted ſhall be in, by Him who made the 
Surrender. 74id. 3 : | 

The EJate muſt be according to the Surrender ; not acgord- 
ing to the Admittance. ibid, | 

If the Lord grants the Land, by Copy, t Another, it is 
without Warrant. 1544. | | 

Where and how the Grant may be traverſed. ibid. 

Fine upon the Admiſſion of an Infant—How to be recovered, 
1717 to 1720. See Infant. 


Coꝛporation, Corporator, 


Books and Records Inſpection and Copies of them See 
Books of Corporations, &c. | 

Corporate- Office void by a Judgment of Outer M ben and 
4 whom a Mandamus to go to a new Election“ may be 
moved for. 1386, 1387. See Prat#ice. 


A new Corporation muſt take a 27 Charter, as it is given. 


But a Corporation already ſubſiſting are not obliged to ac- 
cept a new Charter ia toto They may act partly under 
it ; and partly under their old Charter or Preſcription. 
1656, 1661, 1663. See Mandamus. 

The Univerſities are Lay-Corporations, per Lord Mansfield - 
And the Crown can not take away their ancient Rights or 
Uſuages. 1656. See Mandamus. | 

Where the Power of making By-Laws is by Charter given to 
a Select Body, They do not repreſent the whole Body. But 
where ſuch Power is in the Body at large, They may dele- 
gate their Rights to a Select Body; who become the Re- 


preſentative of the whole Community. 1837. 


2 1 2 ' Neither. 


— 
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Neither the Sheriff being a Freeman can array the Pannel, 
nor a Juror being a Freeman can be admitted to ſerve, 
where the Action is brought in the Corporation-Court by 
the "Treaſurer of the Corporation, for the Penalty of a 
By-Law ** that none but Freemen ſhall keep open Shop 
in it.”* Page 1856 to 1858. 

An old Corporation accepted a new Charter, by a different 
Name, viz. * Mayor and Commonalty; to conſiſt of a 
Mayor and 11 Aldermen (out of whom the Mayor to be 
choſen,) 18 Aſſiſtants, and 18 Common Council. A 
Bond had been given to the old Corporation in 1735, Je- 
fore the new Charter; which new Charter was dated in 
1763. In the Interim, viz. in 1740, there were Fudg- 
ments of Ouſter againſt the Mayor and All the Alaermen : 
And they were All of them dead before the new Charter. 
An Action was brought by the zezo Corporation, upon this 
Bond, Reſolved, that it was maintainab/e, 1866 to 1873. 

1ſt, The Acceptance of a NEW Charter does not de- 
{troy their former Rights. 1871 to 1873. 
2d. The Corporation is zot difſefved by this Judgment 
of Ouſter againſt Individual Members. ibid. 
3d. Neither the Removal of their Officers, nor the 
' Change of their Corporate Name, can extinguiſh their 
former Rights, ibid. Their old Rights remain. ibid. 
And the new Charter revives them and puts them 
into Action again. 767d. <> | 
4th. The 11 E. 1. c. 4. did 20 confider Corpora- 
tions who had ſlipt the fixed Day for electing Chief 
Officers, as being diſſlved; but meant to revive 
their Activity, and put them again in Motion. ibid. 
xth. The Action is properly brought in their zu Name 
of Incorporation. z6id. | | 


Colts. 


Fall Coſts; or no more Coſts than Damages: The Queſtion 
diſcuſſed and explained. 1282 to 1284. 

In Replewin, on 8, 9 W. 3. c. II. H 1. 1286, 1287, See 
Reple vin. | 

All Statutes relating to Coſts are to be conſtrued ffriftly - 
(But not for this bad Reaſon, “ becauſe Colls are in the 
« Nature of a Pezalty.”) ibid. 

For net going on to T. -ial—ſhall be paid to the Defendant, by 
the Courſe of the Court, on [formations for Miſaemean- 
ours, where the Proſecutor does not countermand in due 

Time, LOR» . 95 

Upon Attachment for a Contempt, granted upon Cauſe 
thewn— 5 . 

iſt, 


232 —— 


Contained in this Volume. 


1 general Courſe and Practice of the Court is, 


not to give Coſts to the Party complained of, though 
He purges himſelf upon his Examination. Page 
1329, 1330. 
zdly. Yet in a Caſe where the Complaint was very 
groundl/eſs and vexatious, it was done. ibid. | 
By an Executor, upon diſcontinuing his Action, ſhall not be 
paid, where He is obliged to declare as Executor: Other- 
wiſe, where He has knowingly brought his Action :urong. 
1451. FV. infra, 1584 to 1586, h 
By @ Proſecutor, upon quaſhing his own Indiæment, may, in 
ſome Cales, be inſiſted on: For, a Motion for Leave 79 


« guaſb his own Indictment,“ is by zo Means a Motion of 


Courſe. 1469. | 
By an Executor or Adminiſtrator — 
1ſt. Shall be paid. 
1ſt. For not going on te Trial, according to Notice, 
1584 to 1580. os 
2dly. Upon being zon-praſſed for want of declaring in 
due Time. 7zbid. | 
3dlv. Upon a Diſcontinuance? Quære, ibid. V. ſu- 
pra (ſub p. 1451.) | 
Athly. The Privilege of Executors is too great: per 
Lord Mansfield. 1585. 
2dly. Shall zot be paid, upon a Non-Suit, 1586. 
On diſcharging a Rule to ſhew Cauſe againf an Information 
for a Miſdemeanor, were added to the Rule; becauſe the 
Complainant had /upprefſed the Truth. 1684. See Infor- 
mation. 
Full; or no more than the Damages. 1688, 1689. V. /a- 
pra, 1282 to 1284. | 
For not going on to Trial, purſuant to Notice given by the 
Defendant who had removed an Indittment by Certiarari, 
are not payable, where only Five of a ſpecial Fury (moved 
for by Himſelf) appeared; and neither Side would pray a 
Tales, 4098. --- 
On removing a Conviction upon 5 Ann. c. 14. © For better 
% Preſervation of the Game.” | 
iſt. By Sect. 2, No Certiorari ſhall be allowed, pon 
Ax x Pretence whatſoever, unleſs the Defendant ſhall 
previouſly become bound to the Proſecutor in 50. (with 
Sureries) *©* to pay the Proſecutor his fu?l Cots and 
© Charges (to be aſcertained upon the Profecutor's 
* Oath,) within 14 Days after 4firmance or Proce- 
„ n 1721. 
2dly. Yet if the Certiorari is brought net for Vexation, 
nor in Oppo/ition to the Convitticn ; but from abſo- 
lute Nece//ity, (in order to p/ead it to an Action brought 
oppreſſively for the ame Offence ;) the Vetendant 
ſhall zot pay Coſts. 1721, 1722. | 
3dly. On the contrary, he ought to receive Cofts, 
where the Plaintiff in ſuch Action is non/wited. ibid. 


4thly. 
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4thly. The Juſtice ought to have let the Defendant have 
had a Copy of the Conuiction. Page 1721, 1722 
Are reciprotal : Wherever the Plaintiff would be intitled to 
them, the Defendant is lo, reciprocally. 1724. | 
iſt. In an Action on a Penal Statute, brought by the 
Party aggrieved, the Plaintiff would receive Coſts, if 
He prevails : Therefore He ſhall pay them, if He 
does not. ibid. 
zdly. Coſts to Defendants are given by 4 F. 1. c. 3. 2. 
See allo 23 H. 8. c. 15.5 1. and 18 Eliz. c.5.4 ;. 
ibid. 
Covenant. 


A Covenant is net revotable, (as a Will is.) 1256. 

A Covenant © ro ſtand ſeijed to Uſes, is not a Revocation 
of a Will. bid. | 

By a Leſſee for (Himſelf and his Aſſigns) to build a new 
Houſe on the Premiſſes within 2 LIMITED Time Which 
is not done within the Time limited. ArrEx the Expi- 
ration of the Time limited, the Leſſee aſſigns: The Ante 
is not liable; becauſe the Breach was committed before 
his Time, and this Covenant does act run with the Land. 
127, 1273. 

Of a Teſator or Inteftate— where it may be given in Evi- 
dence by an Executor or Adminiſtrator. 1383, 1384. See 
Evidence, Executor. | | 

& To fand ſeiſed (entered into by the Owner—) may be 
a Leaſe.. 1446. See Powers, Leaſe. 

An expreſs Covenant by a Maſter of a Ship, “to go to 
% Winyaw,” there to receive the Plaintiff's Goods; (for 
which the Plaintiff covenanted to pay ſuch and ſuch 
Freight :) Provided that if his Ship ſhould not be arrived 

there before ſuch a Day, it ſhould be at the Plaintiffs 

Option, to load the Ship on the agreed Terms or not. 

The Defendant was Sound to go, at all Events, 1637 to 

„ 

18. An expreſs Covenant ſhall Sind to Performance, 

where an implied One or One created by Laz ſhall 

be excuſed by a Diſability to perform, which happens 
without the Party's Default or Power to prevent. 741d. 

þ  2dly. This Prowi/o was intended to guicken the De- 

fendant ; but ſhall not excy/e Him tor act going at 

_ all. 1640. 


Countn— 


= Where an Action or Information, /aid in one County, may be 
tried in Another. 1330 to 1335. See Tria, Venue. 


Court — See Practice. | 
Connc- 


Contained in this Volume. 


Court⸗Leet. 


Action of Debt, for an Amercement ſet and affeered in a 
Court Leet, on a Preſentment there, for having in his Cuſ- 
tody, and expoſing to Sale, a Loaf of Bread pretended to 
be, and as and for a 2artern Loaf of the Weight of 41b. 
5 oz. and 3; whereas it wanted 4 0z. and 3. Reſol ved 

aſt. It is no? neceſſary, that the Preſentment be either 
ſealed or indented. Page 1860. 

zd. The Ri/e and Progreſs of Turns and Leets, diſ- 
cuſſed. ibid. and 1801. | 

zd. The Offence here preſented is act within the Ja- 
riſdiction of the Leet. 1861. 

* he Offence cognixable there, is Fractis Afize. 
1 862. 

5th. The Leet has 20 Juriſdiction, where no Aſſize is 
ſet : The Setting the Aſſize is the Baſis of their Ju- 
riſdiction; which only ariſes, and can only artach, 
when the Aſſize is ſet. ibid. | 

Gth. The Aſſize mult Fx both Price and eight. ibid. 

2th, The 3G. 3. c. 11. (upon which this Preſentment 
is grafted) does not fix the Price: It only fixes the 
Weight, Therefore it is not an 4/fze: It wants 
an eſſential Characteriſtie of an Aſſize. It was in- 
tended, only to ſupply the Dęſed of an Aſſize, and to 
operate where and becauſe there was none. 7614. 

Sth. The 3 G. 3. c. 11. has 20 Saving of the Juriſdie- 
tion of the Leet; becauſe it was providing for Caſes 
where the Leet had no Juriſdiction. 1863. 


Cuſftom— 


* To give Notice to the Owner of Tithes of Setting them 
4 is a good Cuſtom. 1894. See Tithes. 

Muſt be proved, where it is a neceſſary Foundation to ſup- 
port a By-Law. 1854 to 1858. | 


Cuſtomarꝝ Tenants. 
The Freehold is in the Lord. 1278. 


Whether they can preſcribe i» Non decimando ; and how. 
1275- | 


Debtors 


— 
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= Debtors 
3 1809, See Priſoners, Statutes, 


* Declaration 


For corruPTING a Voter to give or forbear giving his 
Vote, contrary to the Statute of 2 G. 2. c. 24. 97. for 
e the more effectual preventing Bribery and Corruption 

be“ in the Election of Members to ſerve in Parliament.” 
1ſt. Needs not alledge © That the Voter complied with 
% his Promiſe.” 1237. 
2d, For the Giving a Bribe to vote or to forbear is a 
complete Offence within the Act, on the Part of the 
Corrupter, even though the Voter ſhould a& con- 
trary to his Promiſe. 7bid os | 
zd. The Defendant gave 5 Guineas to the Voter; the 
Voter gave Him a Note for it; and He gave the 
Voter a Counter Note ©* to give up the Former after 
& the Condition performed ;” This (being proved) 
will ſupport a Count laid tor giving 5 Guineas ; For 
the Note and Counter- Note are mere Colour, Diſ- 
guiſe and Device to evade the Law. ibid. | 
4th. On a general Verdict, the Court will not grant a 
Nexw Trial to the Defendant where 10 real Injuſtice 
is done Him by the Othcer's having miſtaken the 
Count upon which it is taken: They would rather 
 _ order it to be ſet right. Per Lord Mansfield. ibid, 

With a general Memorandum has a fctilious Relation to the 
fir/t Day of the Term; But Evidence may be given of the 

Writ being zu Fad ſued out on a ſubſequent Day. 1243. 

In I Jumpfit, for a Por Duty, needs not ſrew a ( onſidera- 
tien + Otherwiſe, of a Toll thorough. 1404 to 1407. See 
Toll. 

By a Bearer of a Caſh- Note or Bill made payable to Bearer. 
1523 to 1529, See Bill of Exchange. 

Againſt a Defendant in Cuſtody—muſt be 4zfore the End of 
the /econd Term, 1788. See Practice. 


Deeds, 


There is an important Diſtinction between the Deeds of 
Femes-Covert and the Deeds of Infants : Thoſe of Femes 
Covert are void, and Non eff Fadtum may be pleaded 
to them; But thoſe of farts are only woidable, and the 


Infancy 


Contained in this Volume. 


| Infancy mult be ſpecially pleaded ; and that Plea avoids 
it, by Relation back to the Delivery. Page 1805. 


Demurrer, 
A real fair Demurrer is an i/ueab/e Plea within a Judge's 
Order * for pleading an iſſueable Plea”: But a Sham 
Demurrer is not ſo. 1788, 1789. 
Octainez 


By Innekeepers, Farriers, Taylors, Manufacturers, &c; Who 
may, and wHo may not detain ; and why. 1500 to 1503. 


Devile, 


Sir John Lade deviſed to Truſtees and their Heirs, upon Truſt 


and to the Uſe of John Iuſtip, in ſtrict Settlement; with 
Remainders over, in ſtrict Settlement; and added a PR o- 
viso * that ſo often as, and during ſuch Time as the Per- 
« fon who for the Time being (in caſe the Teſtator had 
not otherwiſe directed) would have been intitled in PS 
* ſeſſon, as Tenant for Zife or Tenant in Tail, ſhould be 
« UNDER the Age of 26 Tears, then the TruUsSTEES 
© WERE TO ENTER, and RECEIVE ALL Ihe Rents and 
„ Profits : Out of which, They were to allow a ſpecified 
«© MAINTENANCE for ſuch Tenant for Life or in Tail; 
% and all the Reft was to ACCUMULATE, and to be /aid 
* out in the Purchaſe of Land, and /ettled upon the ſame 
« Truſts and Uſes.” Jon Inſeip died; leaving his Wife 
enceinte with a Son. Queſtion, © Whether the Heir at 
« Law of the ſurviving Truſtee did, upon the Birth of 


„the Infant, take a»y and what Eſtate, by Virtue of the 


«© Proviſo.” Certified, That He did nor take ant 

« ate by Virtue of the Proviſo.” 1416 to 1418. 
The Inlention of a Teſtator is to be collecked from the Mole 
of his Will: And ſuch Collection muſt be founded upon 
the Writing itſelf. 1541. V. infra, 1622: 


Particular Cajes generally ſerve rather to cosfund than to 


i/luminate Queſtions about the Intention of a Teilator. 
ibid. | 85 | 

A Deviſe of Copyhold Land and Cottages, of 57. 6s, ger 
Annum Value, “to Sarah B. She paying THEREOUT 405. 
% Year to her Siſter Elizabeth B.“ was collected from 


the whole of the Will, to be a Deviſe of the Inheritance 


to Sarah ; and an Intention that E/izabeth's Annuity ſhould 
continue during her Life. 1540, 1541. F. infra, 1622. 
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The mere Expreſſion, indeed of Paying THEREOUT” is 
only equivalent to Paying out of the RE NTS AND PRo- 
« FITS”; and therefore is not to be conſidered as a Charge 
of a Payment of a Sum in Gro/5, (which will carry a Fee, 
though not deviſed . to the Deviſee and his Heirs.”) Page 
1541, 1542, and 1547. 
Sir Samuel Daniel deviſed to Samuel Duckenfield, Son of 
Charles Duckenfield, Eſq; (by Sarah the Teſtator's Sifter,) 
during his natural Life, and the Heirs Male of his Body 
lawfully to be begotten ; and for want of ſuch Iſſue, to 
Charles Duckenfield, another of the Sons of the ſaid C. D. 
Eſq; during his natural Life, and to the Heirs Male of 
his Body lawfully to be begotten ; and for want of ſuch 
Iſſue, to John Dackenfield, another of the Sons of the ſaid 
C. D. Eſq; during his natural Life, and to the Heirs Male 
of his Body lawfully to be begotten ; and for want of 
ſuch Iſſue, then to EVER Son and Sons of the ſaid Charles 
Duckenfield, Eſq; which fall be begotten on the Body of 
Sarah his now Wife; and for want of sUcn ue, then 
to William Hulton during his natural Life, and the Heirs 
Male of his Body lawfully to be begotten ; with the like 
Remainders to Samuel Golſton, and afterwards to James 
Gold ſton; and for want of ſuch Iſſue, to the Right Heirs 
of the ſaid Sir Samuel Daniel, the Teſtator, for ever. There 
was a Proviſo containing an expreſs Condition annexed to 
the Deviſe to the ſaid Samuel Duckenfield and Others as 
_ aforeſaid, * That if the Eftates deviſed to Him or Them 
* and their Deſcendants, ſhould come to Him or Them and 
«© be in Po/zjon; Then and thereupon, He and They 
** and their Deſcendants to whom the Premiſſes ſhall come 
and be in Poſſeſhon, ſhall procure an Act of Parliament 
<< to take his Name and Arms, Sc. Or otherwiſe, their 
«© Eſtates ſhall determine.” He alſo deviſed ſeveral Things 
to go, as Heir-Looms, along with the Eſtate ; And He 
gave Powers to make Leaſes, and alſo to make Jointures, 
| to the Amount of 200. per Anuum. The three Sons of 
= - C. D. Eſq; wiz. Samuel, Charles, and John, All died with- 
1 out Iſſue. But C. D. Eſq; had a fourth Son, named Wir- 
: LIAM, born after the Date of the Will; who became 
ſeiſed, and took the Name and Arms, according to the 
i Directions of the Will. Reſolved, that William took an 
1 Eſtate in Tail. Male. 1570 to 1582. 
0 | iſt. The Conſtruction muſt be clearly agreeable to the 
ky Intention of the Teſtator, collected from the Will 
7 and Circumſtances. 1581. 


- 


| zdly. The Teſtator intended to give the /ame Eſtate to 

f the ter- born Sons of C. D. Eſq; as to the three 

i | prior- born; viz. an Eſtate in Tai/ Mag, in Succeſ- 

is fon, 1579, 1580, | 

| - 3dly. This manifeſt Intention ſhall prevail againſt the 

Ii sds. ibid. | | | 
4thiy, 
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; Achly. Though the Controverſy here was between the 

| Teſtator's Heir at Law (claiming under the /aft Re- 
mainder “ to the right Heirs of the Teftator,”) and the 
Deviſee of Villiam (who had ſuffered a Recovery ;) 
yet it muſt be conſidered as a Queſtion between prior 
and ſubſequent Remainder Men: and therefore all 
Arguments in favour of the Plaintiff, as Heir at Law, 
were laid out of the Caſe. Page 1579, 1580. 

To John Haſelavood. of a Houſe and Garden of the yearly 
Value of 101. charged with the Payment of 50). to be paid 
out of the yearly Rent and Profits, payable yearly and every | 
Year until it be fully paid: And / John die in bis Mi- 
nority, then a Deviſe over, to Perſons not Heir at Law, 
to the Teſtatrix. 1618. | 

it. A Teſtator's Intention muſt be collected from all 
the Parts of the Will compared together. 1622 to 
1625. V. ſupra, 1541. 
2dly. The Whole of this Will, taken All together, 
ſhews that an Eſtate in Fee was intended to be given 
to John: And therefore He took a Fee, 1622 to 
1625. 
3dly. Though the Charge is made payable ©& our ef 
tbe Rents and Profits,” yet it is accompanied with 
ſuch other Clauſes, as take it out of the Diſtinction 
in Collier's Caſe, 6 Co. 16. a. ibid. 
 Foſbua Brown deviſed thus—After the Death without Iſſue, 
of his Nephew William Brown, Eldeſt Son of his Brother 
Reginald Brown, ©** then to the ſecond Son of his ſaid 
Brother Reginald, for and during the Term of his natu- 
* ral Life; and from and after the Death of the ſaid e- 
« cond Son of his Brother Reginald, then to the fir/? Son 
„of the Body of /uch ſecond Son of his ſaid Brother Re- 
ic ginald, and to the Heirs Males of the Body of suen 
4 SECOND Son; and for Default of ſuch Iſſue, to the 
* third, [omitting the ſecond] fourth, fifth, and every 
*« other younger Son or Sons of the ſaid ſecond Son of his 
«*« ſaid Brother Reginald (according to their Seniority,) 
„ and to the Heirs Male of the Bodies of the ſaid third, 
© fourth, fifth and other Sons of the ſaid ſecond Son of 
„the ſaid Reginald Brown.” At the Time of making the 
Will, Reginald had no other Son but William: His /econd 
Son, T homas, was BORN after the making of the IV ill, and 
even after the Teſtator's Death. Thomas, the ſecond Son 
of Reginald, took an Eſtate Ta1rL under this Will. 1636. 
1ſt. The Court could not {ypply the Limitations ſup- 
poſed to be omitted in tranſcribing from ihe original 
Draught of the Will. 1634, 1635. 
2dly. If they could, yet the unborx Sons of on unlern 
Son could not have taken; A Pg77/iry can not be 
kmited zpon g Peſſibiliiy. ibid. 


3dly. 
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3dly. In order to ęFectuate the general Intention of the 
Teſtator, They conſtrued “ Son' as a Word of Li- 
mitation, and that it was an Eſtate Tail in Reginald's 
ſecond Son. Page 1634, 1635. 

4thly. A private Act of Parliament, procured by Thomas 
on his own Petition, to enable Him to grant Build. 
ing Leaſes, which recited ““ that He was only Te- 
c unt for Life under this Will,” was holden t 70 
afe4 the preſent Caſe and Queſtion, 76d, 


An Eſtate i» Fee was holden to paſs to a Truſtee, by necef. 


Jary Implication of the Teſtator's Intention; without 
the Word Heirs, or any other technical Term. 1686, 


Sir 7 homas Chitty made a Will, conſiſting of tavo Sheets of 


Paper, all of his own Hand-Writing ; and ſigned at the 
Bottom of each Page: He alſo made a Codicil, upon a 
fingle Sheet, He called in a Witneſs; ſhewed Him &:1h 


Sheets, and his Signatures; and told him That was his 


« Will.” He alſo ſhewed Him the Codicil; and dehred 
him to atteſt both the Will and the Codicil: Which He 


did, in the Preſence of the Teſtator, and then went out of 


the Room. Two other Perſons came in, immediately after- 
wards, The Teſtator ſhewed them the Codicil and the 
LAST Sheet of the Will; and ſealed Both, before them; 
and delivered Both, ſeverally, as his Act and Deed. They 
atteſted the ſame, in his Preſence; but NEVER SAW the 
FIRST Sheet of the Will; nor was It produced to them; 
nor was it wpon the TABLE. Both the Sheets of the Will 
were found, with the Codicil, in the Teſtator's Bureau, 
after his Death, all wrapped up in One Piece of Paper: 
But the two Sheets of the Will were not pinned together. 
1773» 1774. 
1ſt. This is a good Will, as to the Ferſonal Eſtate. 1774. 
2dly. And F the i Sheet was in the Room, at the 
Time of the Execution and Atteltation, it would be 
a goed Will and a due Execution of it, as to the Real 
FE itate alſo. 76d. 
zdly. But if the irt: Sheet was no? then in the Room, a 
Doubt might ariſe © Whether it was duly executed and 
« attefied with reſpect to the Rea: Eltate,” 76d. 
To his five Children, and the Szroivers and Survivor of 
% them, and the Executors and Adminiſtrators of ſuch 
« Survivor, Share and Share alike, as Tenants in Com- 
* mon, and not as Foint-tenants''—1s a Tenancy in Com- 
man, in Fee, Ihe Words © Survivors and Survivor“ 
relate to the Death of the Teſfalor. 1886. 


Of a Houſe and Stable (worth only 1004.) after two Lives, 


to /even Children of her two Couſins Thomas Brownhill 
and Samuel Hater, or ſuch of them as ſhall be then liv- 
ing; Share and Share alike, It was holden to be the 12. 
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tention of the Teſtatrix, “ that it ſhould be yd and the 
% Value divided among ſt them : And Judgment accord- 
ingly. Page 1897, 1898. | 


Dilcontinuance of Ation— 
By a Plaintiff Executor. 1451. See Coſts, Executor. 


Diſtrels 


For Rent— | 8 
iſt. Qu. Upon what, the Right of Landlords to diftrain 
the Property of a third Perſon, is founded. 1500 to 
1503. 
2dly. What Things, belonging to ſuch third Perſous, are 
exempted from being diſtrained: And what, of them, 
are liable to it. 1498 to 1504. 
iſt. Exempted Things were ſaid {arguendo) to be— 
iſt, A Horſe at an Inn. ibid. 
2d. A Horſe at a Farrier's, left to be fbod. ibid. 
3d. A Horſe that brings Goods to Market to be 
ſold. 24. | 
* Goods themſelves ſo brought to Marker. 
ibid. a 
5th. Goods on a Wharf, or at a Ware-houſe, for 
Exportatiom, ibid. 
Gth. Goods in the Hands of a Factor. ibid. 
7th. Goods delivered to a Carrier, to be carricd for 
Hire. ibid. © | 
Sth, Wool in a Neighbour's Barn. ibid. 
9th. Cloth at a Weaver's. ibid, 
roth. Cloth at a Taylor's, ibid. 
2dly. Met exempted 
iſt, Gods left at an Inn. ilid. 
2d. A Gentleman's Chari: flanding in a Coarh- 
houſe belonging to a Common Public LiverY- 
STABLE Keeper, and be: g Parcel of and rented 
with the Livery Stables, by the Livery Stable 
Keeper, of his Landlor d, who thus diftrained 
it ſo ſtanding at Livety, for Rent due to Hun 
from the Stable Keeper, ibid. 


Cat India Company, 


HEIR Charter-Parties, Voyages, Ccurſe of Trace, 
and Iy/urance upon Ships in their Serv ce, 2707 to 

1715. See Policy of Inſurance. | | 
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Ejectment, 


New Terals may be granted in Ejecment-Caſes, as well 
as in Others; if the Circumſtances juſtify it: Yet it is 
not every Slip or Miſtake that ſhall be a Ground for it, 
if no Injuſtice is done. Page 1255. 


The Idea of an Ejectment: The Origin, Improvement, Uri. 


lity, Eaſe, and Expedition of this ingenious Fiction adopt. 
ed (in Lieu of almoſt all Real Actions) for the Trial of 
Titles to the Poſſeſſion of Land. 1292, 1293, 1294, 
1295, 1300 to 1304. > 

It's great Advantage is, that being under the Centrol of the 
Court, it may be ſo managed and modelled as to an- 
ſwer every End of Juſtice and Convenience. 74d. 

Admiſſion of Landlord as a Co-Defendant, or to defend 
alone, 7bid. 

it. A Fair Trial between the Claimants, is the Ground 
and Reaſon of both. 76id. 

23, The Latter, viz. © to defend inſead of the Te- 
nant in Poſſeſſion who abandons,” is as reaſonable 

zãs the Former. 1014. f 

zd. Reſceit to defend pro Interefſe ſus was the Practice 
befbre 13 E. 1. c. 3. or 11 G. 2. c. 19. 1301, 
1302. 

4th. The Extent of the Term Landlord”, as uſed in 
11 G. 2. c. 19. 1293. | 

sth. If the Tenant in Poſſeſſion claims Nothing, He 
ought to take 20 Side between the Claimants : Who 
ought to have a fair Trial between them upon the 
real Merits. 1293, 1300, 1304. 

On a Writ of Error in Parliament, brought upon a Judg- 
ment in Ejectment, The Court obliged the Plaintiff in 
Error to enter into a Rule © zet te commit Waſle during 
« its Pendency.”” 1823. 

Confeſſion of Leaſe, Entry, and Oufter — 
1ſt. A Diſcuſſion of the Reaſon and Practice of it. 1897, 

1898. The Meaning of it, is, to bring the Matter 
« to the _ Queſtion of the Plaintiff's poſſeſſory Ti- 
* tle.” 1897. 
zd. It is ſufficient to bar a Non/uit for want of Proof of 
actual Ouſter. 1897. . | | 
d. It is ſufficient, in an Ejectment upon a Condition 
Broten. ibid. | 
4th. And in all Caſes but to avoid a Fine In that Cafe 
there muſt be an afual Entry. ibid. 
sth. In the Caſe of a Tenant in Common, it is ſufficient, 
evithout Proof of actual Oufter, ibid. 


Truſtees hall not recover Poſefion from or diſpute it with 


their Ceftuy gui Truſt, 1501. 
| Election | 


Contained in this Volume. 
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Election 


To Pariiament==See Parliament, Bribery. | 

The Nomination of a Pariſh-Clerk was in the Rector: But 
the Conſent of the Veſtry was neceſſary to confirm it. 
The Rector nominated Dr. Fack/on. A Veſtry met; and 
89 ſigned their Approbation: None expreſ5ly difſented. 
But Some demanded a Poll on Behalf of one Mr. Moore. 
The Churchwardens refuſed to take any Poll. This was 
no Diss ENT to the Rector's Nomination: It was All zu- 
gatory. If the Majority was really diſſentient, they 
ſhould ha ve declared their Diſſent. Page 1878. 


Error 


Bail is not requiſite, upon bringing a Writ of Error upon 


a Judgment in an Action of DEB founded upon a prior 
Judgment. 1548. Becauſe 
iſt, This is a Caſus omifſus out of 3 Fac. 1. c. 8: 
Which is to be taken literally, and not extended by 
Conſtruction. 1549. 
2dly. The Contra#t is extinguiſbed by the firſt Judg- 
ment. 1548. 
3dly. A Judgment is no Contract, nor can be eſteemed 
a Contract. 261d. . 
4thly. An Action of Debt upon a Judgment is an Ac- 
tion of a ſuperior Nature to any of the Actions ſpecified 
in 3 J. 1. c. 8: And therefore ſhall act be includ- 
ed in it. ibid. | 

Neither is Bail requiſite, as it ſhould ſeem (/d gu.) upon 
bringing a Writ of Error returnable in Parliament, upon 
a Judgment in B. R. in an Action of Debt brought 2p 

4 Recognizance in Error. 1567, 1568. 

A Writ of Error can not be zen- pros d, without a Rule 
& to affign Errors.” 1772. | 

A Plaintiff may bring a Writ of Error, to reverſe his on 
Judgment. 1772. 

And it He will not proceed, the Conit will make a Rule 
to oblige Him to aſſign Urrors within à limited Time. ibid. 
In /uch a Caſe, the Common M:thod, of a Scire facias guare 
Executionem non, or a Scire facias ad audiendum Errores, 
would be improper. 11d. | 

In a Scire facias, No Damages can be recovered. 1791, 

A Writ of Error brought by One Defendant only, upon a 
Judgment againſt /evera/, is not good. ibid. | 
But a Scire facias quare Executionem non may be prayed 
and ſued out by Ore Executor, upon a Writ of Error 

| brought 
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brought upon a Judgment for Him and Another, wither 
ſhewing ** that the Other Executor is dead.” Page 1791. 

1 Court ought to /apport a judgment upon the Mcrits, 
ibid. 

A Writ of Error upon a Judgment 7 Ejedment, being 
brought returnable in Par/iament, the Court obliged the 
Plaintiff in Error to enter into a Rule not to commit 
% Maſie or De/irufion during its Pendency.” 1823. 

On an Indictment for Perjury tempore G. 2. concluding con- 
tra Pacem G. 3. 1903. See Indiftment. 


Evidence—See Proof. 


Of a Writ aually ſued out on a ſubſequent Day may be 
admitted, to obviate the FicTITIOUs Relation of a De- 
claration (with a general Memorandum) to the firſt Day 

of the Term. 1343. 

Mere Hear-/ay Evidence is not admiſſible. But Evidence that 
a ſubſcribing Witneſs to a Will or Inſtrument acknowledg- 

| ed upon his Death-Bed to the Perſon giving the Evidence, 

That He the ſubſcribing Witneſs did Himſelf forge it,” 
is admiſſible at a Trial, though objected to. Much more 

| ſhall it ſtand unimpeached, if it came out upon Cro/5- 
Examination, and was not objected to at the Trial. 1255, 
1256. | 

A Retainer of a Debt may be given in Evidence. An Admi- 

ni ſtrator Defendant may give Retainer, in Evidence, or 
plead it, at his Liberty, 1333, . 

Action by Lord againſt a Commoner, for ſpoiling his Pear, 
and filling up the Holes. Juſtification under a Right of 
Common, which He was hindered, by the Plaintiff's dig- 
ging and laying up the Peat, from enjoying in ſo large 
and beneficial a Manner as c. Replication—* De 7nju- 
ria ſua propria, abſque tali cauſa” : And Iſſue thereon. 
The Plaintiff can not, upon this Iſſue, give in Evidence, 
dc that there was a Syfficiency of Common 4%.“ 1385. 

Of refuſing to produce a Licence will ſupport a Conviction 
for trading without 4aving One; on 9, 10 V. 3. c. 27. 
$8. 1476, 1477. See Hawhkers and Pedlars. 

To ſupport a Declaration in Debt on 2 G. 2. c. 24. § 7. for 
Bribery at an Election to Parliament; charging © that 
« Mr. L. and Ld. E. Tad declared themjelves Candidates; 
% and 2h;// they were Candidates, the Defendant bribed 
«© One W. who bad a Right to vote, to vote for them. Mr. 
« L. and Lord E.“ Three Objections were made and 
over-ruled. 15 86 to 1591. 

iſt, It was not ſufficiently proved, ** that V. had a 
« Right to vote, at the Time when the Bribe was 
 « given.“ N. B. It was proved, That He actually 

« ved. ibid. 
2dly, 


. 


—— 
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2dly. Nor any Evidence that Ld. E. was at that 
« Time, a declared Candidate.” Page 1586 to 1591. 
zdly. Nor any Evidence“ that the Bribe was given, 
* to vote for Mr. L. and Lox D EcmonrT”: For the 
Evidence only proved, that it was given, to vote 
« for Mr. L. and his FRIEND, N not particularizing 
vob that Friend was. 76id. | 
The Court held the material and ſab/lantial Charge to be 
ſufficiently proved, ibid. | 


Exceptions—5See Bill of Exceptions, 
Executoz— 


Becoming Bankrupt. 1368. See Bankrupt. 
A Ratainer of a Debt may be given in Evidence, 1383. 


On Iſſue joined upon plenè aumini/iravit pleaded to an Ac- 


tion of Debt, the Defendant Adminiſtrator may give in 
Evidence a Covenant of his Inteſtate that his Executors 
% or Adiminiffrators ſpall pay a Sum- of Money to two 
« Truſtees, of whom the Adminiſtrator was One, the In- 
« tereſt whereof ſhall be paid to the Inteſtate's Wife for 
« Life; and after her Death without Iſſue, to be at his 


«© own Diſpoſal”; To which was added a Penalty in dou- 


ble the Sum. 1380 to 1385. 
1ſt. This is a Debt by Specialty : And therefore the 
Adminiftrator has a Right to retain” againſt a Debt 
of equal Nature. 1384. | | 
2dly. Wherever an Executor or Adminiſtrator may be 
' ſued. or might have paid, He may retain. ibid. 
3dly. An Action of Covenant is as much a Lien upon 
the Aſſets, as an Action of Debt. ibid. 
Diſcontinuing his Action, ſhall pay Coffs, where He has 
knowingly brought it avrong; 1451. 
The giving him Leave to diſcontinue is a Matter of Diſcre- 
tion in the Court. ibid. 1 | 


Rencuncing—Qu. If He can afterwards RETRACT his Re- 


nunciation; eſpecially, if it be pon Oath, Civilians 
hold a Renunciation to' be peremptory. But Common 
Lawyers hold“ that He may come in at any Time after- 
„ wards, and demand Probate; or, at leaſt, at any Tims 
% before it be granted to another.” 1463 to 1467. 

Of a Lord of a Manor His Remedy for a Copyhold-Fins 
ſet upon the Admiſſion of an Infant. 1711. See Infant. 
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Exemption 


From being able 95 diſtreſs. Page 1499 to 180. 8 
Dire. firef = 8e 1499 504 ee 
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Fair, See Market, Information in Nature of a 
Quo Warrant. 


Father 
ROUGHT an Action for Afaulting. his Daug bier, 
and getting Her with Child, being then 23, and in 


another Perſon's Service; per quod Serwitium amiſit. 1878 
to 1881. See Action. 


Feme Covert—See Baron and Feme. 


Is liable to be proſecuted and puniſhed for Crimes and Of- 


fences. 1679 to 1682. See Orders of Baſtardy. 
Sole Trader, in London, becoming Bankrupt, 1782 to 1784. 
See Bankrupt. | ; 


Fiction of Law, See Teſte, Relation, Pleading, 
7 Evidence. 


Shall not prevail againſt Truth of Fact; nor be urged to 
Purpoſes not within the Reaſon and Policy of it. 1243, 
1244. See Pleading 950 to 969. | 


Fine (of Lands) 


To avoid it, there muſt be an aZual Entry. 1897. See 
_ Ejettment. | 


Fines payable to Lords 


On Admiſſion of an Infant Copyholder. 1717 to 1720, Sce 
Infant. | | K 


Fiſh 
Preſeruation of it, in the Thames. See Water-Bailiff. 


Forcibls 
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Forcible Entry, | 


An Inadiftment will lie for it, at Common Law. Page 1732. 

But ſuch an Indictment muſt ſhew, upon the Face of it, ſuf- 
ficient afzal Force, Violence, unlawful Aſlembly, Riot, 
or other Circumſtances (as breaking into a Devel/ing Houle 
Sc.) Otherwiſe, it may be quaſhed, even upon Motion. 
1702. And again 1733. | 


Freedom 


Of a Corporation See Corporation, By-Law, Mandamus. 


Game — See Conviiion, Certiorari, Coſts. 


General Warrants 
' RE illegal 1767, See Warrants, Secretary of State. 


Þabeas Corpus 


O the keeper of a private Mad-houſe—where it ap- 
] peared, that the Perſon confined was a Lunatic, and 
not fit to be produced in Court ; and that the Relations 
were applying for a Commiſion of Lunacy— 


iſt, The Court therefore enlarged the Time for making 


the Return. 1363. | | 
2dly. They refuſed Liberty of Acce/s and Inſpection, to 
a Perſon who could not make out any Pretenſion to 
demand it. 161d. 1 
To produce an Infan.— (directed to private Perſons) 
iſt, The Court are bound, ex debito Juſtitiæ, to ſet 
the Infant FREE from an improper Reſtraint, 1436. 
2dly. But they are not bound to deliver over the Infant to 
any Body, ibid. 1 
zduͤly. Nor to give the Infant any Privilge: Though the 
Infant has a Privilege redeundo, unleſs the Court ſhould 
ſee Ground to declare the contrary. 1436 and 1437. 
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4thly. The true Rule is, That, the Court are to judge 
upon the Circumſtances of the particular Caſe ; and to 
give their Directions accordingly. Page 1437. 
Sthly. Lord Mansfield approved of what was aftually 
Aone in the three Caſes of Mrs. Turberville, Frances 
Howland, and James Smith; though he did ot agree 
with all that was /aid in them. 1435, 1436. 
Ad teftificandum —_ SEED 
iſt. Will lie, to remove a Perſon 1 Execution, to be a 
Witneſs. 1440. E 
2dly. Was refuſed, where the Application for it ſeemed to 
be a mere Contrivance. | | 
Ad jatisfaciendum et recipiendum—may be returnable in- 
mediaie and before a Juage; notwithſtanding an old 
Rule made in Michaelmas 1654, and 4, 5 W. & M. c. 
. 24. 1876. See Practice. 


Hawkers, Pedlars, and Petty Chapmen, 


The Linen Manufacture of SCOTLAND is the Linen Manu- 
facture of This Kingdom, within the Act of 9, 10 ,. z. 
c. 27, and the Act of Union: And a Yho/e/ale-Dealer in 
Linen of the Manufacture of ScoTLAND is zot obliged to 
take out a Licence, to qualify him to trade thus by Ihole- 
ale in ENGLAND. 1317. nu | 

Cay ONE Horst-Licence. is required for travelling. with 
ſeveral Beaſts; For though 9, 10 V. 3. c. 27. 4 1, in- 
tended a Duty of 47. on each Beaſt, yet there is a Blun- 
der in the Y/:rds of it; and the U/age has followed the 
Words. 1472 to 1474. : | 

A. Conviction (in the Penalty of 122.) for having traded as 
&fc. ©. without HAVING a, Licence,” is good, upon 9, 
10 V. z. c. 27.4 8. though the Evidence ſtated was only 
& that the Defendant refu/ed to PRODUCE it.“ 1476. 


High Wap, 
A Pre/entment by a Juftice. of Peace upon View, purſuant 
to 5 Eliz.c. 13. § 9. of a High-Way being out of Repair, 


is traverſeable GENERALLY, i. e. including the Fact of 
its being out of Repair. 1530 to 1532. 


Hundred 


Liable to make Satisſadtiam and Amends for Damages, under 
96. 1. c. 22. $7. 1724. 5 | 


Identity 


23 
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Jdentitp of Perſon, 


SSUE joined thereon. Page 1810 to 1812. 
iſt, Is to be tried in/anter, unleſs the Court (upon 
Circumſtances) give Time. 1811. | 
zdly. The Award of Execution is to be by the Second 
Judge, if the Sentence before pronounced was for Fe- 
lony. ibid. 
3dly. The Defendant is no- intitled to a Copy of the Re- 
cord. ibid. 

4thly. The Court would vrt name the Day of Execution ; ; 
but left it to the Sheriff. 18132. 

Sthly. Theſe three Men, under Sentence of Death for 
Felony, having broken out of Gaol, after having murder- 
ed the Gaoler, remained chained together during this 
whole Proceeding. 7677. 


Indiament 


For conſpiring, falſly and without any probable Cauſe to 
charge a Man with having raten out of a Bag (not al- 
ledging the Taling to have been either /e/onious or un- 
lawful) a Quantity of human Hair, &:. 1320. 

ift. This is an indictable Offence. 1321. 
2dly. The general Sine of the Peace have Juriſdiction 
of it. ibid. 

A Motion by the Proſecutor, © to quaſh his own Indiatment,” 
is by no Means a Motion of Courſe. 1469. See Coffs. 

For converting his Houſe into an Hoſprtal for TAKING IN 

AND DELIVERING /exud idle and "ifarderly UNMARRIED 

' Women ; who after their Delivery, went away and deſert- 
ed their Children: Whereby the Children became chargeable 
to the Pariſh. Quaſhed ; as being not Indictable. 1645, 
1646. 

For ſelling, as Two Chaldrons of Coals, a Quantity defective, 
by ſo much, (ſpecifying how mach, of that Quantity 
which a Buſhel ought by Law to contain; was gua/bed, 
on Motion : It ought to have charged, expreſ5ly, ** that the 
„ Defendant fold by Valſe Meaſure.” 1097, 1698. J. 
Supra, 1130. 

Will ut lie tor a mere civil Injur 'y: An Action for a Treſpaſs 
ought not to be converted into an Indictment. It muſt 

appear upon the Face of the Indictment, “ that it was an 
« indidtable Offence ;* Such an ada“ Force muſt appear, 
as ſhews a Breach of the Peace ; that which 1s merely im- 
plied by Law, under the Term Ji et Armis, not being 
ſufficient of itſelf alone. If 20 ſuch agua Force appears 
upon the Face of the Indictment, it may be guaſped en 
Motion. 1701 19 1703. again 1706, 1707. and again 
1731 0 1733. | 

For 
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For a forcible Entry—will lie at Common Law. Page 1732. 

For ſelling by falſe Weights—(and another, “ for ſelling 
« Coals by falſe Meaſure” —) The Court refuſed to quaſh 
it on Motion. 1841. 

Alledging the Offence to have been committed in the Time 

of the late King, and charging it to be againſt the Peace 
of the now King, is fatal; and the Indictment is inſuf- 


ficient. 1903. 
Induction, 


'Tis Indudtion, not Inſtitution, that makes the Avoidance 
under 21 H. 8. c. 13. F 9, 10. with reſpect to La. 
1510. See Benefice. | | OE 


Infant 


Copyholder—Admitted ; and a Fixe ſet—And the Infant en- 
joys—and continues to enjoy, after He comes of Age: He 
is liable to the Lord's Action for the Fine. 1717 to 1720. 

1ſt. Ingebitatus Afſumpfit will lie, by the Executor of 
the Lord, after the Infant comes of Age. 1719. 
2dly. Perhaps, before. ibid. . 33 
Conveyance by Leaſe und Releaſe by an Infant, is only void- 
able, not abſolutely void. 1794 to 1809. | 
iſt. The Privilege indulged to an Infant, to protect 
Him from being injured, ſhall never be turned into 
an offenſive Weapon of Fraud or Injuſtice. 1802. 
2dly. Acts of an Infant, which go not touch his Intereſt, 
but take Effect from an Authority which He is truſt- 
ed to exerciſe, ſhall bind him. ibid. 
3dly. So ſhall all right Acts which He ought to do, 
which he was in any Way, or through any Means 
compellable to do; though he doth them without 
Suit in Law. 1801, 1802. | 
4thly. There are mne Acts, which he has, after full 
Age, Election either to avoid, or to confirm, 1808. 
sthly. He can not bring a Dum fuit infra ætatem, till 
after his full Age. ibid. Bp 
Gthly. A Diſcuſſion of the true Ground upon which an 
Infant's Deed is voidable only, and not void: Namely, 
whether the Solemnity of the Inſtrument; or the Sem- 
blance of Benefit to the Infant, from the Matter of 
the Deed upon the Face of it. 1804. 
-thly. Leaſes by an Infant, by Deed, upon which no 
Rent is reſerved, are woidable only, not void. 1806. 
Sthly. A Surrender by an Infant, by Deed, is only veid- 
able: It has never been directly adjudged to be god. 
. Yet 


Contained in this Volume. 


Yet it is poſſible, that a Caſe may happen, where it 
would be more beneficial to the Infant“ Thar the 
„ Deed ſhould be conſidered as void.” Page 1807. 


| Infozmation. 


A jeint Information againſt ſeveral Defendants can not iſſue 
upon diſtinct Rules for One or more Information or Infor- 
mations againſt Each. 1271. | 
Proſecutor ſhall pay Co/?s, for not going on to Trial. 1305. 
Againſt Tuſtices of Peace for refuſing to grant Licences to 
Publicans— 2 
1ſt. Shall of be granted for their mere ręfuſing; be- 
cauſe they have a Diſcretion to grant or retuſe, as 
They ſhall ſee to be right and proper. 1317, 1318. 
But 5 | 
2dly. Shall be granted, where ſuch Refuſal ariſes from 
a corrupt Motive ; as, becauſe the Perſons apply- 
ing for Licences would not give their Votes for 
„ Members of Parliament, as the Juſtices would have 
« had them.” ibid. V. ſupra, p. 561 to 565 ; and 
p. 653, 054- | | 
For a Conſpiracy and Confederacy in a Tranſaftion contre 


bonos mores, an Information undoubtedly Jes. 1434 to 


1440. And : | 
This Court is the Cuſtos Morum of the People; and has the 
Superintendancy of Offences contra bonos Mores ; if you 


expe ſuch Offences of the incontinent Kind, as are ap- 


propriated to the Ecclefiaſtical Courts, 1438, 1439. 

The Court will never grant an Information, upon the Appli- 
cation of the Altorney General, in Caſes proſecuted by the 
Crown. 1565. See Practice. 

Criminal Informations differ very widely from Informations 
in Nature of Qu Warranto ; and depend upon different 

Principles, Laws, and Reaſons. 1615, 1616. 

For obftrudting divine Service in the Church, and inſulting 
the Rector; (who was a favourer of the Methodiſts.) 
1683, 1684. | | | 
iſt. The Rule was diſcharged with Co;,' becauſe the 
Truth was ſuppreſſed. i bid. 8 
2dly. A Licence from the Biſhop © to preach,” will, in 
Strictneſs (though not always in Practice,) authorize 
the Perſon to preach in that particular Biſhop's Dio- 
ceſe only; and not in any other Dioceſe. ibid. 
zdly. Merbodiſis have a Right to the Protection of the 
Court, if diſturbed in their decent and quiet Devo- 
tions: So have Diſſenters. ibid. 

Granted againſt two Juſtices of Peace for a Burrongh, for 
refuſing to grant a Licence to ſell Ale, from a Motive of 
Reſeutment, 1716, V. ante, 5 56 to 565. 


Inkor⸗ 
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Information in Nature of Quo Warranto 


Shall be granted, where the Right is doubtful and diſputed, 
in order to try it; unleſs there has been ſuch an Acgui- 
eſcence as ought to prevent it. Page 1486, 1487. | 
No certain Rule is fixed for ſuch Acquieſcence : It may be 
varied by Circumſtances. ibid. 
The Line is not drawn and fixed, where the Rights of Z/c- 
tors can be gone into at all, or how far they can be gone 
into, on Trial of the Rights of Perſons elected by them. 
1487. | | 
The Crown may take what es it thinks proper, in order 
to ſhew an Uſurpation of the Franchiſe. bid. 
The Steward of Weſt Loe was elected a Capital Burgeſs : 
And, for a Centuryfpaſt, the Stewards of that Corporation 
have been Capital Burgeſſes. The Court refuſed to grant 
an Information againſt Him, for acting as a Capital Bur- 
geſs; and did not fee any Reaſon why theſe two Offices 
ſhould be incompatible. 1615, 1616. 
Will lie, for holding a Court Leet. 1820, 1821. 
For holding a Fair or Martet— | | | 
iſt. The King's Attorney General may file One, for uſurp- 
ing this Franchiſe upon the Crown. 1812 to 1823. 

2dly. But Whether the King's Coroner and Attorney 
„could have done it before 4, 5 W. & M. c. 18, and 
* 9 Ann. c. 20, or can now do it by Leave of the 
„Court,“ is a Queſtion that has been greatly litigated, 
but never ſettled; and was now left zuſettled. ibid. 

3dly. On the preſent Application by a private Perſon, it 
was not neceſſary to determine Whether it could be 
„granted upon a private Perſon's Application” ; Be- 
cauſe the ee was not ſufficiently ſhewn. 1821. 

4thly. Such an Information will zor lie, for merely encou- 
raging and promoting the holding a Fair or Market. 
1816 to 1819. 
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Inns and Jnn-keepers, See Detainer, Diſtreſs. 
Jnſolvent Debtors. See Debtors. 


Jnlpetion— 
Of Corporation Books, &e—(See Books of Corporations, H.) 


Inſti⸗ 


N 4 


— — — 


Contained in this Volume. 


6 


Zuſtitution and Jndution; See Benefice, 
Lagſe. 
Infalments, 


Bonds conditioned for Payment of Money by Inſtalments, 

are evithin 4, 5 Ann. c. 16 § 13. Page 1370 to 1375- 

See Practice (Payment of Money into Court.) 

Bonds conditioned for Payment of a Gro/s Sum; and a /ub- 
ſequent Agreement to take it by Inſtalments. zbid. And 
V. ut ſupra. | 


Inſurance, See Policy. 


A Society agreed mutually to inſure the Ships of Each Other; 
and that when any of the Ships wherein any of the Mem- 
bers had Property, ſhould be loſt, the Reſt ſhould contri- 
bute to ſuch Loſs. But every Member was obliged to 
prove a Property of gool. in a Ship: And if He would 
ceaſe to be a Member, to give Six Months Notice. The 
Plaintiff had the requiſite Property in a Ship ; became a 
Member; and the Ship was loſt : But He had parted with 
his Intereſt in the Ship, before the Loſs happened ; having 
agreed with the Purchaſer of it“ to pay 500). if a Loſs 


«© happened within three Months.” He had not given Vo- 


tice of cealing to be a Member. The Court gave Judg- 
ment for the Plaintiff ; holding, © That He continued 
* intereſted in the Ship, guoad this Loſs.” 1513, 


Intereſt. 


If 5/, per Cent. be reſerved on a Mortgage, with Condition 
« to accept Four, if puntually paid; the Debtor ſhall 

not have Relief in Chancery, after the Day of Payment is 
_ elapſed : Otherwiſe. if 4/. ger Cent. be reſerved, with an 
Agreement ** that if it be not punQually paid at the Day, 
« the Mortgagee ſhall pay Five.” The Fermer is a Con- 
dition not per formed The Latter is conſidered as a Penal- 
ty added. 1373 to 1375. | 


Joint-Tenants, 


A Joint-Tenant can not make a Vill of what He holds in 
Jointure. 1496, 1497. 
iſt. Such Will is void both at Common Law, and on 
the Statute of Wills (34, 35 H. 8. c. 5. § 4.) ibid. 
. 2dly. The Jointure can not be /evered by a Will; as it 
may be by a Feoffment to Uſes. 1497. 


3dly. 
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3dly. Such a Vill made during the Jointure can ne; 
BECOME 4 good One; by the Deviſor's afterward: 
happening to /arvive All his Joint-Companions ; 
unleſs it be re- publiſbed or renewed by ſome confir- 
matory Act. Page 1497. 

4thly. Perkins 96. b. Title, Deviſes,” Section 500 
denied, in the S2»/e endeavoured to be put upon it; 
and explained in its true Senſe. ibid. 


Iſue— 


Joined by the Party tendering it, viz. © Et prædictus the 
«©. Defendant fimiliter,” inſtead of © Et prædictus the 
*© Plaintiff ſimiliter, —is not a ſufficient Objection in Ar- 
reſt of Judgment. 1793, 1794- 

Joined on Identity of Perſon. 1810, 1811. See Identity. 


Judges. 


Fofter's Death. 1440, 1441. 

Only three during Michaeimas Term 1763, 4 G. 3. 1441, 
,, : 

Yates appointed. 1451. 121 

Deniſon reſigned: Afton ſucceeded Him. 1647. 


Judgment 


Upon a Warrant of Attorney given to a Feme Sole, who af- 
terwards marries—How to be entered up. - 1471. See 
Baron and Feme. | | | 


To what Day a Judgment ſhall relate. 1596, 1597. See 


Common Recovery. 
Shall not be lightly arreſted, after a Verdict. 1725, 1729. 
- 1ſt. The Court will not zztend any Thing, to overturn 
a Judgment. 1728. 
2d. They will, after Verdi, overrule an Objection 
which they would have liſtened to upon Demurrer. 
ibid. See Bailiff. | 


Juriſdition— 
Of Juſtices of the Peace. See Juſtices of the Peace, 
Juzozs— urn 


May be challenged, if He is under the /mall; Degree of 
Intereſt, Influence, or Bias. 1856 to 1 | 


Juſtites 


* 
i 
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Juſtites of the Pearce 


Refu/ing to grant Licences. 1317, 1318. V. Information, 
Licence, and ſupra (under pa. 556, 564. and 653.) : 

The Quarter. Seſſions have no Juriſdiction (even ſince 17 G. 
2. c. 38. § 4.) to make an Original Order, in the firft in- 

ſtance, WITHOUT any previous Application having been 
made to two Juſtices (V. 43 Eliz. c. 2.4 4. and 5 6.) 
«© for late Over/eers to PAT OVER Monies to their Suc- 
„ cefſors.” The 17 G. 2. c. 38. makes no Alteration in 
this Re ſpect: It had quite another View. 1366, 1367. 

Quarter-Seſſions raſ not proceed after the Day when their 
Juriſdiction is to cea/e, by a Statute which repeals it; al- 
though it was, before that Day, Fully Attached, and All 
Requifites complied with. 1457. See Priſoners. 

Quarter Seſſions can not made a NEW Scavenger's Rate, upon 
Appeal; And Qu. Whether they can make a yew Poor's 
Rate. 1460. See Rates. 

Secretary of State—=Qu. Whether He is a Juſtice of the 
Peace, or a Conſervator of the Peace. 1742 to 1768. 
See Secretary of State. | | 


Landlord—See Rent, Tenant, Statutes. 


F his Tenant for Life or Years, or any claiming under 
ſuch Tenant, wilfully holds over, They ſhall, ohio De- 
mand made, and Notice in Writing given, for delivering 
Poſſeſſion, pay at the Rate of Double the YEarLY VALUE, 
to be recovered by Action of Debt, c. c.; by 4 G. 2. 
c. 28. § 1. 1607 to 1609, | 
If his Tenant gives Notice of guitting at the Time therein 
mentioned, and then refuſe to quit, He ſhall pay double the 
RENT; to be /zvied, ſued for, or recovered, as the ſingle 
Rent might have been. V. 11 G. 2. c. 19. $18. 1605. 
iſt. This Notice needs not to be in Writing, as the 
Landlord is required by 4 G. 2. c. 28. § 1. to be. 
1607 to 1609. . | 
2dly. A Tenant from Year to Frar is within this Act; 
which is 7ot confined to ſuch Tenants only whoſe 


Power” to determine their Leaſes is particularly ex- 
| preſſed in their Leaſes. ibid. 
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| Land-Tax, 


An Office may qualify the Officer to act as a Commiſſioner ; 


though the Officer has 20 Or her Qualification beſides his 
Office and what belongs to Him in Right of it. Page 
1289, 1290. See Marſbal. 


Lapſe—See Bengſice. 
Is to be computed under 21 H. 8. c. 13. F 9. from the Time 


of Induction to the ſecond Benefice ; bt from the Time of 
Inſtitutian to it. 15 10, 1511. | 


Law. 


The Law of Nation: is Part of the Law of England. 1489 
to 1482. See Ambaſſadour. | 


So is the Law of Merchants. 1669 to 1675. See Merchaxts, 


Leaſes, 


A Leaſe may be made, wnder a Power, by way of Covenant 
to tand ſeiſed. 1446. See Powers. 

Cannot be given in Evidence, without being ſtampt. 1563. 

Whether a. Writing letting or ſetting a Liberty to dig for 
Lead-Ore, during the Whole of the Grantor's Term, be 
or be not a Leaſe, or what el/e it is; See diſcuſſed from 
1556 to 1564. | | 


Lect, See Court Leet. 
Licence 


To /ell Ale=Refyfal of it. 1317, 1318. V. Information 
(under pa. 1317, 1318) and J. ſupra, 653, 654. 


To preach—Does not extend to other Dioeeſes. 1683, 1684. 


See Information, 
Libern⸗Stables See Exemption, Diſtreſs. 
London, 


A By. Lat of the Mayor Aldermen and Common Council, 


„That no Perſon uſing the Trade of a Butcher there, 
| & ſhall 


1s, 


] 


n— {i 


Contained in this Volume. 


| « ſhall be admitted into the Freedom of the City, in any OT 


« cther Company than that of the Bur HERS —is a good 
By-Law. Page 1323 to 1329. | 


Wharfs, in London. 1408 to 1416. See Wharfage. 
Court of Conſcience has a mixed Juriſdiction, as well eguita- 


ble, as legal; and proceed /ecundum æguum et bonum 
And They may proceed againſt an Attorney, notwiihſtand- 
ing his ſerving them with a Writ of Privilege. 1583. 


A Cuſtom in London (as appears in their Liber albus) 15 


« That where a Ferme Covert of a Huſband uſeth any 
« Craſt in the ſaid City on Her /o/e Account, whereof the 
&« Huſband meddleth Nothing ; ſuch Woman ſhall be 


« charged as a Feine Sole, concerning every Thing that 
“ toucheth her Craft: And if the Huſband and Wife 


„ ſhall. be impleaded, the Wife ſhall plead as a Feme 


« Sole; and if She is condemned, She ſhall be committed 


„ to Priſin, till She has made Satisfaction, and the 
* Huſband and his Goods ſhall not be charged or in- 


« peached.” 1776, 1777. 

iſt. Such Feme Covert Sole Trader is liable to a Com- 
miſſion of Bankruptcy. 1783, 1784. | 

2dly. But the Commiſſion ought to be confined to Mat- 
ters in the Way of her Trade. 1784. 

3dly. If her Huſband becomes Bankrupt, and afterwards 
She becomes Bankrupt ; the Huſband's Aſfignees can 
not take her Effects: They belong to her Aſſignees. 
And the Queſtion is at between Huſband and Wife; 
but between his Creditors and her Creditors. ibid, 

4thly. Whether the Huſband has or has not a Right, 
as between him and his Wife, to ſeize her Effects, 
or put a Stop to her ſeparate Trade in futuro; Yet, 
certainly, neither He nor his Aſſignees can meddle, 
ſo as to injure her Creditors. 1782 to 1785. | 

5thly. An Action upon this Cuſtom can be brought only 
in London But the Cuſtom may be pleaded in a ſu- 
perior Court, by Way of Defence. 1784. 

Gthly. This Cuſtom doth not interfere with Marital 
Rights: It only reſpects Trade and Commerce. 1784. 


1785. | | ; 
| Lunatic 


| 
Confined rightly and reaſonably, but without any ſtrictly le- 


gal Authority, See Habeas Corpus. 1363. 


Pan⸗ 


— 
— 


—_ —— 
— Oy 4 


A TABLE of the Principal Matters 5 


— 


. EEE 


Pandamus, 


HERE there is a Right to execute an Office, per- 
| form a Service, or exerciſe a Franchiſe ; and the' 
Perſon is kept out of Poſſeſſion or diſpoſſeſſed, and has 
ND OTHER ſpecific legal Remedy; the Court ought to 
aſſiſt by Mandamus, upon Realons of Juſtice and alſo of 
public Policy. Page 1266, 1267. Y. ſupra, 1044 to 
1047. And zixfra, 1659, 1660. 

It is a Prerogative Writ, and was introduced to prevent Dil. 
order from a Failure of Juſtice and Defect of Police; 
ibid. and has, of late Years, been liberally interpoſed, 
for the Benefit of the Subject and the Advancement of 
Juſtice, 1269.—It has been granted, to admit Lecturers, 
Clerks, Sextons, Scavengers, &c.; to reſtore an Alderman 
to Precedency, an Attorney to Practice in an inferior 
Court: It ought, ſince the Act of Toleration, to be ex- 
tended to protect an endowed Paſtor of Proteſtant Diſſen- 
ters. 1267. And accordingly a Mandamus was unani- 
mouſly iſſued, directed to the Truſtees under ſuch an En- 
dowment, requiring them“ to admit Mr. Mends to the 
* Uſe of the Pulpit as Paſtor, being duly elected thereto ;” 
The ſaid Truſtees, and alſo Mr. Hanmer the Miniſter or 
Paſtor in Poſſeſſion, having poſitively refuſed either to try 
the Validity of Mends's Election in a feigned Iſſue, or 
proceed to a new Election. 1269, 1270, 

To a Corporation “ to go fo Election of a Corporate Officer, 

in the Stead of One againit whom Judgment of Oulter 
« 1s ſigned' ho has a Right to move for it; and when. 
1386, 1387. See Practice. 

To appoint Overſeer— The Court have no Power to iflue 
it, but upon the Suppoſition That the Place is a Jil. 
age or Townſhip.” 1391 to 1393. See Village. 

To admit and ſwear Church-wardens.—The Eccleſiaſtical 
Judge returns Croſs-Canuſes depending before Himjelf con- 
teſting the Right of Election; and that He can not admit 

and ſwear them, UNTIL it ſhall have been jzdicially de- 
termined ©* That they were duly elected. 1421 to 1423. 
N. B. There were alſo Cro/s Writs of Mandamas - 
ri, This Return was adjudged Sad; and a peremptory 
Mandamus awarded. 7b:id. | 
2dly. He ought to obey both Writs : For, it is without 
Prejudice to the Right of either Claimant. 1422, 
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1423. 
3dly. A Mandamus gives no Right. 1423. 
4ihly. The Zedlefia/tical Judge can not try the Validity 
' of the Votes, ibid. : 
To the Lord Sc. of a Conrt-Leet—on 11 G. 1. c 4.5 3. 
2 1ſt. 
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Contained in this Volume. 


| ſt, The Mayor de facto ought to have Notice, and to be- 


made a Party to the Rule to ſhew Cauſe. Page 1453. 


zdly. It ſhall not be granted, unleſs it appears quite clearly, 


„ Tbat there has been no due Election 1454. 
zaͤly. It muſt not be zoo ſpecial. ibid. 5 


Lies to County- Fuſtices, to receive and proceed upon a gene- 


ral Traverſe to a PRESENTMENT by 4 Juſtice of Peace 
uyoN View, of a Highway being out of Repair. 1530 
to 1532, See Highway. 


To reſtore Corporators, was directed to the Mayor. The 


Mayor made and igned, in 1759, a Return That He 
„ had reſtored Them.” In 1760, He delivered it to their 


Agent; and they a&ed as In-Burgefles, in Conſequence 


of it: But it was vever FiLED fill 1764, about tio 

Tears AFTER The Mayor's DEATH, (who died in 1762.) 
It was moved That this Return ſhould be taten off the 
« File.” Cauſe was ſhewn. But it ended in a Rule by 
Conſent. 1641 to 1645. 


Lies to the Keepers of the Common SEAL of the UuIvER- | 


$1TY of Cambridge, commanding Them to put it to the 
Inſtrument of Appointment of their Hicn-STewarD, 
purſuant to a Grace paſſed in Senate. 1648 to 1663. 
Reſolved 
1. The Queſtion turns upon the Real Merits of the Elec- 
tion; not upon the Declaration of the Proctors. 7619. 
2. If there is a clear Right, there muſt be ſome Remegy. 
1659, 1660, | 
3- A Mandamus is the proper Remedy ; becauſe there is 
mo other Specific adequate One. ibid. V. ſupra, 1045, 
1266, 1267. - . 
4+ hae Earl of Hardwicke was regularly elected. 1657 
to 1663. 
I. The Mode of Election is good, under a U/age of 
240 Years ; notwithſtanding a /ub/equent Charter 


which ſeems to preſcribe a different Mode of Elec- 


tion. 1656 to 1663. | 

1. A zew Corporation muſt take a zero Charter 
as it is given: But a Corporation already ex- 
iſting are not obliged to accept a new Charter 
in toto. They may act partly under it; and 
parily, under their old Charter or Preſeripti- 
on. 1656, 1661, 1662. 

2. The new Charter (of Queen Elizabeth) could 
not mean to repeal the old Cuſtoms and Uſages 
of the Univerſity, except in thoſe Caſes where 
the Univerſity cho/e it: Per Mr. Juſtice 
Wilmot. 1661. | 

3. The Corporations of the Univerſities are 
Lav-Corporations, per Lord Mansfield - And 


the Crown can not take away from them any 


Right: 
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Rights that have been formerly ſubſiſting in 
them under o/d Charters or prejcrifptive Lage. 
Page 1656. | 

4. The Franchiſe of a Cour? Leet, though an- 
cientiy granted to the Town of Cambridge, 
ſeems at preſent to be in the Poſſeſſion of the 
Univer/ity. 1660, 1663. 

2. Five of Lord Hardwicke's Votes, viz. Three re. 
fumed Graces, and thoſe of the two Squire Bea. 
dles (who voted in the Regent-Houſe;) were hol- 
den good Votes. 1658, 1659, 1663. 

3. Mr. Pitt's Vote againſt Ld. H. was holden a bag 
One. 1658, 1652, 1663. 

i. He vored in the Regent-Houſe ; which He 
ought not to have done, after his 2yinguen- 
nium was expired. ibid. | 

2. Being made Matter of Arts by Royal Mandate 
his Degree commenced upon his Inauguration, 
and before the general Commencement. ibid. 
For | 

3. An honorary Graduate commences at the Time 
of pronouncing the Words Incipe Magi/ter” - 
An ordinary regular Graduate, zot till the 

ral Commencement. ibid. | 

To: appoint a Pariſh-Clerk. The Nomination was in the 

 Reftar The Approbation, in the Veſtry. The Rector 

nominated. The Veſtry met. Some ſigned their Appro- 
bation: None diſſented expręſaly. But Some demanded a 
Poll. This was zo Diss ENT: Diſſent muſt be DpECLAR- 
ED. 1878. See Election. 


Pariner. 


His Mages are not payable, if the Ship be loſt or taken be- 

ke he End of the Voyage. 1845. » 

And. a: Voyage to Newfoundland, and thence to Spain, 
% Portugal, or ſome Port in the Mediterranean,” was 
uolden to be One entire Voyage: and the Wages not pay- 

able, though the ſhip had arrived at Newfoundland, and 
was taken in its Voyage from Newfoundland to the Port 
of Delivery of the Fiſh, igid. 


Parket—See Fairs. 


Whether an Information in Nature of Q Tarranto will 
lie, at the Application of a private Perſon, for holding 
% them.” 1812 to 1823. See Information in Nature of 
Dus Marranto. VE | : 


Parlſhal 


Contained in this Volume. 
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Parſhal 


of the King' s Bench — 
Acts of Parliament crelaring to this Office are 8, 9 V. 
3. c. 27. and 27 G. 2 c. 27. Page 1289. 
2. May ad as a Commiſſioner of the Land Tax, under the 
Qualification of his Office, though He has no other 
Qualification. 1289, 1290. 


Perchants— 


Their Law is the Law of the Land : And the Court are to 
judge of it; not the Jury. 1009 to 1675. See Bill of 
Exchange. | 


The Want of Conſideration is no Objection, in Commercial 


Undertakings or Promiles. 741d. Sex Bill of Exchange. 


Peſlenger. 


A King's Meſſenger defending Himſelf under a Secretary of 
State's Warrant, muſt ew © That he acted in Obedience 
„to it.“ 1707, 1768. See Secretary of State. 


Pethodiſfs— 


If 7; gurke in their decent and quiet Devotions, bn a 
Right to the Protection of the Court : So have Diſſenters. 
1683, 1684. Sce [rfermation. 


Pines. 


Coal. Mines are rateable to the Poor: Lead Mines are nor. 
Coal. Mines are ſpecified in 43 Eliz. c. 2. And the ſpecr- 
Hing them excludes other Sorts of Mines. 1341 t01345. 


Mortgage. 


The proper Method of reſerving Iatereſt, ſo as to have it 
punctually paid. 1373 to 1375. See I[utereſt. 


Putiny-Ats 


Are intended to guard the Civil Authori: y * the Mi- 
litary. 1262. 


PaxT IV. Vol. III. B bb Are 
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Are not drawn up with Nicety, nor by Lawyers, Page 1262, 


Shall be confirued equitably and favourably for Thoſe who 


act fairly under them. rid. 
A Deputy High-Conftable, appointed by Parel only, to do 
the Buſineſs of Quartering Soldiers for his Principal during 
his whole Continuance in Office, may billet Soldiers. 74id, 


| New Trial 
N Ejefment. 1255, 1256. See Ejediment. 
Not granted, in a hard Caſe. 1308. 8 
Iranted upon a Verdict in Favour of the Defendants who 
had under taten to honour the Bill of Exchange that the 


Plaintiffs ſhould draw upon them. 1669 to 1675.—See 
Bill of Exchangs- ; 


The Court, not the ſury, are to judge of the Law of Mer- 


chants. ibid. And ſee Bill of Exchange. 

The Court ſeeing great Reaſon to ſuſpect That very im- 
«« proper Methods had been taken to procure Evidence, 
« ſet afide the Verdict, on Payment of Coſts,” ibid. 


For Exceſſiveneſs of Damages See Verdict. 


Non⸗ Suit. 


Judges ought to lean againſt every Attempt to nonſuit a 
Plaintiff upon Objections which do not relate to the real 
Merits. 1243, 1244. | 


Nudum Paaum. 


The Notion and Idea of it. 1670. 

It came into our Law, from the Civil Law. ibid. 

Bracton is the firſt of car Lawyers, that mentions it. #bd. 

Ploauden adopts it, and explains it agreeably ta the Roman 
Law. 1071. | 


It was calculated to prevent Inconvenience from Hay in- 


_ configerate Promiſes and Undertakings. 74d. | 
Bur the Objection does not hold, when the Undertaking is 
in Wiriting. 1669 to 1671. | : 
A Departure from any Right or a Suſpenſion of purſuing it, 
is ſufficient to graſt a verbal Promiſe upon. 166g to 1672, 


| | Nuſ ance— 


Contained in this Volume. 
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Nufante— 


The Violation of a Public Law (1 Elix. c. 17. vn not within 
the Idea of a Nuſance. Page 1770. See Water. Bailiff. 
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Officers. 
N Officer acting under a Warrant of a Secretary of 


State, or of a Juſtice of Peace, muſt ea © That He 
" tied in Obedience to it,” 1767, 1768. 


Orders 


Ain Overſeers for a Vill er T. h 1392, 1393. 
See Village. 
For Overſeers to pay over Money to their Sxccefſore. 1366, 

1367. See Tuſttees of Peace. 
On Appeal from a Scavenger's Rate, or from a Poor' s Rate. 
1460. See Rates, 
For appointing Over/eers for the reſpective Divifint of large 
| Pariſhes. 1610 to 1615. See Parifh. 

Committing % Rogue and Vagabond to the Houſe of Correc- 
tion under 17 C. 2 c. 5. 7. 1636. See Commitment. 
For appointing Oworſeors made on Eaſter Wedneſday 1766, 
appointing them for this pre/ent Tear 1766,” is à good 
Order, It plainly means the Overſeer's Year not the Year 

of our Lord, 1905 | 


Drders of Battardy, 


An unmarried Woman was ordered by two Juſtices ©& to 
« maintain her Baſtard, by paying 84d. a Week, ſo lang as 
it ſhould be chargeable to the Pariſh,” She afterwards 
married. Then, being married, She was for diſabeying 
this Order, committed to the Hous E oF CORRECTION ; 

there to remain without Bail or Mainpriſe, except She 
ſhall put in ſufficient Surety “ to perform the ſaid Order, 
or elſe perſonally to appear &c.” Or be otherwije 
diſcharged by due Courſe of Law. 1679 to 1682. 

Reſolved 
iſt. A Feme Covert is liable to be puniſhed for Crimes. 

ibid. 


2dly. Her /ub/equent Marriage does not diſcharge Her. 
Bbba 3dly. 


ibid. 


N „ * » 
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3dly. There is zo Nced to ſummon the Hyſband : He is 
not liable for the criminal Conduct of his Wife. Page 
1679 to 1682. . 

4thly. Producing Baſtards is an Offence, a Crime, by 18 

Eliz. c. 3. expreſsly. ibid. 

5thly. Therefore the Juſtices may commit Her, either to 
the County Gaal, or to the Houſe Correction For, She 
is within 6 G. 1. c. 19. $ 2. ibid. 

6thly. The adding the Words, in the Concluſion of the 
Commitment, Or to be otherwiſe diſcharged by due 
« Courſe of Law' —is only zimia Cautela, and non 

-  B0Cets + 1583. | | 


Orders of Removal, 


No. 162. John Meredith and Suſanna Fenkins were married by Banns ; 
| and a proper Entry was made of it in the Regifler-Book of 
the Pariſh : But neither the Miniſter, Parties, or Witneſſes 
SIGNED the ſaid Entry, purſuant to the Directions of 26 
G. 2. c. 33. 4 14, 15—The Want of /gning the Entry 
does not invalidate the Marriage: But there ought to be 
an Information granted again/t the Mini ſter for omitting it, 
if it ſhall- appear clearly that it was owing to his Ne- 
* leg. ä | 

Note—it is zt incumbent upon the Perſons married 
to prove © that the Banns were publiſhed.” 

| 1317. See my Settlement-Caſes, pa. 507. 
Ne. 163. Fohn Moes and Elizabeth Majon went together, declaring 
They were going to be married; and returned, declar- 
ing, They had been murried” ; and they cobabited as 
Max and Wife for about thirty Years, till Elizabeth's 
Death: Their Son (the Pauper) was baptiſed, and regiſtered 
AS the Son of John and Elizabeth Mors. On a Queſtion 
Whether they were Man and Wife at the Son's Birth,” 
the Seffions refuſed to admit John Moes to give Evidence 
to deny his Marriage, and to prove Elizabeth to have 
had a former Huyfband then living.“ It was now objected, 
«© 'T hat they oxght to have admitted him to give Evidence 
* of his never having been lawfully married.” But Lord 
Mansfield ſeemed to think that Thirty Years Cohabitation 
as Man and Wife was ſuicient Proof to the Juſtices, where- 
upon to found an Order of Removal of the Son. 'The Ob- 
jection was afterwards given up; and the Seſſions-Order 
affirmed by Conſent, on diſcharging the Recognizance. 
Note—The Name of this Caſe (Rex v. Inhabitants of 
Stockland) is omitted at pa. 1330. See my Settlement- 

Caſes, pa. 509 and N. 9. | 
Ne. 164. Philip Warfill bound Himſelf Apprentice, by Indenture ; and 
inhabited with his Maſter above 40 Days in Milford : And 
falling Sick, He, on accounT THEREOF, With the 
Conſent of his laid Maſter, went to his Father in Beæoley, 
| | | and 


Contained in this Volume. 
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and there continued 40 Days, and Was SICK all that Tims. 
On his going to his Father, the ſaid Indentures were mu- 
tually given up, but not cancelled. Page 1447. See my 
Settlement-Cajes, pa. $11, 512 
iſt, The 3 & 4 V. & M. c. 11. 7. requires a hired 
Servant to be then unmarried But Set 8. does not 
require that Circumſtance in an Apprentice. 


2dly. An Inhabitancy by Reaſon of Sic#ne/ ſhall art 


gain a Settlement. 
3dly. The Indenture's being given up, amounts to the 
ſame Thing as if it had been cancelled. See Ne. 95. 

John Millwood, a Lad of about 16 or 17, agreed with his 
Father-in-Law, a Button- maker in Holy Trinity, to live 
« with him in his Houle, and to work at his Trade, and 
to be paid at the rate of One PeEnNyY PER GAH OSS for 
tbe Buttons He ſhould make (being the ſame Wages as 
the Father-in-Law paid to the other Workmen he em- 
4% ployed,) deducting at the Rate of 55. a Week for his 
«© Meat Drink Waſhing and Lodging.” This is 2 a 
Hiring for a Year, either expreſs or implied; nor like any 
of the Caſes where there was a Hiring for a Year. This 
is the Caſe of a Workman hired to work by the Piece. 

Indeed, Hiring in general and indefinitely gives a Pre- 
famptien of a Hiring for a Year, where the Nature of the 
Service and Subſequent Facts concur to render it probable 
that it was ſo meant. 1448. See my Selement-Caſes, 
pa. 513. See alſo No. 52, Ne. 98, Ne. 145, No. 157, 
and No. 160. 

Peter White, being ſettled in Over Merton, purchaſed 2 
Tenement in Salford, for 29. and lived in it 36 Years, and 
continued to live in it; and his Son, Peter White the 
younger (the Pauper) was born in it, and lived with his 
| Father as Part of his Family till Eight Years ago; when 


No, 16;. 


No. 166. 


He married, and left it, and lived ſeparate, bot never 


gained any Settlement but what he b ive from his Fa- 
ther. Two Juſtices removed the Son from Sa/ford to Over- 
Norton: The Seſſions quaſh that Order. This Court 
quaſh the Order of Seſſions, and affirm the original Order. 

1452. See my Settlement-Caſes, pa. 516. 
iſt, The Father gained no Settlement in Salford, by 
this Purchaſe; but was barely irremovable from thence, 
Jo long as He inhabited his Purchaſe; in the ſame 
Manner as if 9 G. 1. c. 7. (F 5.) had never been 
made. And this was only temporary, and did not ex- 
tinguiſh his Settlement at Over-Norton. See No. 40, 

No. 42, Ne. 82, Ne. 110. 

2dly. The only Settlement therefore which the Son could 
derive from his Father, was at Over Norton: For, 
the Father having 20 Settlement at Salford, could 
communicate none to his Son there; not even during 


the Time of his Re/idence upon it. 


Wil 
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Ne. 167, William Merrick (the Pauper Was procured by Mr. Bayly to to 
ſerve the Office of Conſtablè of the Tithing of Hambrozk 
in the Pariſh of Minterton in Mr. Bay/y's Stead, in order 
to gain the Pauper a Settlement in Vinterton. He was ac- 
cordingly /wworn into the Office before a juſtice of Peace, 
and ſerved it for the whole Year ; during which Time 
He lived in the ſaid Tithing ; But he never was PRk- 
SENTED thereto at any Court Leet, as Conſtable in his own 
Right. The Cuſſom has been, Time out of Mind, to 
„ PRESENT all Conflables to ſerve for the ſaid Tithing, at 
«© the ſaid Court- Leet. The Pauper did zot gain a Settle- 

ment at Vierten: For He never was PRESENTED to 
the Office at any Couri-Leet, as Conflable in his own 

1 | Right; which the Cuſtom requires (See 3, 4 W.& M. c. 

| 11.4 6.) Page 1458. See my Setilement-Caſes, pa. 520. 

6 No. 168. James Boxwden, the Pauper, took a Houſe in Gorton, at 31. 

| 105. per Annum. and the LaNDLORD was to PAY all 
Leys and Taxes except the Window-Tax ; and did pay 
them for ſeveral Years : But in the /af? Near, He directed 
the Overſeer to call upon his Tenant Bowden for a Quar- 
ter's Poor-Ley and a Church-Ley, and to tell him . That 
% He (his Landlord) ordered him to pay it, and wo up 
& ALLOW it aut of his Rent.” The Overſeer having 
done this, BOWDEN paid both, DECLARING *©* He paid 
* them FOR his Landlord :** And the Overſcer ſaid “ He 
„ ACCEPTED them accordingly.” But the Landlord, not 
being aſked by the Tenant to allow it, did 20 alloꝛv it out 
of the Rent ll long after the Tenant left the Eftate (fix 
Days before the Order of Removal.) In the Aſſeſſments, 
the Charge in reſpect of the Tenement was Bowden';”. 
The Pauper gained a Settlement in Gorton. 1477. See my 
Settlement-Caſjes, pa. 522, See alſo No. 3, No. 22, No. 
132, No. 138, No. 148, No. 155. 

Ne 169. Jeeps Howe took a Tenement of ak per — at Black- 
fordby, and reſided upon it about three Months. He after- 
wards took two Tenements of 15/. per Annum and 5. 
per Annum, at Leeds, His Wife and Family reſided 
wholly at Blackfordty, and never came to Leeds, He 
was ſometimes at one ; ſometimes, at the other; and af- 
terwards reſided about five Months cons TAnTLY at 
Legs; and after this /even and twenty Days at Black- 
Fray. His Wife and Children being likely to become 
chargeable to Blackfordby, two Juſtices, on Complaint 
thereof, removed them to Leeds, and the Seffions confirmed 
this Order. But this Court quaihed Both: For Jofeph 
Howe Himſelf could not have been removed from his 070: 
Tenement at Bl/ackfordby, whilf/—his Intereſt in it was ju6- 

ting; and conſequently the Juſtices could not remove 
his Wife and Children from thence, whilit it remained 
His. 1484. Sce my Settlement. Caſes, Pa. 524. 


John 
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John Hamer was bound Apprentice to Oldham of Caſtleton, No. 170. 
certificated to Caſtleton from Middleton ; and ſerved his 
Matter ſome Years in Caſtleton ; and then removed with 
his Mafter into Spotland ; and. ferved him there 40 Days. 

He then married ; and till the Expiration of his Appren- 
ticeſhip, which was upwards of Half a Year, workeD 
DAILY with his Maſter in Sgotland, but LopGtD with 
bis Wife at her Parent's Houſe at Ca/tleton, 1641. See 
my Settlement-Caſes, pa. 527. | 
iſ. He gained 20 Settlement in Caſtleton, V. ut ſupra, 
No. 54, No. 119, No. 122, No. 125, No. 130, No. 
171, N. 183. 2 
zdly. It having been admitted ** that he gained one in 
„ Spotland.” | . 
3dly. He is to be ſent to this jatermediately gained Set- 
tlement of Sporland, and not to his former Settlement 
which He had prior to his been bound Apprentice. 
(V. 12 Ann. ſtat. 1. c. 18.4 2.) 
ames Capon was by Indenture bound Apprentice to Fobn No 171 
Miller of Bridport, then Oroner of a Ship, for ſeven Vears 
to learn Navigation and the Art of a Sailir. He entered 
on Board the Ship; and did there ſerve him as ſuch Ap- 
prentice, during the ſaid Term. The Ship was employed 
in a Coafting Trade from Bridport Harbour: And Bario- 
PoRrT HARBOUR war and was conſidered as the PROPER 
Hows of the Ship. One Time of its Arrival ar Bridport 

Harbour, the ſaid James Capon (the Pauper) re/id:d, 
aged, and ſerved his ſaid Matter, as his Apprentice, ox 
Boa K D THE SAID SHIP, for above 40 Days. BRIDbPORT 
HarBouk is a Baſon wiTHIN the Pariſh of BURTON 
Ba Abs rock: It was made about 20 Years ago, in pur- 
ſuance of an Act of Parliament (11 G. 2. on a Piece of 
Land lying within the ſaid Pariſh; and a Cut was made, 
to let the Sea up: o it ; through which Cut, Ships /ail to 
the Baſon The Apprentice is clearly ſettled in Bux TON 
BrxapsTock. (J. 3 &4 FV. & M. c. 11.38.) 1694. 

See my Settlement-Caſes, pa. 531. See alio No. 170, No, 
„ 

William Gilbert was ſettled at Uttoxeter. His Mother rented No 172. 

and reſided upon a Farm of 221. per Annum in Marchingn- 
ton Woodlands. She deviſed it to her five Children; made 
the Pauper and her three other Sons her ExecurToks ; 
and died. The Pauper alone PROVED the Will and e5c- 
TERED as her EXECUTOR ; and managed and Res1tDeED 
upon the Farm, for 12 or 13 Weeks. The Pauper gained 
a Settlement at Marchington-Woodland, 1725. See my 
Settlement-Caſes, pa. 538. | 

11t, A SHARE not amounting to lol. per Annum in Value, 
of a Tenement upwards of 10/, a Year in Value, is not ſuf- 
ficient to gain a Settlement. V. ut ſupra, No. 111. 4 

| | zdly. 


= 
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2div. But this Man nas a Right as EXECUTOR : And 
then the VaLue is iumaterial; becauſe a Man can 
NOT be removed from his Owx, though of ever /o 
little Value, when the Intereſt pevoLves upon Him 
by AR of Law. V. ut ſupra, No. 4, No. 40, No. 110. 

3dly. Perſons who have Intereſts by Ad of Law are not 
within the Purview of 13, 14 C. 2. c. 12. V. ut 
ſupra, No. 4, Ne. 40, No. 110. 

Athly. A Perſon who has an Intereſt in a Tenement of 
ever ſo little Value, by Af of Law, being iR RE“ 
MOVABLE, does thereby gain a Settlement, 1F He re- 
ſides forty Days. J. ut ſupra. No. 4, N'. 40, Ne. 


110. 


. John Gay, being 22 Years of Age, agreed with William Bur- 


ridge, a Stone Malon of Wotton Fitx-Payne to be taken 
as his Apprentice in that Trade, tor ſix Years, &c. and 
that /ndentures ſhould le executed between them accord- 
« ingly :” But NO /uch INDENTUREs ever were executed, 
Yet Gay worked for Him as an Apprentice in his Trade, 
about five Years, in Wotton Fitg-Payne. He gained 20 
Settlement there, either as an Apprentice or as a hired Ser- 
vant. 1729, See my Settlement-Ca/es, pa. 540. See 
alſo No. gg, and No. 157, 


Wo. 174. William Hutchins was bound Apprentice by his Pariſh, to ſerve 


till 24 Years of Age; and ſerved four Years in St. Luke's. 
Then his Matter told him“ 70 go about his Buſineſs, and 
work for himjelf ; but the Indentures avere XOT Can- 
celled or delivered up. The Apprentice thereupon hired 
H:mlelt to ſeveral Maſters in different Pariſhes, as a Jour- 
ney-man : And the Mafter never afterward concerned 
Hlimſelf about him. He averted and lodged, the laſt forty 


Days betore he attained 24 Years of Age, in St. Leonard's. 


His Settlement is in &. Luke's, The Indenture continued : 


And the Service in Sr. Leonard's can not be conſidered as 


a Service of his fit Maſter or an 4/ignment. 1731, Sec 
my Settlement Cajes, pa. 542. See allo No. g1, No. 95, 
and No 186. 


Ne. 175. Anne Kellet, Singl-woman, hired: herſelf from 7 hit/untide 


1763, to John T bompjon of Crofthwaite and Lythe, to terve 
him to L”þitjuntide 1764. The Method of Hiring from 
NMhitſuntide io Whitſuntide is tated to be the 2% Courſe 
ot hiring Servants by the Year, in that County (Veſimor- 
land ) She ſerved Him till Martznmas 1763, and then QUIT- 
TED his Hervice. At Chriftmas 1763, She hired herſel* 
ro the /aid John Thompſon, io ſerve him at Croflhzaite and 
Laibe till ¶ bitſuntide 1764. At Whitſuntide 1704, She 
hired Herfeit ro Him for one Near, to ſerve him from that 
Time till Whit/umiae 1765, at Croihavaite and Lythe. 
She continued in her ſaid Maſter's Service at Croſi bavaite 
and Iythe, under the /aid Hirings, from the Beginning of 
January 1704 till the Beginning of March 1765 ; and 
then 
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then quitted his Service, being lame and not able to ſerve | 
any longer. Her legal Settlement is at Cro/{hwaite and 
Lythe. Page 1824. See my Settlement-Caſes, pa. 545. | 
iſt, It has been fully ſettled ** That a /ab/equent SER- 
« vice for LEss than a Year, performed ander 4 | 
% Hiring for a WHOLE Year, may be COUPLED 1 
«« with a PRIOR Serwice-performed under a Hiring | 
„% which was for /:/s than a Year, and ſhall gain a 
«« Settlement; provided there be (upon the whole) 
«© both a Hiring for a Year and a Service for a Year.” 
V. ut ſupra, No. 98, 2d Diviſion. | 
zdly. And though Dr. Burn was of a different Senti- 
ment, and had urged ſenſible and ſtrong Arguments 
in Support of his Opinion, which might have carried 
great Force if it had been Res integra ; yet the Court 
unanimouſly held it belt ** fare gecifis,” and not 10 
overturn ſettled Determinations: And upon that 
Principle, they quaſhed the Order made at a Quarter- 
Seſſions where He preſided, and where the Juſtices 
were of Opinion * that the ſaid Anne Kellet gained 
no Settlement in Cro/thwaite and Lythe.” V. in- 
fra, No 176, ſecond Diviſion, 
Jane Moore was ſent, together with George Ne, by an Or- No, 176. | 
der of Removal, from Newborn to Enborn, by the Name | 
of George Wiſe and Fane his Wirz: From which Order | 
there was No Aopeal. Atterwards, Exborn finding that 
She was rot Wiſe's Wife, obtained an Order to remove her 
to Silebeſter, by the Name of Jane Moore SinGLEWO- 
MAN. Silcheſter appealed ; and proved that She never 
1 was married to Mie. Whereupon the Seſſions confirmed 
the Order laſt mentioned. But his Court guaſbed both. 
1840. See my Seitlement-Caſes, pa. 551. 
1ft, It is a /ett/ed Point, That an Order of Removal 
* to a Pariſh, noT appealed from, concludis that 
« Pariſh againit all the World.” V. ut ſupra, No. 67. 
2dly. “ Stare decifis” is always a good Rule; but never 
more ſo, than in Caſes of Settlements of Paupers. J. 
 Jupra, No. 175, (the laſt preceding Caſe) 2d Diviſion. 
Two  Jultices removed Elizabeth Tanſur, Widow, from No 12 
Soutb Kilauorth, to Dunchurch, On Appeal, it appeared to 85 
the Seſſions, by ParoL Evidence of the Pauper and her 
Son, That the Pauper's Huſband, Edward Tanſur, being 
duly certificated trom Dunchurch to South Kilworth, and 
reſiding there with his Wife and Family, She and her 
laid Huſband were jojut Purchaſers of a Houſe, Yard, and 
Garden-Place there; and PAD for the Purchaſe thereot, 
Nineteen Pounds and upward ; and then He Laip our 
about Fifteen Pounds uOoR R, to put it in Repair; and buil/ 
a new Shop on Part of the Premiſes ; and was axed af- 
ter the Rate of Thirty Pounds Value; and reſided on the 
Premifſes till his Death: After which, his Widow (the N 
Pauper) centinue{ in Paſſiſſion, for about tex Mauth. I hen [ 
2 | She 
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She went to ſervice for five Years, and et it. Then She 
returned to it, about three Years ago: And ſoon / the 
Garden- Place for 20l. 35. 64. and by Deed of Gift gave 
to her Son Part of the Yard. She, by Indentures of Feoff- 
ment, granted the Refduz to her Son Edward and his Heirs, 
to the Uie of herſelf for Life, as to the Parlour, Chamber 
over it, and Pantry ; with Remainder to Edward, in Fee: 
And as to the Refidue, to the Uſe of Edward, in Fee. 
And Edward covenanted to keep the Who in Repair. 
The Pauper continued to dell in the /ame Pariſh : and 
LET her Own to her Son, for Sixpence ; and was relieved, 
at her Daughter's ; and was then removed, by the ſaid Or- 
der, to Dunchurch. The Seſſions confirmed that Order. 
This Court affirmed both Orders: For, She muſt be con. 
fidered as a Purcha/er ; and the Purchaſe is within 9 G. 1. 
£.7.% 5. Page 1859. See my Settlement-Ca/es, pa. 553. 
it. The Value of the Purchaſe muſt be eſtimated by the 
Pxick bond fide Ppalib for it. SUBSEQUENT lu- 
PROVEMENTS can not be conſidered with a Retro- 
JpeF : They can not make the prior Purchaſe to have 
been of greater Value at the Time when it was made. 
2dly. This Pauper became an Object of Removal, 
as ſoon as She went our F her Houſe and let it to 
her Son. | 

No. 178 William Harriſon took Part of a Farm at Uleſcroft, from 
* 29th of May to Laay-Day following, under Payment of 
26 Guineas ; and to pay Half the Poors Levies, and do 
Half the Repairs, He entered on iſt or 2d of June; oc- 

cupied till Lady-Day ; and paid the 26 Guineas, upon a 
Diſtreſs taken for it. This was given up, and acknow- 
ledged to be a Settlement in Ulz/croft, Note—The Name 
ot this Caſe (Rex, v. Inhabitants of Staunton under Bar- 
don) is omitted at pa. 1865, See my Se!tlement-Caſes, 

a. 658 N 

No. 179 Ripard 8 and Roſe his Wife came with a Certificate 
1 from Ingleton to Aſtwick. Her Father, in Conſideration 
of natural Love and Affection, conveyed a cuſtomary Cot- 
tage in Afiwick to the Uſe of the ſaid Ry/e for Life; and 
aſter her Peceaſe, of Jane her Daughter, in Fee. Richard 
and Roſe entered, and continued fixteen Years in Poſſeſ- 
fion : And then Richard purchaſed Fane's Remainder in 
Fee, for Five Pounds; and was admitted Tenant thereof; 
and continued in Poſſeſſion thereof, eight or nine Years ; 
when they ald the ſame for 20 Guineas, A little before 
| this Sale, Res Aunt, in Conſideration of zatural Love 
4 | and Afetion, conveyed a Moiety of another cultomary 
Tenement in Aftzwick, or Four Pounds per Annum Value, 
| | to Richard and Roſe during their Lives, and atterward, to 
l Thomas their Son, in Fee; and the other Moiety, to Jane 
in Fee. Richard and Roſe entered, and have re/ided in the 
ſaid Tenement ever ſince, and continued to do fo at the 
| | I Time 
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Time of their being removed But they very lately con- 
weed their Moiety in the laſt mentioned Tenement, in 
Conſideration of Ten Pounds, to Thomas (who lives with 
them in the ſame Houſe.) Since this Conveyance to Thomas, 
Richard, and Ręſe became actually chargeable from Aſtwick. 
The Seſſions were of Opinion “ That Richard and Ro/z 
gained 0 Settlement in A/zick :“ And they therefore 
confirmed the Order which removed them from Aftawick 


to Ingleton. But the Counſel for 4/tawick gave them up, 


as indefenfible, upon the Authority of the Cale of Kenzz/- 
bury and Marwoed, Hil. 1756. 29 G. 2. being a woluntary 
Settlement, xet a Purchaſe within 9 G. 1. c. 7. $5: And 
both Orders were quaſhed. 1877 See my Setilement- 
Caſes, pa. 560. See alſo No. 124 and below No. 182. 


Samuel Wilſpaw was, at ſixteen, bound out by his Pariſh, go 10 


(puriuant to 43 Fliz. c. 2.4 5.) Apprentice to a Matter in 
Eccle/al-Bigrlow, for eight Years ; and ſerved Five of 
them there. After He arrived at one and twenty, He 
and his MASTER agreed to CANCEL the Tndentures : And 
the Maſter delivered up his Indentures ; and they wer? 
CANCELLED accordingly. The Pauper (Wilfaw) was 
afterwards hired for a Year and ſerved for a Year in War- 
Slow. He gained a Settlement in Warfſow : For the Ap- 
prentice, when of the Age of 21, and his Maſter, a di 
ſolve the Contract; and it is nt neceſſary that the Partſh- 
| Officers ſhould coxnstenT 7o di/charge him. 19c5. See 
my Settlement-Caſes, pa. 562. 

Richard Stent was hired for a Year to William Prang 
King's Weſton; and ſerved him there TILL withiv TEN 
Dars of the End of the Year; and then, declaring to his 
Maſter That he wiſhed Nor 7o be /eitled in King's 
« Weſton,” He ee his Maſter's Leave ** to go and viſit 
& his Relations To which, the Maſter conſented. The 
Court held him ſettled in King's, Wejton ; looking upon 
this Leave and Conſent as Fraud and mere Evaſion. 1920. 
See my Settlement Caſes, pa. 565 | 


ley of No 181. 


Theophilus Evans, ſettled in [lmington, married Elizabeth No 182. 


Stanley, Spinſter; who had Gefore purchajed a Leaſebeld 
Tenement in Micieton, for Six Pounds, tor the Remainder 
of a Term of i000 Vears; and who had reſided in it for 
nine Years before her [ntermarriage with him. AFTER 
their Intermarriage, they Both refided in it for ſixteen 
Years Then he died; leaving her ſurviving. She con- 
tinued to refide in it, till be SOLD it for Sin Pounds Ar- 
TER chic the was removed from Mickleton to Himington ; 
and the Order was confirmed at Seilions. But this Court 
quaſhed both Orders: For the #7/e's E/iate veſted in the 
Huſband on the Marriage ; and he gained a Settlement in 
Micdleton by 40 Days Reſidence on his Oxwa ; and his Set- 
tlement communicated itielf to his Wife. 1921. See my 


Settlement-Caſes, pa. 590, See allo, No, 124 and Ne. 179, 
Organ. 
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Ozgan. 


The Con/ent of the Pariſh is not neceſſary to the Ordinary or 
the Ecclefiaſtical Court's ordering an Organ to be erected 
in the Church, Page 1691, 1692, | 

But the Pariſh can not be charged with the Expence of it, or 
with the Repair of it, or with any new Ornaments, with- 
ext their. Conſent. ibid. 


Overſeer, 


The 17 G. 2. c. 38. F 4. does xt give Power of applying to 
the Quarter Seſſions in the firſt Inſtance, to make an Ori- 
final Order upon late Overſeers © to pay over Monies to 
„ their Succeſſors“; A previous Application to 22 J 
tices, puriuant to 43 Eliz. c. 2. 4 and 5 6. ſtill remains as 
neceſſary as before 17 G. 2. c. 38. 1366, 1367. See 
Juſtices of Peace. 

For a Vill or Townſhip —Order quaſhed, becauſe the Place 
was mot io, 1392, 1393. See Village. | 

For Vills or Townſhips in large Pariſhes. 1610 to 1615. 
See Pariſb. | 

An Order made on Ea/fier Wedugſday 1766, appointing them 
« for this preſent Year 1766,” is a good Order; It plain- 
ly means the Ower/eer's Tear, and not the Year of our 
Lord 1905. 


Outlawzu 


Can not be reverſed, without giving ſuch Bail as the Law 
requires. 1484. V. infra. 
Proceſs of Outlazpry is not within 12 GC. 1. co. 29. ibid. 
Special Bail muſt be put in, upon appearing to an Outlawry, 
where the Caſe originally reguired Special Bail: For the 
Defendant ſhall not gain an Advantage by Randing out to 
an Outlawry, 1920. 


Pannel— 


8 liable to be challenged, where tis arrayed by a Sheriff 
who has the /malle/? Degree of Intereſt, or is under the 
least Influence or Bias. 1856 to 1858, 


Pariſh 
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Pariſh 


So Z as that it can not reap the Benefit of 43 Elix. c. 2. 
may, by 13, 14 C. 2. c. 12. F 21. be diviard into Town- 
ſhips or Villages, maintaining each their own Poor, and 
—_ their own reſpetive Overſeers, Page 1611 to 
1613 

But no ſuch Divi/on can be made, unleſs it appears, © That 
they are under an Jnadility to reap the Benefit of 43 
« Eliz. 1614, 1615. 

An Order of Seſſions made for it, without this eſſential Foun- 
dation, is a Nullity. ibid. 

Acquieſcence under it, and ſubſequent Vage for upwards of 
40 Tears, can not vary the Right. ibid, 


Parliament — 
Election to it. See Election, Bribery. 


Parole, See Writing. 
Pauper, 


PRosSECUTORS of Indictments ſhall not be admĩtted to pro- 
ſecute in Forma Pauperis, unleſs upon ſome /pecial 
Ground. 1308. 


Penalty, 


Upon Articles with a Penalty, if the Party injured chooſes 
the rigorous Remedy of proceeding for the Penalty, He 
can not repeat it: It extends to A that He can be inti- 
tled to for every Breach, and puts a total End to the Con- 
tract between the Parties. 1 352. See Action. 


Plea, 


A fa 1 7 Plea, pleaded by a Bankrupt. 1369. See Bankrupt. 
A dilatory Plea to an Inditment was ſet aſide, for want of 
an Afidavir to verify it. 1618. 

« Non eſt fadum'“ may be pleaded to the Deed of a FER 
Covert ; not to the Deed of an Iafant. 1805. See Deeds. 


Pleading— 


A TasBLes of the Principal Matters 
In Debt, for a Penalty on 2 G. 2. c. 24. $ 7. for unlawfully 
corrupting Voters at an Election to Parliament. The De- 
fendant pleads, in Abatement, an Action brought againſt 
Him by another Perfon, in the /me Term, for the Jame 
Ofence. This is a bad Plea, Page 1423 to 1432. 
itt, He ozght to have fhexwn, That the Right of Action 
was ATTACHED in ſome other Perſon, before the 
preſent Plaintiff's Action was commenced. 7433. 
2dlv. Fit was in the /ame Term, the Plea ſhould have 
been That the Plaintiff's Bill or Information was 
© exhibited on ſuch a Day; and that at another Day 
© before that Day, in the ſame Ferm, another c.“ 
For, where the Priority of Action becomes efſertial 
and neceſſary to be aſcertained, the particular Day 
muſt be ſhewn.- ibid. 
3dly. There is no Reaſon for the Diſtinction (alledged 
to be taken in Jactſon, gui tam, v. Giſling,) between 
Pleas in Bar and Pleas in Abatement. For, in both 
Caſes, it is equally neceſſary to ſet out the particular 
Day. ibid. | 
4thly, Is two Informations are, in fact, exhibited on 
the s AME Day, perhaps Either may be pleadable to 
the Other; and the Defendant may not be obliged 
to anſwer to either. 1427, 1428, 1431, 1434: 5 
In Caſes of Copybolds differs from Pleading in Caſes of Free- 
holds. 1537, 1543, 1544- | 5 
ibere and how a Grant may be pleaded or traverſed. ibid. 

A Grant, and a Feeffment, materially differ, in this Reſpect. 

bid. | 

= conce//it puts the Operation. of a Grant in Queſtion, 

Upon Actions brought by Sherf5, upon their Bailif”s Se- 

curity-Bonds : The proper Method of it, diſcuſſed and 
ed. 1725 to 1729. 

BY > es hes Bond The Defendant pleaded 
c No Award made on or before 21ſt May” (the Time 
limited.) The Plaintiff replies, That the Arbitrators, 

« after the making of the Arbitration-Bond, and before 
« the Exhibiting his Bill, zo wit, on the 21ſt of May, 
« did make an Award.” The Defendant demurred /pe- 
« ally, and ſhewed for Cauſe © That the Time of 
„ making the Award is not alledged with ſufficient Cer- 
« fginty; as it only comes out under a Videlicet.“ But 


Cur. held it to be ſufficiently alled ged. 1730 
In Joining 1/ue, the Plaintiff ſays—“ el the Defendant fimi- 
« [jter,” inſtead of © et the Plaintiff familiter : Judgment 
ſhall zo? be arreſted for this. 1793, 1794. 
Plura- 
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Pluralities. See Benefice. 
Policy of Inſurante. 


on a Sbip at 5 Guineas per Cent. at and from London 10 
Halifax in Nova Scotia; warranted to depart with Con- 
voy from Portſmouth, for the Voyage, that is to ſay, the 
Halifax or Louiſorrgh Convoy. Before the Ship's Arrival 

at Pori/mouth, the Convoy was gone. It was found 


« mouth is 1 2 fer Cent; and ** that it is uſual, in like 

- © Caſes, to return Part of the Premium.” Judgment for 
the Plaintiff, unanimouſly. Page 1241. For 

iſt. Theſe Contracts are to be taken with Latitude and 
according to their Intention. 1240. 

2. If the Riſque is not run, the Inſurer ſhall not retain 

the Premium; even though it happen by the Neglect 
or Fault of the Inſured, 24id, | 

3. Yet if the Riſque be once begun, the Inſured can 
not go back. 1241. 

4. Here, the Voyage was in its Nature divifible i into 
two Parts, As to the latter, the Contract was with- 
out any Conſideration, as the Ri/que mever toad Place 
at all. Therefore that Proportion of the Premium 
muſt be returned. ii 

© Whether the PREMiUM ſhall be returned, or be. retained 
« by the Inſurer, where the Inſurance is found fraudu- 

% Jenj—was diſcuſſed, but vrt determined: For, the In- 
ſurer had brought the. Money into Court; or, at leaſt, 
_ what was conſidered as equzvalent to it. 1 3617, 
1362. 

e and Bor routen Intereſts muſt be ex- 
pręſily mentioned and ſpecified in the Policy. But the 
Court did act thereby mean to determine generally, it ihat 
«« No ſpecial Intereſt in Gaonds may be given in Evidence in 
* other Caſes, if the Circumſtances of the Caſe ſhall ad- 
«© mit of it.” 1401. 

The Act of 19 G. 2. c. 37. never meant to make any A. 
teration in the Manner of Inſurances : Its View was, to 
prevent Magering or Gaming Policies, where the Inſurer 
had zo Intereſt at a//. 1400. 

Subſcribed thus Warranted Neutral Ship * Property“ 
— But, in Fact, She was NOT neutral Property, as war- 
ranted by the Policy. The Inſurer being ſued, paid the 
Premium into Court; and had Judgment: For, this was 
NO Contract. 1420. 

Concealment of a material Circumſtance renders the whole 
Contract void. 1477. See below 1909. 4 

ree 


1% That the uſual ſettled Premium from London to Port- 
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Free from Awerage (as to Corn and Fiſh ;) unLEss general, 
or the Ship be franded. Theſe Words are net a Condiii- 
on, but an Exception. The Inſurer is liable to all Loſſes 
ariſing from the Ship's being franded, and in all Caſes 
where there is a general Average: But all other partial 
Loſſes are excladed. The Words free from Average, 
* unleſs general,” can never mean to leave the Inſurer's lia- 
ble to any particular Average. Page 1550 to 1556. 

Upon £E2ft India Ships—includes the Chance of their being 
detained in Jndia, and the Riſque of the Country Voy- 
ages there, 1707 to 1715, | 

| Concealment—A full and complete Definition of it. 1909, 

1910. : | > 
ik. What Degree of it ſha]l avoid a Policy. 1909 to 1919. 
2dly. The Reaſon of the Rule which obliges both Parties 
to diſcloſe and not deceive, is to prevent Fraud and 

encourage good Faith. 1911, 1918. * | 
z3dly. The Queſtion muſt always be, whether there was, 
under all the Circumſtances, at the Time of Underwrit- 
ing, a fair Repreſentation ; or a Concealment ; frau- 
dulent if de//gned, or (though not defigned) warying 
materially the Object of the Policy, or changing the 
Riſque underſtood to be run. 1911. | 
Athly. What needs not to be diſcloſed. 1910, 1911, 1916, 
1917. 1918. | 
5thly. A Policy made for the Benefit of an Za/t-India 
Governor (of Fort Marlborough) is not void upon the 
Principle which does net allow à Sailor to inſure his 
Wages. - 1912. | . 


Port⸗Duties— 


How they ariſe; and what is the Conſideration of them. 
1402 to 1407. See Declaration, Toll. 


Powers 


To make Leaſes for Vears, determinable on Lives 
iſt, May be executed by a Covenant to fland ſeiſed. 
1446. | 
a eq though it be by Way of Proviſion for a young- 
er Child, yet that is zo Objection to it. 7419. | 
Powers are derived from Equity; and ought, even at Lac, 
to be conſtrued equitably. ibid. | 


Pragice. 
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Practice. See Proceſ5, Proceedings, Declaration, 
| Pleading, Repleader, 


A. joint Information may not iſſue upon ſeveral d;/in4 Rules 

for One or more Information or Informations againſt Each 

Defendant. Page 1271. | 

Bail's SURRENDERING their Principal—lIt is right and ne- 
ceſſary to adhere fri#ly to the eſtabliſned Rules relating 
to the Time and Manner of it, 1360, See Bail. 

In Trover the /pecific T hing demanded may, in ſome Caſes, 
be brought into Court or delivered to the Plaintiff, and 
Cots paid Him to the Day of the Motion; and thereupon, 
further Proceedings be fayed + Yer He may ſtill proceed 
for more at the Peril of Cofis, In other Caſes, this may 
not be done. 1364, 1365, | 

The Diſtinction is this 
1ſt, Where Trover is brought for a ſpecific Chattel of an 

aſcertained Quantity and Quality, and ynattended with 
any Circumitance that can enhance the Damages above 
the real Value, but its real and aſcertained Value muſt 
be the ele Meaſure of the Damages, ſuch ſpecific 
Thing demanded may be brought into Court, 1364. - 
2dly. Where there is an Uncertainty either as to the 
Quantity or Quality of the Thing demanded ; or any 
Tort accompanying it, that may exhance the Damages 
above the real Value of the Thing; and there is 20 Rule, 
whereby to eſtimate the additional Value; it ſhall net 
be brought in. 761d. 
Payment of Money into Court, on 4, 5 Ann. c 16. F 11, 
iſt. This Act ought to have a moſt Jiberal Conſtruction: 
And the Courts of Law and Equity ought to exerciſe 
their own Authority to extend the Spirit and Reaſon of 
it. It meant that in Caſes of Penalties by way of Se- 
curity, the clear and final Jultice of the Caſe ſhould be 
attained in the Courts of Law. 1373, 1374. 

2dly. The juſt Intent of a Bond is, to ſecure Principal 
Intereſt and Coſts by a Penalty ; and ſuffer the Debtor, 
at any Time, to ſave the Forfeiture, by performing the 

Intent. 26bid. | 

zdly. Bonds conditioned for Payment of Money by In al- 
ments are within this Act. ibid. 

4thly. But it a Bond is conditioned for Payment of a gro/5 

Sum at a certain fixed Day; and by a /u&/eguent Agree- 
ment, the Debtor is allowed to pay it by Inſtalments, 
provided that He pay it pundtually; Otherwiſe, the 
Agreement and Defeaſance to be void ;—If the Debtor 
does not pay it punctually, they are weid; and the Gre/5 
Sam 1s due to the Obligee. 1374. N 
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And unleſs the Debtor pays the awhole Money, He 
| can not be relieved from the Penalty. Page 1374. 
5thly. The Acceptance of Intereſt up beyond the Time 
of the unpaid Inſtalment is zo WYaver : For, the 
Obligee was intitled to receive it, as Part of the Ori- 
ginal Debt ſecurcd by the Bond. 13775. 


A Mandamus © to go to Election, upon a Judgment of Ou- 


1 or” me 
iſt, Can not be moved for, ill Judgment be a4ually 
gued. 1386. | | 

2dly. The Proſecutor, who only fayed till his Judgment 
was //gned, ſhall not loſe his Motion which He was quite 
prepared to make, by anorher Perſon's employing a 
Counſe] who had Pre- Audience before the Proſecutor's 
Counſel, in order to get Priority. ibid. and 1387. 

A _—_— ought to give the Defendant an Account of the 
Particulars of his Demand. 1390. | 

A Defendant was arreſted within two Days of the End of 

after Term, by Virtue of a Writ taken out four Days be- 
fore the End of the ſame Eaſter Term; and remained in 
Cuſtody of the Sheriff till after the End of Trinity Term 
following, without being charged with any Declaration. 
iſt, He was diſcharged out of Cuſtody of the Sheriff, 
on filing common Bail. 1450, 
 2dly. There is 20 Difference (per Lord Mansfield) be- 
tween his being in Cuſtody of the Serif, and his be- 
ing in Cuſtody of the Marſhal. ibid. 

But it does not follow that becauſe a Declaration muſt be 
« filed before the End of a ſecond Term,” that therefore 
Notice to plead mult be given within the ſame Limits: For 
Notice to plead may be good, though only given a little be- 
fore the E/oin-Day of the following Term. 1452. 

A Month's Time to plead—means a lanar Month. 1455. 

And ſo in all /zga/ Proceedings, a Month means four Weeks : 
But in Quare impedit, Six Months means Half a Year. ibid. 

Temporal Law underſtands them to be Lunar : Eccleſiaſtical 
Law, Calendar. ibid. and 1456. 

Concerning putting off Trials. 1514 to 1516. See Trial. 

The Court will never grant an Information, upon the Appli- 
cation of the Attorney General, in Caſes proſecuted by the 
Crown ; becauſe he has that Right in Himy/zlf, and may 
ſummon the Parties to ſhew Cauſe, it He thinks proper. 

1565, 

ie. Hl have been flayed, where it appears upon the Face 
of the Declaration, That the Cauſe of Action is infra 
« Dignitatem Curie” (as for 20 Shillings only :) But this 
ought not to be done upon the mere 4fidavit of the De- 
fendant: For, the Court can not try the Quantum upon 
Afidavit. 1592. | | 

An Objection to an Cmi//ion in the Plea-Roll comes too late, 
after the Defendant has accepted rhe Iſſue and paid for it. 

1682, 1683. | 


A Scire 


Contained in this Volume. 


A Scire facias againſt Bail mult lie four Day in the Oilice, 
before the Return: A Scire Facias in Error needs not 
do ſo. Page 1723. | 

Payment of Money into Court==The Court of C. B have 
lately altered their Practice, and made it conformable to 
the Practice of B. R. (viz. to ſtrike /o much out of the 
Declaration.) 1773. J. ſupra ſub 1120. | 

PERSONAL Appearance of a Defendant convicted of a Miſ- 
demeanour ought not to be d;/penjed with, (upon his Clerk 
in Court's undertaking for the Fine,) unleſs it be clear 
« That the Puniſhment will not be corporal, but only pe- 
* cuniary;” and not in every Cale even of that Kind. 1787. 

A Defendant in Cuſfody muſt be charged with a Declaration 
before the End of the /econd Term after his Impriſonment: 
Elſe, He may be diſcharged, on filing common Bail, c. 
1787, 1788. And the Time runs from Notice of his being 
in Cuſtody. ibid. | 

SURRENDER in Diſcharge of Bail equally intitles to being 


ſo /uperſedable, as if the Perſon had been taten, and had 


remained two Terms in Cuſtody after being taken, and the 
Plaintiff had neglected to declare. 741d | | 
A real fair Demurrer is within the Terms of a Judge's Or- 


der for pleading an 7/uable Plea: A ſham Demurrer is 


only an Evaſion of it. 1788, 1789. | 

On a Writ of Error—One alone can not bring a Writ of 
Error, on a Judgment againſt Several. 1791, 1792. 
But One only of two Executors who have recovered, may, 
upon a Writ of Error to reverſe their Judgment, have a 
Scire facias quare Executionem non, without ſhewing “ that 
« the other Executor is dead.“ 76:2. | 

On a Scire facias, No Damages can be recovered. ibid. 

The Preſence of an Attorney for the Defendant, upon Con- 
feſſing Judgment, is neceſſary where the Defendant is in 
Cuſtody at that Jame Plaintiff's Suit, But the Rule does 
not extend to Warrants of Attorney to confeſs Judgments 
in other Actions. 1793. 

ue tendered by the Defendant; and the Plaintiff joins Iſſue 
« Ft predid. the Defendant ſimiliter, inſtead of ** et præ- 


« diet. the Plaintiff fimiliter.” This was objected in 


Arreſt of Judgment : But the Objection was over-ruled, 


and the Judgment eltabliſhed. 1793, 1794. 
A Priſoner is intitled to be dz/charged out of Cuſtody of the 


Marſhal, if a Committitur be not actually entered on Record 


before the End of the /econd Term. An Entry in the 
Marſhal's Book is not ſufficient, 1841, 
The Court refuſed to guaſh, upon MoT1on, an [niiftment 
for /elling by falſe Weights. 1841. 
A Genera! Rule was now eſtabliſhed (H. 1766, 6 G. 3.) That 
* all enlarged Rules to a ſubſequent Term ſhould be fixed 
Cee 2 « to 
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o certain Days in ſach ſubſequent Term ; wiz, Five, 
« for the firſt Day; Five, for the ſecond; and ſo on: 
« And Lifts to be hung up in the Offices; and Copies 
& thereof given to the Judges, the Day before the Begin- 
« ning of every Term.” Pages 1842, 1843, 1844. 
A HABEAS CoryPus cam Cauja, ad faciendum et recipien- 
dum, directed to a Gaoler of an Out County, may be re- 
turnable before a Fudge, and immediate ; notwithſtanding 
an old diſuſed Rule ot Michae/mas 1654; and notwith- 
ſtanding the Plantiff's having already declared againſt the 
Defendant in Cuſtody of the Sheriff, purſuant to 4, 5 V. 
SM. c. 21: Which Statute takes away the Reaſon of this 
old Rule, but not the Plaintiff's Right to remove Him, 
1875, 1876. | 
About guaſhing Indiftments, en Motion. 1841, See Indict. 
ment. . | | 
After Sentence pronounced, the Court are not bound to let in 
a Motion in Arre/t of Fudgment. 1901 to 1993. 
Bail upon ap;jearing to an Outlatry. 1920, See Bail, 
Cutlawwry. | | 
The Sheriffs of London and Mi daleſex could not be compell- 
cd to return their Writs and bring in the Body, till after 
Six Days: They ſhall, for the future, be obliged to do it 
avithin FOUR Days. | 
Regula generalis, made in Trin. 6G. 3. 1921. 


Preſentation, See Advow/on. 


Preſentment, See Court-Leet, 


By a Juſtice of Peace upon View, purſuant to 5 Elix. c. 13. 
$ 9. is traver/able GENEKALLY» 15 30 to 1532, See 
High I ay 

Of Bread wanting Weight (grafted on 3 G. 3. c. 11. $6. 
and 14.) 1859 to 1865. See Court-Leet, 


Priority of Suit 


What gives it And how to be pleaded. 1423 to 1434. See 
Pleading. | 


Priſon, Priſoners, 


In Execution upon Qui Tam Actions brought againſt them, 
are not included in the 13th Clauſe of 32 C. 2. c. 28. 
« for Diſcharge f Debtors in Execution for Sums not ex- 
*« ceeding 100 upon exhibiting their Petition and aſſign- 
« ing over all their Eſtate and Effects ;*” either as to the 
Crown's Moiety, or even the /nformer's Moiety, 1322. 


Inſol- © 


— - 


Containel in this Volume 
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Inſo deut Debtors - when to be brug bt up, a jecen 1 ime. 
Page 1393. See Statutes (particularly 2 C. 2. % 24% 4 0 
and 32G, 2.c. 238. Fiz.) 


By 2 G. 3. c. 2. ſo much oft 1 G 3. c. 17. as relates to Cre- 


ditors Compe/lins Priſoners charged in Execution to de- 
liver up their Eſtates, and to ſuch Prifoners being mere— 
upon diſcharged, is REPEALED from and after ꝙqth No- 
vember 1761, to all Intents and Purpoſes whatever. 1457. 

BerFoRE that Day, an Application had been made to the 
. Quarter-Seſhons under the then uur epcaled Law, and the 
Juriſdiction fully attached in hem; and every Requiſite 
complied with : Yet They adjourned the Matter till a Day 
fubJequent to that Day, 3 the Repeal was to take 
Place. They can vct procced, after that Day: No juriſ- 

diction remained in Them. 1d. 

A Perſon not in afual Cuſtody of the Caoler, but only of the 
Officer in a Lock-up Houle, was holden zo intitled to. be 
diſcharged under 1 G. 3.c. 1. 18cg. 

If a Committitur is not entered on Record within two Terms, 
the Priſoner is intitled to be diſcharged. 1841, Sce Practice. 


Privilege 


Of Ambaſſadours and Public Miniſters, and their Domeſtic 
Servants. 1478 to 1482. See Anbaſſadour. 

Of an Attorney, does not hold againſt the Court of Conſcience 
in London. 1583. 


Prohibition 


Shall not be granted, where it is xo? material. 1692. See 
Organ. 

The "Reaſon why the 3 Courts will not permit th 
Spiritual Courts to try Cuſtoms. ibid. 

To the Ecclſtaſtical Court, in a Suit there, for not ſetting 
out Tithes, The Occupier, who had agreed with the Im- 


propriator's Agent, after the Corn was cut, and ready to be 


houſed, for 5/. tendered the 5/7. and offered a Plea ! That 
« He had purchased the Tithe for 5/,” Which Plea the 
Eccleſiaſtical Court rejected. | 
iſt, This Rejection of this Plea is Matter of Prohibi- 
tion, and not of Appeal. 1874. 1875. 

1. Where their Lato does not differ from Our's, 
the RejeQion oi a Plea, would be Matter of A4p- 
peal. ibid. | | 

2. Bur where it does differ, or where They would 
require greater Proof, ſuch a Rejection is Matter 
of Prohibition, not of Appeal; becauſe A4 their 
Courts would equally Ow to their own Law. 


ibid. 


2dly. 
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2dly. An Agreement with the Agent of the [mpropria- 
tor, for a Compoſition, binds the Principal, by our 
Law, and in common Senſe and Juſtice : But, by their 
Law, it does net bind the Proprietor of the Tithes, 
(as Dr. Gib/on ſays.) Pages 1874, 1875. 

3dly. The Occupier may here, with Propriety be ſaid 
to have purchaſed theſe Tithes, though the Contract 
was only by Paro/: For the Corn was /evered; and it 
was not a Sale to a Stranger, but a Compoſition be. 
tween the Proprietor and Occupier, pro hac vice tan- 
tum. ibid. 

To the Spiritual Court—granted (even after Affirmance upon 
Appeal) againſt a Decree for a Creditor, who had cited an 
Adminiſtratrix to bring in an Inventory, and (being 
brought in) had objected to it. The Court held the 
Spiritual Court to have 20 Juriſdiction. 1922, 1923. 


Promiſe. 


A Tenant being Three Quarters of a Year in Arrear to his 
Landlord for Rent, and inſolvent, conveyed All his Effects 
for the Benefit of his Creditors. His Creditors employed 
One Leper, us a Broker, to fell thele Effects. He adver- 
tiſed a Sale. The Landlord came to diſtrain. LEPER 
promiſed to pay Him the ſaid Arrears amounting to 451. 
(fixing the ſpecific Sum,) , He would DesIsT from diſ- 
training. This is zot within the Statute of Frauds 29 C. 
2. c. 3. § 4. which enacts That no Action ſhall be 
% brought whereby to charge the Defendant upon any 
“ Special Promiſe to anſwer for the Debt Default or Miſ- 
„ carriages of ANOTHER PERSON, unleſs the Agreement 
« or ſome Memorandum or Note thereof ſhall be in Vi. 

ling, and ſigned by the Party or ſome Perſon authoriſed 
by him,” 1886 to 1891. | 


Pzomiſſozy Note, See Bill of Exchange. 


A Cafb-Nete directed by a Merchant to his Banker—© Pay 
« to Ship Fortune, ok BEAK RR, ſo much”—1s negotiable : 
And the Bearer (proving that He came fairly by it) nay 
maintain an Action upon it, againſt the Drawer. 1516 to 
1530, See Bil of Exchange, S. C. at large, 


 Quare 


Contained in this Volume. 


Quare Impedit. 


IX Months here means Half a Year—*® If He recovers 
« his Preſentation within Six Months, Damages ſhall 
« be given to Half a Year's Value only.” 13 Edw, 1. 


(Weftm. 2+) c. 5. Page 1455. 


Nuo Warranto, See Information in Nature 
of a Quo Warrants. 


Ranſom, 


N Action may be maintained by an Alien — upon 
a Ranſom-Bill. 1741, 1742. See Alien. 


Rates. 


Lefſees of LEA D-Mines are not, in that Reſpect, liable to be 
rated to the Relief of the Poor. 1341 to 1345. See 
Mines, Statutes (43 Eliz. c. 2.) 

Scavenger's Rate being appealed from, to the Quarter- Se ſſi- 
ons, the Quarter-Seſſions not only quaſhed it, but MADE 
4 NEW One. 1458 to 1460. 

iſt. This Order of 2wzarter-Seſſjons was removed into 
B. R. by Certiorari, notwithſtanding the 12th Sec- 
tion of 2 V. & M. Hat. 2. c. 8. 1458. 
2dly. It was guaſhed in toto: The juſtices at their 
Quarter-Seſſions have 10 Power to make this new 
Rate. 1460. 
Poor's Rate being appealed from, Qu. Whether the Quar- 
ter-Seſſions can make a new One. ibid. 


Receipt— 


To defend pro Intereſſe ſuo - diſcuſſed. 1290 to 1304. See 
Ejectment. | 


Recognizance— 


On removing an Indictment for Perjury from Hic is' Hall. 
The Defendant neither gave Notice of Trial nor went to 
Trial in or after the next Term: ack the ſubſequent One, He 

gave 
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gave Notice of Trial, but wwitharew his Record. Ihe 

| Proſecutor got Coffs taxed againſt him, for not going on to 
Trial according to his Notice; and had him 12 Cu/tody 
upon an Attachment for a Contempt in Non-Payment of 
them. The Defendant gave a ſecond Notice of Trial; 

and was acquitted. The Bair. applied to diſcharge the 
Recognizance, The Court refuſed to diſcharge it, whilſt 
theſe Coſts remained paid: For, there is no Pretence 
to appiy for a Favour, without firſt doing Juſtice. Page 
1461 to 1463. 


Recovery, See Common Recovery. 
Relation—See Fiction, Teſte, Pleading, Decla- 
= ration. 


Of a Declaration, to the firſt Day of the Term, if it has no 
ſpecial Memorandum, 1s only fictitious, and may be con- 
troverted. 1243. For Fictions of Law ſhal} not be 
urged to an Intent not within the Reaſon and Policy of 
them. ibid. 
Of a Judgment To what Day it ſhall relate. 1596, 1597. 
See Common Recovery. 


Releaſe, 


Leaſe and Releaſe by an Infant, is only woidable, 1794 to 
1809, See Infant. 


Rent, See Landlord, Replevin. 


What Things belonging to third Perſons are liable to be di- 
trained tor Rent: And what are exempted : 1498 to 1504. 


See Diſtreſs. | 
Repeal, See Slalules. 
Replevin, See Diſtreſß. 


Is at an Action or Plaint within 8, 9 V. 3. c. 11. 4 1, 
1286, 1287. 


Reſpondentia— 


How Reſpondentia-Intereſts are to be in/ured. 1401. See 
Policy of Inſurance, 


Return— 


Contained in this Volume. 


Return 


Falling on a Sunday. Page 1595 to 1602. See Common 
Recovery. 

Signed and delivered, but 2 FILED till about two Years 
after the Death of the Perſon to whom the Writ was di- 
rected. It was moved © to zake it off from the File.” 
This was litigated ; but at laſt compromiſed. 1641 to 
1645. See Mandamus. 

The Sheriffs of Londen and Middleſex ſhall be obliged to 
return their Writs and bring in the Body, within four 
Days: Regula generalis, Trin. 6 C. 3. 1921. (Before 
this Rule, They could not be compelled to do it, till after 
ſix Days. ibid.) | 


Revocation 


Of a Will—A Covenant to ſtand ſciſæed to Uſes''—is not a 
Revocation. 1256. | 

But a Feoffment zvizhout Livery, a Bargain and Sale without 
Turalment, a Grant without Attornment, are Revocations. 
ibid. So, if a Man parts with the Eſtate out of Himſelf, 
ibid. 

A Revocation in Equity muſt be upon the Foot of its being 
carried into Execution in Equity. ibid. 

Of a Will—A Partition, by Deed, between Tenants in Com- 
mon, does not amount to a Revocation, 1491. | 

Conſtrutive Revocations, contrary to the Intention of the 
Teſtator, ought ct to be indulged, ibid. 


Riot, 


Can not be by Fewer than Three. 1263. 

If Several be indicted; and Al acquitted, but Two ; there 
can be no Judgment againſt thoſe TWO. ibid. 

But if Six be indicted ; and Two die, wntried; Two are 
acquitted ; and Two found guilty ; Judgment ſhall zo be 
arreſted. ibid. 

So, if the IndiAment be © that the Two Perſons convicted, 
„cum multis Aliis, or with divers Ciher Diſturbers of 
«© the Peace, committed a Riot.“ 7674. 


Roads, See /{ighways. 


Scavenger. 


— 
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Scavengez, See Rates. 


Scire factag— - 


GAINST Bai/—muft lie four Days in the Office, 
before the Return. Page 1723. 
In Error—needs not do ſo. 76:1. 
No Damages can be recovered on a Scire facias Nor could 
Cofts, till 8, 9 W. 3. c. 11. §3. 1791, 1792. 


Stotland. 


The Linen Manufacture of Scotland is the Linen Manufac- 
ture of rTHIS Kingdom, within the Act of 9, 10 V. 3. c. 
27, and the Act of Union And a Wholeſale Dealer in 
Linens of the Manufacture of Scorland is not obliged to 
take out a Licence, to qualify Him to trade thus by 
Wholeſale in England. 1317. 


Setretarp of State— 


Whether He is a 7uftice of Peace, within the Intention 
of 7 J. 1. c. 5. 21 F. 1. c. 12. and 24 G. 2. c. 44 
argued and diſcuſſed, but not ſettled. 1741 to 1768. 

„ Whether he acts as a Conſervator of the Peace by the 
Common Law” —argued, but not ſettled. %% 

He can not iſſue a Warrant to take up the Author, Prin- 
« ter, or Publiſher” (of a ſeditious Libel,) generally, and 
æurthout naming or deſcribing any particular Perſon; leav- 
ing it, conſequently, to the Diſcretion of the Meſicnger, 
«« whom to apprehend.” 761d. 

The Officer who defends Himſelf under ſuch a Warrant is 
obliged to ſhew that He acted in Obedience to it. 1767, 
1760, | 

If He takes up a Perſon who was zot Author, Printer, or 
Publiſher, the Foundation of his Defence fails. ibid. 


Sentence—on Criminals, 


On a Man convicted of Bribery at an Election to Parliament 
—(See Bribery.) | 
iſt. Was reipited till the Time limited for bringing the 
Qui tam Aion ſhould expire. 1359, 1388. 
2dly. Sentence—209/, Fine, and Three Months Impri- 
ſonment. 1389. 


For 


Contained in this Volume. 


For Perjury, againſt Mr. Lootup — He afligned for Error (in- | 
ter alia 3d. That 20 certain Day is fixed for letting Him 
in the Pillory. 4th. That 20 certain Time is fixed for his 
Tranjportation. 6th. That the Court had no Power to 
order Him to be tranſported to the Colonies or Plantations, 
by 2 G. 2. c. 25. Page 1903. [The Judgment was re- 
verſed for another different Error. 

After Sentence pronounced, the Defendant can not move in 
Arreſt of Fudgment, or for a New Trial. 1902, 1903. 


Sheriffs and their Bailiffs, 


How far their Pail/iffs are confined as to the Execution of 


their Warrants 1725 to 1729. 
_ 1. Whether it muſt be aoithin their particular Hun- 


dred. ibid. 
2diy. The proper Method of pleading upon Actions 


brought on their Secrity Bond. ibid. 


Sheriff Turns. See Cour! Leet. 


Silks and Uelvets, 


The Proceeding by the Cuftom-hou/e Officer, for the Pecy- 
niary Penalty forfeited by 26 G. 2. c. 2. § 3. 6 is not 
limited by g 7 to a Month from Seizure It extends af- 
ter Condemnation, where due Diligence is uſed by Him. 
1358, 1359. 

Special Bail, by the 8th Section of that AR, ſhall be given 

% to pay the Forfeitures, or yield the Body:“ And the 

Afidavit to hold to Bail needs not to be more particular 

than ** that the Plaintiff has Cau/* of Action againſt the 

© Defendant, for tuch a _ forteited by Him ſo and fo 

6. 2? 1569, 


Stamps, 


\ Leaſe can not be given ia Evidence, without being ſtampt. 
1563. 
Statutes. See Conſtruction. 


2 G 2. c. 24. (F 7.) for the more effectual preventing Br:- 
% bery and Corruption in the Election of Members to 
e ſerve in Parliament.” 1236, 1237. See Bribery, De- 
clara tion. 

29 C. 2. c. 3. F 4. requiring a Note in WRITING, where 
the Agreement is Nor to be performed within a Tear— 

does 
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does not extend to CONTINGENCIES Gat Ouis may nhap— 

pen within the Year; A Note in Writing is act neceſſary, 

unleſs jt appears upon the Agreement that it is to be 
performed AFTER the Year. Page 1281. | 

22, 23 C. 2. c. 9. S alt. (concerning Coffs, where the Da- 
mages are under 405.) 1282 to 1284. See Cs. 

8, 9 W. z. c. 1.4 1. Replevin is not within it 1286, 1287. 
All Statutes relating to Caſts are to be conſtrued frictly. 
ibid. | | 

8, 9 FV. z. c. 27 
E ot to 1290. See Marſhal, Land-Tax. 
„ oo OE BT IE. 

26 ah - 14 1290 to 1304. See Ejedment, Receipt. 


The Linen Manufacture of ScorLand 


9, 10 F. z. c. 27 | isthe Linen Manufacture of THIS King- 


5 Ann. c. 8 f. dom. 1317. See Hawhkers, Pedlars, 
and Petty Chapmen : dee Scotland. 

32 G. 2. c. 28. F13. Defendants in Qui Tam Adions are 
not within this Clauſe; fo as to be intitled to be Ji/charg- 
ed even as to the /»fermer's Moiety, upon aſſigning over 
their Eſtate and Effects. 1322. | 

2 G. 2. c. 24. F 7 and 811. 1335 to 1340. See Bribery, 
(VJ. ſupra, under pa. 1230.) 

43 Eliz. c. 2. does not extend to Lead-Mines. The ſpeci- 
fying Coal Mines excludes other Soris of Mines. 1341 to 
1345. See Poor-Tax, Mines. | 

26G. 2. c. 21.4 3, 6, 7. 1358, 1359. See ks and Velvets. 

| An Or1GiNnAL Order For late 
| | «© Groerſeers to pay over Monies 

43 Eliz. c. 2. 548 561 © to their Succeſſors,“ can act be 

17 G. 2. c. 38. § 4 {| made by the QUaRTEr-Sess1- 

ons. 1366, 1367. See 7Ju/lices 
| | of Peace. Overſeers. 

4. 5 Ann. c. 16.F 13. See Payment of Money into Court, 
en it. 1370 to 1375. | 1 

32 G. 2. c. 28. F 13. leaves the Time of bringing remanded 
Priſoners up again, to the Dij/cretion of the Court: 
Whereas 2 G. 2. c. 22. H 9. fixed it to ſome Time within 
the firſt Week of the following Term. 1393. 

19 G. 2. c. 37. $5, 6. 1394 to 1401. See Policy of In- 

furance. | 


22 C. 2. c. 11.4 21. 1408 to 1416. See Wharfage. 


5 G. 2. c. 30.4 23. to prevent malicious ſuing out Com- 
miſſions of Bankruptcy. 1418, 1419. See Bankrupt. 
2 G. 2. c. 24. f 7. (againſt corrupting Voters for Members 
of Parliament.) 1423 to 1434. See Priority of Suit; 
and Pleading. = 
4,25W & M. c. 21. 2. 1448 to 1450. See Bail, Practice. 
11 G. 1. c. 4.4 3. 1452 to 1455. See Mandamus. 
13 Edw. 1. (Weftm. 2.) c. 5. 1455. See Quare impedit. 
| | #473. 


Contained in this Volume. 


2 G. 3. c 2 1epcaling Part of 1 G 3. c. 17. after 19th Now. 
176i. Page 1457. See Priſoners. 

2 W. & M /iat 2. c. 8. F 2. 1458 to 1460. See Rates 
(Scawenger”s ) (a er tiorari. 

9, 10 W. 3. c. 7 $i. There is a MiJlate in this Act: 
The Words Pay not anſwer the Intention of it. 1472 to 
1474 See Hawhkers and Pedlars. 

9, 10 V z. c. 27.84. Convittion for trading without haw- 
ing a Licence 1s 200d ; ; though the Evidence was only of 
a Refuſal ts produce. 1476. Se, as laſt above. 

7 Ann. c. 12. The Hiſtory and particular Occaſſen of it's be- 
ing made; and the Privileges ſecured by it. 1478 to 
1481. See Ambaſſador. 


4 5 . FE e16-435 | 
12 G. 1. % 1482 to 1484. See Capias utla- 
13 C. 2. flat. 2. c. 2. 154 gatum, and Bail. 

5 G. 3. 85. 9 | 


Of Will diſcuſſed and explained; 

32 H . 9. particularly with reſpect to Wills 

34, 35 H. 8. c. 5. 84 made by Joint-tenants. 1489 to 
1948. dee Tont-tenants. 

21 H. 8. c. 13.49, 10. againſt Pluralities. 1504 to 1511. 
See Benefice, Induction, Lapſe. 

5 Eliz c. 13. 9. 15 30 to 1532. See High-Way, Preſeut- 
ment. | 

3 Jac 6 

13 C. 2. ſtat. 2. c. 2 1545 to 1549. See Bail, Errer. 

16,17 C.-L c& 9 

26 G. 2. c.21.$ 3 88. 1569. See Silks and YVelvets, 
Bail, Affidavit, 

2 G. 2. c. 24. § 7. againſt corrupting Voters for Members of 
Parliament. 1586 to 1591, V. ſupra (under pa. 1423.) 
and Hhribery, Evidence. 

4 G. 2. c. 28. H 1 „% 1603 to 1609, See Landlord and 

11 C. 2. c. 19. 818 Tenant. Th | 

13, 14 C, 2. , i 4 23. 1610 to 1615. See 
Townſhip, Village, Overſeer 

relate to different Objects: The 

4, 5 V. & M. c. 18. & 2 (Former re/trains , the Latter ex- 
9 Ann. c. 20. 8 4 larges. 1615 to 1616. See Informa- 

tions in Nature of Que Warrant. 

4, 5 Ann. c. 16. F 11. Dilatary Pleas to Indifments mult 
have 4fragvits annexed to them, veritying their Truth. 
1618. 

17 C. % 4% (relating to Rogues and Vagabond) 1636. 
See Commitment. 

7 Ann. c 12. The Service muſt be real and bond. fide : 
Otherwiſe, the Domeſtic can not have the Privilege. 
1481, 1677 to 1679, See Ambaſiadour. 

| | 18 Eliz. 
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A Tax of the Principal Matters 


S ww mores ay 
. 


18 Eliz. c. 3. Page 167 to 1682. See Baftard, Or. 


6 G. 1. c. 19. $2 ders of Baſtardy, Commitment. 

5 Ann. c. 14. 2. (for the better Preſervation of the Game.) 
1720 to 1723. Sce Certiorari, Conviction, Cofts. 

23 H 8. c. 15. 51 | 

18 Eliꝝ c. 5. 53 . See Coſts. 

1 „ 

9 G. 1. 4 22.4 7. ibid See Hundred. 

7 Jac. I. c. 5. Whether a Secretary of State is within the 
21 Fac. I. c. 12 g Intention of them. 1742 to 1768. See 
24 K. 2. 6. 2 Secretary of State. 

1 Elix. c. 17. 1770, 1771. See Water-Bailiff. 

1 G. 3.c. 17. $1. 1809. See Priſon, Priſoners. 

1812 to 1823. See Fairs, Market, 

* 5 3 jk 5. BY 8 in Nature of Quo cds 

11 C. 1.c. 24. did not confider Corporations that had ſlipt 
the fixed Day of electing their chief Officer, as being 
thereby delved: It only meant to revive their Afivity. 
1872, 1873. See Corporation. | 

4, 5 V. & M. c. 21. takes away the Reaſon of an old Rule 
of Michaelmas 1654, but not the Plaintiff's Right to re- 
move a Defendant by Habeas Corpus. 1876. See Practice. 

29 C. 2. c. 3. $ 4. (Of Frauds.) What ſhall or ſhall not be 
conſidered as a ſpecial Promiſe to anſwer for the Debt of 
another Perſon. 1886 to 1891. See Promiſe. | 

2 G. 2. c. 35. 1903. See Sentence for Perjury. 
31 Elia c. 3. 513 
4, 5 V. & M. c. 18.4 4 | 
29 C. 2. c. 3.4 4 (Of Frauds.) An Auction ſeems not to 
be within it. 1921. See Audion. 

21 H. 8. c. 5.4 4. (concerning Inventories.) 1923. See 
Probibition. 


; 1920. See Outlatory, Bail. 


Concerning Turns, Leets, In- 
| guifitions, Preſentments: The 
13 Ed. 1. (Wiſtm. 2.) c. 13 | Power of which Turns and 


1 Edz. 3. ſtat. 2. c. 17 Leets has been gradually 
Magna Charta, c. 17 abridged; never enlarged. 
5, 1859 to 1865. See Court- 
| Leet. | 
3 = 3 5 Towns & Cervilie diſcuſſed and explained. 
wes | ibid. See Bread, Court- 
31G 2. c. 29 1 2 
; cet. 
3 G. 3. c. 11 be 
Subpoena— 


An Attorney is not obliged to obey a Subpœna with a Dyces 


zecum of Papers belonging to his Client, ſerved upon Him 
| N | 10 


Contained in this Volume. 


1 ————— 


to found a Proſecution by Indictment—againſt his Client 
for forging them. Page 1688. 


Summons 


The Want of it may be ſupplied by Appearance 5 not aft- 
ing further Time. 1786. See Conviction. 


Sunday 


Is not a juridical Day ; And when a Return falls upon a 
Sunday, No Appearance, nor Judgment can be tall — 
1596 to 1602. See Common Recovery. | 


Surrender 


By an Infant, by Deed—Whether void, or only voidable. 
1807, See Infant. 


Tenant, See Landlord. 


_ Tenant in Tail. See Common Recovery. 


OHN Shilſen, Tenant in Tail, with the Remainder to 
his own right Heirs, by Leaſe and Releaſe conveyed to 
Trultees, to the Uſe of  Himjel If for Life: Remainder to 
Truſtees, to preſerve contingent Remainders ; Remainder 
the Uſe of his then intended Wife, for her Life ; Re- 
mainder to their firſt and other Sons, in Tail Male : They 
married, and had a Son. Afterwards, the ſaid John ſuf- 
fered a Common Recovery ; - and declared the Uſes of it to a 
Truſtee, in Fee, in Truſt, to /. He /o/d to Tyrrell. 
Tyrrell brought an Ejectment againſt the Son. PER Cur. 
unanimouſly—The Recovery enured to th: Uſes of the 
| Settlement: And the Purchaſer ( Tyrrell) had no Title. 
1703 to 1706, 
iſt. The Old Notion was, „ that a Tenant in Tail could 
& nt convey an Eſtate langer than for his own Life; 
Or, at leaſt, it was doubted whether He could do fe 
otherwiſe than by a Ferffment, 1705, 1706. 
2dly, But it is row ſettled' that He may, by Leaſe 
„ and Releaſe, or by Bargain and Sale, pais a boſe 
« Fee, a defeafible Eſtate, to the Bargainee or Re- 
« leaſee, woidable by the Iſſue in Tail. 10d. 


Thames, 


A TABLE of the Principal Matters 


Thames. | 
Conſerwacy of it. Page 1768 to 1771. See Water- Bailiff. 
. Timber. 


Beech may be ſo, by the Cuſtom of that Part of the Coun- 
try where it grows. 1309, 1312. See Beech. 


Tithes— 


By Cuſtomary Tenants. 1278. See Caffomary Tenants. 

Of a Part of a Common, allotted {upon an Incloſure and 
Diviſion) to be holden by the Perſons to whom they are 

| allotted, ſubject to the /ame Charges and Incumbrances as 
their own former Lands to which they are conſolidated, 
were ſubjet. Per Cur. An Exemption and Modus 
which did not extend to Common, exempting their own 
former Lands from Tithes, ſhall not exempt the allotted 
Common from Tithes : And what was not before exempt. 
ed, ſhall pay Tithes ; though what was before exempted, 
ſhall remain exempted, after the Allottment and Conſoli- 
dation. 1375 to 1379. | 

Lie in Grant: Yet, where ſevered, and compounded for by 
the Occupier, pro hac vice tantum, may properly be ſaid 
to be purchaſed by Him, though the Contract was only 
by Pa ROL. 1873 to 1875. See Prohibition. | 

Nori of /etting them out is not, by Common Law, neceſſary 

co be given by the Occupter to the Owner: But by the 
Ecclgſiaſtical Law, it is neceſſary. 1892, 

A Cuſtom in a Pariſh, © That Norice of the ſetting them out 
„ ſhould be given to the Owner,” is a reaſonable con- 
venient, and good Cuſtom. 1894. And a very ſlight Evi- 

dence would be ſufficient to prove it. id. 

But Notice © of their having been ſet out” 75 neceſſary to be 
given to the Owner, previouſly to the bringing an Aion 
againſi Him for not taking them away. 1892. | 

The Aion for not taking them away in a reaſonable Time, 
mult be a Treſpaſs on the (/: Treſpaſs vi et armis will 
not lie; becauſe it is only a Non feaſance. 1891. 


Toll, See V harfage. 
Toll-thorough requires a Conſideration to be ſberon, to ſup- 


port the Demand of it ; becauſe it is againſt common 
Right. 1404, 1407. But 


A Por- 


— 
* — 


Contained in this Volume. 


APoR T-Duty does, of itſelf, imply a Conſideration, to ſup- 
port. Pages 1404, 1407. | 


Townſhip, See Paris. 


What ſhall be eſteemed a Townſhip or Village. 1391 to 
1.393. See Village, Mandamus. 


Trade and Trader. 

Feme Covert SOLE Trader in London. 1776 to 1785, See 

Bankrupt, London. | 

Treſpaſs, 

The Di/tin@i.n between Treſpaſs vi et armis, and Treſpaſs 
upon the Caſe. 1556 to 1564. See Action. | 


Wherever there is an exclu/rve Right, Treſpaſs wi et armis 
will lie. 1827, See Aion. 


Trial. 
By a Jury of AN Or HER County= 


iſt. Local Actions or Informations may be tried in the 
next adjoining County; ir the Matter can not be tried 


at all, or can not be fairly and impartially in the proper. 


County. 1330 to 1335. | 
2dly. This may be done in the Method of entering a Sug- 
geſtion upon the Roll, by Leave of the Court. ibid. 


3dly. But there muſt be FacTs ſuggeſted upon the Roll, 


ſufficient to warrant the Concluſion, and to prove fully 


and clearly to the Court, that a fair and impartial - 


„Trial can not be had in the County where the Fact is 
„laid.“ ibid. A general Swearing “ to Appreben/ion 
* and Belief,” is far from being a Foundation for ſuch 
a Suggeſtion. ibid. 


4th. Neither is Freedom of the City a ſufficient Reaſon 
for it, or a Ground to award the Venire to the County 


at large, for the Trial of an Information againſt Alder- 
men of the City, for a Miſdemeanour in reſuſing to ad- 
mit Perſons to their Freedom, till after the Election for 
Members of Parliament: For, it does not follow, that 
becauſe a Perſon eſpouſes One or another Intereſt at an 


Election. He muſt therefore juſtify. or defend at all, 


and much leſs by perjuring Himſelf, the improper Be- 
haviour of the Friends or Agents of the Candidate He 
voted for. ibid. | 
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Shall not be pur off, where the Putting it off would not tend 


to advance Juſtice, but to delay it. Page 1516. 
ift. A Trial ſhall not be ſo hurried on, as to do Injuftice 


to the Defendant. 1514. | 
2dly. An Affidavit in common Form may be ſufficient to 
put off a Trial, where no Cauſe of Suſpicion appears: 
But where. there #5 Cauſe of Suſpicion, it may, in 
ſome Caſes, be neceſſary to ſatisfy the Court. 
1. That the Perſons abſent are really material 
Witneſſes. ibid. | | 
2. That there has been no Laches or Neglect 
pracure their Teſtimony. ibid. 
3. That there is a reaſonable Eæpectation of their 


future Attendance. - 1515. 


Trover, 


The Diſtinction about Bringing into Court or Delivering 10 
the Plaintiff, the ſpecific Thing demanded : wiz. In what 
Caſes it may be done; in what Caſes it may not. 1364. 
See Pradtice. | 


Truttees. 


Shall not, in an Ejedment, recover Fuſſe ſſion from or diſpuie 
it with their Ceftuy qui Truſt. 1901. | | 


Turn, See Court- Leet. 


Uenue, 


HERE is great Difference between Changing the 
Venue, and awarding the Venire into another County. 


1333- | 
The Court ought to change the Venue, when it appears to 


Them, that there is a probable Ground to apprehend, tha: 
a fair, impartial, or at leaſt a ſatisfatory Trial, can not 
be had where it is laid. 1564. 

May be changed into the County of Cheſler. 1859. 


Uerdic, 


Where no Injuftice is done, it is a Reaſon againſt ſetting it 
aſide. 1255, 1256. i . 
” A Con- 


L 


Contained in this Volume. 


A Conſent “ to be bound by a Verdidt in one Cauſe out of ſe- 
« vera] upon the ſame Queſtien, means ſuch a Verdict as 
the Court ſhall think ought to fand. Page 1477. 

Exceſſive Damages were given on a Writ of Inquiry, for a 

_ Militia-man againſt his Colonel, who had ordered him 20 
Laſhes by two Drummers: But the Court would net ſet 
afide the Verdict, becauſe the Colonel had acted arbitrarily, 
malo animo, and was very well able to pay them. 1846. 


Uillage, See Pariſh, Townſhip. 


An Order was quaſbed; which appointed Overſeers for the 
Townſhip or Village of Haugh, conſiſting of a Capital Meſ- 
ſuage, two ſmall ancient Cottages, One ſmall Cottage lately 
built, and a Tenement Part of the Capital Meſſuage; At 
let io ONE Man; and the three Cottages and Tenement 
inhabited by his poor Under-tenants, (two Day-Labourers, 
a Shepherd, and a poor Widow.) 1392, 1393. 


Umpirage— 
Is not vitiated, by the Arbitrator's Joining in it. 1474. 
Univerſity of Cambridge 


Their Mode of ele ting a High Steward, | JT” > 
Their Right to a Court-Leet. 1 
'T heir partial or total Acceptance of a New Charter. 4 
Their Manner of voting; and proper Place for it. 166 
The Commencement of their Degrees. 3, 
The Difference between honorary and regular Gra- 1 
duates. | 
Their Uſages and ancient Rights. 
Their being Lay-Corporations. 


Void, Uoidable, | 


Infant's Conveyance by Leaſe and Releaſe, is only voidable' 
1794 to 1809. See Infant. 


Uſage. 


No Antiquity can give Sandion to an Ulage bad in itſelf. 1767. 

Uſage ought not to weigh againſt Principles and clear Lau; 
unleſs in Caſes where the contrary would be inconvenient 
and induce worſe Effects. ibid, 


Dad Wages 
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A TatLt of the Principal Matters 


Wages 
O : Mariners. See Mariners. 
4 Warrants 


General—are illegal. Page 1767. See Secretary of State. 
By Secretary of State. 1742 to 1768. See Secretary of 
. | 1 | 


Warrant of Attozneu 


To confeſs a Judgment—given to a Feme Sole, who afterwards 
marries—How Judgment muſt be entered up. 1471. See 
Baron and Feme. | 

To confeſs a Judgmen.— The Neceſſity of an Attorney for the 
Defenaant is confined to the particular Cauſe whereupon He 
is in Cu ſtody: The Rule does not extend to Warrants to 
confefs Judgments in other Actions. 1793. 


Watez- Bailiff 


Of the River Thames, between the great Bridge of Stains 
and the Head of the River, is an Office in the Gift of the 
Crown, 1968. 3 | | 

He has no Right to ſeize the Engines or Fiſh in a Perſon's 
own Fiſhery, as prohibited by 1 Eliz. c. 17. without pre- 
widus Preſentment or Conviftion. 1770, 1771. 

The Violation of this public Law (of 1 Elia. c. 17.) is not 
within the Idea of a Nuſance : The Method preſcribed by 
it, muſt be purſued, ibid. | oe 


— Wharfage, 


Wharfage is due for landing Goods on the Wharf: Cranage 
for the Aſfiſtance of the Crane. 1414. . 

The Rates for Wharfage and Cranage in London are ſettled 
by 22 C. 2. c. 11. H 21. 1408. | 

The Council could not wary or extend that Act; but were 
obliged to purſue it : It was not in their Power, to impoſe 

2 Duty. 1415, 1416. 5 | 

Wherfage and Cranage are not due for Goods not landed u p- 

o ſuch Wharf; although they are brought 7 it; and 
the Veſſel faftened to it, whilſt they are put out of it, on 


board a Lighter. 1413 to 14165. 
The 


Contained in this Volume. 


The Whartinger can not hinder the Veſſel from coming 20 
his Wharf. Page 1413 to 1416. | 

But if it comes under a colourable Pretence, with ill Inten- 
tion; or moors or faſtens to it without Intention of loading 
or unloading upon it; or ſtays longer than is neceſſary to 
load or unload; The Wharfinger has his Remedy by Ac- 
tion on the Caſe, ibid. 


il 


Rewocation of it. See Revocation. 
The Statutes of Wills (32 H. 8. c. 1.5 1. and 34, 35 H. 8. 
c. 5. F 4.) diſcuſſed and explained; and particularly, with 
reſpect to Wills made by Joeint- tenants. 1489 to 1498. 
See STINK a 
Witneſſes to a Will. | . 
1ſt. It is not neceſſary, that they ſhould atteſt in the Ne- 
ſence of Each Other. 1775. 

2dly. Nor, to every Page, Folio, or Sheet. ibid. 

3dly. Nor, that each Page, Folio or Sheet ſhould be par- 
ticularly ſhewn to them. ibid. | : 

4thly. Nor, that the Teſtator ſhould declare the Inſtru- 
ment He executes 1 be his Will,” ibid. 

SW Nor, that the Witneſſes ſhould hnow the Contents, 
ibid. 

6thly.-But it may be material, whether the firſt Sheet was 
or was not in the Reom, when the latter ſheet was exe- 
cuted and atteſted. ibid. | 


Witnelles— 
To a Will. See Will, Deviſe. 
Words — 


Thou art a Rogue ; and thou haſt cheated me of ſeveral 
„ Pounds” —are actionable. 1688, 1689. 


Writing— 
What Sort of Agreements muſt be reduced into Writing, or 


| ſome Memorandum or Note thereof made and ſigned. 
1280. See Statutes (29 C. 2. c. 3.9 4) 
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